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The case of a contract that contains both 
positive and negative stipulations will have to be 
considered in a later lecture. * 1 * 

(//) Want of Title in Property sold or let. 

In a private sale in India the vendor warrants 
the title,’ and in jurisdictions where a public sale 
is put upon the same footing 3 he may be required 
to show at least a holding title. 4 Where, there¬ 
fore, the vendor fails to make out a good title, 
the purchaser is justified in refusing to complete. 
And the vendor must show a title in himself, or in 
those whom he has a legal or equitable right to 
require to join in the conveyance : he has no right 
to say that some other person is willing to enter 
into a contract, and to force the title of that other 
person on the purchaser. 3 The reason of the rule 
will equally apply to cases of lease and of sale of 
goods, and we find section 25 of the Specific 
Relief Act enacts: 

“ A contract for the sale or letting of property, 
whether moveable or immoveable, cannot be 


Co. v. Birmingham etc. Ry. Co ti 
[1848] 2 Ph r 597, 605 ; Soames v. 
Edge, [i860] Johns., 669. 

1 hect. XI I. 

■ » T.P.A,, 9. 55 - 

a E.g. s Pennsylvania, Robb v. 
Mami, i Pa. St., 300 There is a 
warranty of title in sales by the 
Registrar, Calcutta High Court, 
Kishory v. Kali Char an , [1896] 

1 C. W. N., 106 ; Ram JYarain v. 

Dwarka Nath } [1900] 27 Cal., 264 

( sheriff's sale ) ; Admr.-Gcn. v. 
Agkore Nath, [1902] 29 Cal,, 42a. 

* Cf. r Williams, V. #^.,435. In 
England a distinction is made be¬ 
tween open and not open contracts 
for sale. Fry, J., said, l< When the 
contractia silent as to the title which 
is to be shown by the vendor, and 
the purchaser’s right to a good title 


is merely implied by law, that legal 
implication may be rebutted by 
showing that the purchaser had 
notice before the contract that the 
vendor could not give a good title. 
But, if the contract expressly pro¬ 
vides that a good title shall be 
shown, then, inasmuch as a notice 
by the vendor that he could not 
show a good title would be incon¬ 
sistent with the contract, such a 
notice would be unavailing, and 
whatever notice of a defect in the 
title might have been given to the 
purchaser, he would still be entitled 
to insist on a good title.” Re 
Gloag and Miller , [1883] 23 Ch. 
D., 327. 

11 In re Bryant & Birmingham , 
[1890] 44 Ch, D., 218 ; Fry, s. 878, 
p. 380. Cf, S.R.A, s. 25, ill (a). 


(h) No title 
to propuny 
assigned. 


S.R.A., s, 25. 
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specifically enforced in favour of vendor or 
lessor— 

(a) who, knowing himself not to have any title 
to the property, has contracted to sell or let the 
same; 

(b) who, though he entered into the contract 
believing that he had a good title to the property, 
cannot at the time fixed by the parties or by the 
court for the completion of the sale or letting, 
give the purchaser or lessee a title free from 
reasonable doubt.” 1 

Where the vendor has, to his knowledge, not 
got what he contracted to sell he has no equity 
to enforce against the purchaser.” “ I am of 
opinion,” said Romilly, M.R., “ that when a per¬ 
son sells property which he is neither able to 
convey himself nor has the power to compel a 
conveyance of it from any other person, the 
purchaser, as soon as he finds that to be the case, 
may say, ‘ I will have nothing to do with it.’ 
The purchaser is not bound to wait to see whether 
the vendor can induce some third person ( who has 
the power ) to join in making a good title to the 
property sold.” 3 And even if he does induce a 
third party to join or procures a title before the 
time fixed for completion, he cannot compel 
specific performance by the vendee. 4 * * The 


1 Mahomed Mitha v. Musaji 
Esaji , [1891] 15 Born,, 657. 

1 Bellamy v. Dehenham [1891] 
1 Cb., 412, I Ames, 325 ; Daily v. 
Pullen, [1S29] 3 Sim., 29, 39 (“ I 
cannot think this was fair dealing. 1 ') 

3 Forrer v. Nash, [1865] 35 
Beav., 167, I7r. Cf, Tendring v, 
London, [1731] 2 Eq Ca. Ab.,l68o; 
Brewer v, Broadivood, [1883] 22 
Ch. D., 105, 

4 S. R. A., s, 25, ill. (a) ; Noel 

v. Hoy, [1820] cited Sugden, V. & 

P . 217. This learned author 

dpubted 11 whether there is any case 


in which a man, knowing himself 
not to have any title, has been al¬ 
lowed to enforce the contract by 
procuring a title before the report 7 " 
(ed. 12, 241, «. (p).) But see 2 
Dart, V. & /*., 1006, where it is 
pointed out that in such cases the 
material question seems to be 
11 whether the purchaser has, on 
discovering that the estate is not 
bound, at once refused on his part 
to be bound, or has continued to 
negotiate upon the footing of the 
contract being still valid and subsist¬ 
ing.” Cf. 2 Pomeroy, Eq, /?., 1 330. 
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vendor’s obligation to make a good title is not 
removed by the purchaser’s knowledge at the date 
of the contract that the title was bad by reason, 
e.g.y of a breach of covenant, 1 though that may 
sometimes be a reason for refusing specific per¬ 
formance to the purchaser. 3 

Where, however, the vendor has acted under ^listake of 
a mistake or misapprehension he may be entitled 
to more indulgence, and the doctrine of equity 
has even been stated to be that " when time is 
not of the essence, a decree will be made against 
the purchaser, if the seller can make a good 
title at the time of the decree, unless there has 
been bad faith, or an improper speculation 
attempted.” 3 But he must make a good title, “ a 
reasonably clear, marketable title,” about which Marketable 
there is not “a considerable, a rational doubt.” 4 The utle - 
title must be valid in fact and such as can again 
be sold to a reasonable purchaser or mortgaged 
to a person of reasonable prudence as a security 
for the loan of money. 5 A marketable title, 
said Turner, V.C., is “one which, so far as its 
antecedents are concerned, may, at all times and 
under all circumstances, be forced upon an un¬ 
willing purchaser.” 6 Therefore it does not much 
advance matters to say that equity requires a 
vendor seeking specific performance to show' a 
marketable title. 7 It is more helpful to be told 
that “ the court will not compel a purchaser to 
take a title w'hich will expose him to litigation or 


'Re Highett and Bird's Contract, 266-7. Cf. Williams Scott, 
[1903 1 I Ch., 287. [1900] A. C., 499, 508; Re Scott 

* Sellers V. Greer, ( Ill.) 40 L. R. and Alvarez s Contract , [lS95] 2 

A., 589, Ch., 603,613. 

* Musscb'naris Appeal, 65 Pa., 4 Moore v. Williams, [1889] 

480, 488. Hepburn v. Dunlop, 1 njN. Y., 5S6, 2 Keener, 1151. 
Wheat, 179, 196, * Pyrke v. Waddingham t [1830] 

* Per Eldon, C,, Slapyllon v. 10 Hare, i, I Ames, 270. 

Scott, [1809] 16 Ves„ 272, 1 Ames, 7 Pomeroy, S, 1\ 292* 
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Doubtful 

title. 


hazard.”' So Baron Alderson said, ‘ 1 quite 
agree that a purchaser ought not to be compelled 
to take such a title as on a reasonable ground 
might be litigated; but then there must be a 
reasonable, decent probability of litigation.’ s 
Where the contingency of an attack upon the 
title is very remote the court may deem the title 
marketable. 3 In the words of an American 
judge, “ There must doubtless be a real question 
and a real doubt. But this situation existing, the 
purchaser should be discharged.” 4 And the 
reason is that it is impossible to measure a flaw 
in a title by a money standard. 5 

It has been said that every title is good or 
bad, and the court ought to know nothing of a 
doubtful title. 6 But "in an action for specific 
performance of a contract for sale, parties inter¬ 
ested in denying or disputing the validity of the 
vendor’s title are not impleaded, and a judgment 
passed in such a cause cannot operate in rent 
and will not be res judicata as against them. 
How can then the court adjudicate satisfactorily 
upon objections behind the back of persons who 
may raise and support them ? 7 And since the 


' Per Turner, V, C #1 " Every 

purchaser of land has a right to 
demand a title which shall put him 
in all reasonable security and which 
shall protect him from anxiety, lest 
annoying, if not successful, suits 
be brought against him and pro¬ 
bably take from him the land upon 
which money was invested. He 
should have a title which should 
enable him, not only to hold his 
land, but to hold it in peace, and if 
he wishes tc sell it, to be reason¬ 
ably sure that no flaw or doubt will 
come up to disturb its marketable 
value/’ Pyrke v, Waddingham , 
supra. Dobbs v. Korcross, 24 N. 
J. Eq , 3»7 ; 3 Parsons, Con , 348. 

5 Cat tell v. Cor rati,[l% 40] 4 V. & 
C, Ex., 228, 237. Cf. Lyddall v. 


Weston, [1739] 2 Atk», 19 ; Crasser 
v. Blank , no La . 493 ; 2 Williams, 
Vs & P., 1007. 

3 Empire Realty Corp. v. Sayre, 
[1905] 107 N. Y., Ap, D, 415, 2 
Scott, 365. 

4 Per Andrews, J., Fleming v; 
Burnham , [1885] 100 N.Y. I, 2 
Keener, 1141, 

b Langdell, Eq. ¥, 58 ; Pome¬ 
roy, S.Ps, s 347 . 

* Sloper v. Fish, [1813] 2 V & B., 
145, 149 ( Grant, M,R. ). 

7 Cook v. Damson, [1861] 3 DeG. 
F. & J., 127, 130. Fry, s. 88E, pp. 
381-2 ; ‘*The court, when fully 
informed, must know whether a 
title be good or bad ; when par* 
daily informed, it often may and 
ought to doubt/’ CL Cooper v. 
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court has to administer a discretionary, if not 
extraordinary, relief, why should it force a law¬ 
suit upon an unwilling purchaser ? 1 

The doubt affecting a title may be about a 
matter either of law or of fact. If a question of 
law, it may arise upon the words of a statute, or 
it may involve some peculiar doctrine of personal 
or territorial law, or it may be concerned with the 
true construction and legal operation of a written 
instrument. If the question is one of general 
law, or one of construction that turns on a 
general rule of interpretation, the court will be 
disposed to determine it . 3 But in making an 
examination of the question the court should 
have regard not for its own opinion only, but it 
should take into account what the opinion of 
other competent persons might be . 3 Specific 
performance will not therefore be decreed “if 
there is reasonable ground for saying that, the 
question is not settled by previous authorities, 
or if there are decisions or dicta of weight 
which show that another judge or another court 
having the question before it might come to a 
different conclusion .” 4 And where the document 


Betme, [1792] 4 Bro. C. C., So { 
(S he [field v. Lord Mttlgravey [ x 7951 
2 Ves., 526 ; Fleming v. BurkJram, 
[ 1SSs"J too N.Y, r, 2 Keener. 
1140 ; Hunting v. Damon, [1894] 
160 Mass, 441, 2 Keener, 1158. 

1 Rosev. Calland , [iSooj 5 Ves,, 
186, 187 ; Sharp v. Adcock , 

[1828] 4 Ru»s m 374, 37 S- 

3 Per James, L.J. r “As a gene¬ 
ral rule and almost universal rule, 
the court is bound as much between 
vendor and purchaser, as in every 
other case, to ascertain and deter¬ 
mine as it best may what the law 
is, and to take that to be the law 
which it has so ascertained and 
determined.” Alexander v. Mills, 
[1S70] 6 Ch,, 124, 13 U Per Chilly, 


J. : “I take it as a general prin¬ 
ciple of Jaw with regard to specific 
performance, that the court does 
decide on general matters of law 
about which there can not be fairly 
said to be any judicial doubt/' Re 
T/uichvray and Young, [1888] 40 
Ch. D,34,38 Pomeroy. SI*, 294 n. 

8 Per Turner, V.C n Pyrhe v. 
Wadding ham, supra. Palmer v, 
Locke, [r88ij 18 Ch. D., 381. 

4 Per Emery, V. C., Lippincott 
v. Wilt of, 54 N. J., Eq, 107. 120, 
citing Chitty, J., who also said, “The 
court, I take it, must feel such con¬ 
fidence in its own opinion as to be 
satisfied that another comt would 
not. adopt another conclusion/' Re 
Thackwray and Young , supra. 


Question of 
law. 


MlWStyj. 


454 


SPECIFIC RELIEF. 




is ill-expressed and inartificial, doubt will more 
readily be acknowledged. 1 * English decisions 
have not in recent years been uniform, but in 
view of illustration (b) to section 25, Specific 
Relief Act,* 1 apprehend, one may safely say that 
where a superior court has expressed an opinion 
upon a point, there is not much room for judicial 
doubt ; otherwise, where two courts of co-ordi¬ 
nate jurisdiction have differed. But the adverse 
decision of an inferior court wili not always render 
a title doubtful, 3 for the judge of the appellate court 
would still be bound to exercise his own discretion 
and decide according to his own judgment. 4 

Question of Where it is a question of fact which gives rise 
to a doubt as to the title the fact may or may 
not admit of satisfactory proof. 5 * It may be a. 
positive fact, which by reason of lack of evidence 
has not been satisfactorily proved. 0 It may be a 
negative fact, e.g., absence of notice of, say, an 
incumbrance 7 or a defect in the title, 8 which it is 


1 Alexander v. Mills , supra ; 
Lincoln v. Arcedeckne , [1844] I 
Coll , 9S ; Cook v. Dawson, supra. 

* ‘VI bequeaths his land to trus¬ 
tees, declaring that they may sell 
it with the consent in writing. of 
B. B gives a general prospective 
assent in writing to any sale which 
the trustee may make. The trus¬ 
tees then enter into a contract with 
C to sell him the land. C refuses 
to carry ouL the contract. The 
trustees cannot specifically enforce 
the contract, as, in the absence of 
S' s consent to the particular sale 
to C , the title which they can give 
C is, as the law stands, not free 
from reasonable doubt. * Cf. Haw- 
kins v. Kemp [1803] 3 East, 410 ; 
Lewin, Trusts, 502 ; Bede v, Oakes , 
[1864] 4 DeG J. & S M 505. 

3 Cf. Collier v. M Bean, [1865] 

1 Ch.,8i. 

4 per Lord St. Leonards, S/iep* 

pard v. Doolanh 1842]$ Dr. & War., 

8, Beioley v. Carter, [1869] 4 Ch, 


230 ; Osborne to Roivlett, [1880] 13 
Ch. D., 781 ( Jesse!, M.R, ). In any 
case it is only the principle of a 
decision which binds, and even 
then it is for the subsequent court 
to say if it is a light principle and 
applicable to the facts of the case. 
Cf. Quinn v. Leathern, [ 1901] A.C., 
495 ’ 506 . 

5 Fry, s. 889, p. 385, 

9 S. R. A , s. 26, ill. ( 0 ; “ A 

being in possession of certain land, 
contracts to sell it to Z. On en¬ 
quiry it turns out that A claims 
the land as heir of B who left the 
country several years before, and 
is generally believed to be dead, 
but of whose death there is no suffi¬ 
cient proof, A cannot compel Z 
specifically to perform the con¬ 
tract.” Smith v. Death , [1820] 5 
Madd., 371. 

7 Freer v. Hesse, [1855] 4 De G, 
M. & G., 495. 

a Be Hand man & Wilcox , [190 2] 

1 Ch , 599 - 
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never easy conclusively to prove. Circumstances 
may raise a presumption in favour of 1 * or against’ 
the title. But the court will apparently not act 
upon mere suspicion. 3 There is always a pre¬ 
sumption against fraud and mala fides . A pur¬ 
chaser, however, is not bound to take a title which 
he can defend only by a resort to parol evidence, 
which time, death or some other casualty may 
place beyond his reach. 4 

I have already dealt with cases of defect in 
the title which a purchaser may disregard or 
claim compensation for. 5 But if the purchaser 
be unwilling to complete with an abatement, he 
may resist specific performance on the ground of 
want of title, 

(i) when the estate is (a) of different tenure, 6 
or ( b) is held in a different manner, 7 or 

(ii) when no title can be shown (a) to the 
extent of the interest contracted for, 8 or ( b ) to a 
material part of the estate, 9 or ( c ) to one of two 
estates sold, 10 or 

(iii) where incumbrances or liabilities exist 


Cases where 
purchaser 
may resist 
specific 
performance, 


1 Prosser v. Watts, [1821] 6 
Madd., 59 ; Cans ton v. Mac Hew, 
[1828] 1 Sim , 242, 

8 Warde v, Dixon , [1859] 28 L„ 

J.,Ch , 315. 

1 Green v. Pulsford, [1829] 2 
Beav., 70 ; M'Queen v. Parquhar , 
[1805] 11 Ves., 467, The dictum 
of Leach, V.C.,—“assuming the deed 
not to be fraudulent ex facie, it still 
may be avoided by circumstances 
extrinsic, which it is neither in the 
power of the purchasers nor of this 
court to reach,"—in Hartley v. 
Smith, [1819] Buck, Bankr. C., 
368, 380, must not be pushed too 
far, Catlett v. Corral/, [1840] 4 Y. 
&, C., Ex., 228 236. But see 2 
Williams, V. & P t , ioit. 

4 Moore v, Williams, [1889] 115 


N. Y., 536, 2 Keener, 1150. 

6 S. R.A., ss. 14, 15 ; ante, 226. 

e Drewe v. Corps , [1S03] 9 Ves,, 
368 ; Vancouver v. Bliss f [1805I 
11 Ves,, 458. 

7 Madeley v. Booth, [1848] 2 De 
G. & S., 718; Sugden, V r & P; f 
299 . 

1 Dally v, Pullen, [1830] I Russ. 
& M., 296 ; Poppy v. Shatter os f, 
[1819] 4 Madd, 227; Weston v. 
Savage, [1879] 10 Ch. D., 736; 
Sugden, V. & P 308. 

& Port man v. Mill, [1826] 2 

Russ., 570; Brewer v. Brown, [18S4J 
28 Ch, D., 309 ; Sugden, V. & P., 
316. 

Prendergasi v. Byre , [1828] 3 
Hog., 78, 81. 
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light to 
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which will interfere with the' enjoyment of the 
estate, 1 or 

(tv) where other matters exist which (a) in¬ 
crease the liability of the purchaser, 2 or (b) affect 
the enjoyment of a material part. 3 

Where the defendant did not bargain for an 
estate fettered by a perpetual restriction upon the 
enjoyment, but for an absolute and unqualified 
ownership, and if that which is offered to him 
is not that which he bargained for, and is in¬ 
capable of being made such, he ought not in 
equity to be compelled to accept it. 4 

The above is the result of a careful analysis 
of English cases made by Mr. Dart. 5 But 
as those cases will often be found to turn 
upon peculiarities of the real property law of 
England, I abstain from further discussing them 
here. 

The right of a purchaser to repudiate the 
contract on account of a defect in title which 
the vendor cannot remove, says Parker, J., is 
merely an equitable right arising out of want of 
mutuality and affecting the equitable remedy by 
way of specific performance, and is distinct from 
the legal right of rescission. The right of re¬ 
pudiation must be exercised as soon as the defect 
is ascertained ; and if, after ascertaining it, the 
purchaser continues to treat the contract as 
subsisting, he does not retain the right to re¬ 
pudiate at any subsequent moment he may 
choose, and must give the vendor a reasonable 
time to cure the defect. If a decree for specific 


1 Jones v, Rinvntr, [1880I 14 3 NoxtaiUe v. Flight , [1844] 7 

Ch. D , 588 ; Heywood v. Malta lieu, Beav., 52* ; Cresswe/l v. Davidson, 
[1888] 25 Ch. D., 357 * Nottingham [1886] 56 L. T. 811. 

Brick Co, v. Butler, [1886] i6,Q B, u Sugden, V, & P., 3 ^ 5 - 
D , 778; Sugden, V.&P, 3TI-2, 321, 4 Per Thayer, J., Lesley v. Morris, 

Cf. Welmore v. Bruce [1890] n8 [1873] 9 Pa., no, 2 Scott, 378. 

N. Y., 319, 2 Keener, 1136. 3 ? Dart, V, & P,, 1086-90, 
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performance has been obtained, there can a 
fortiori be no repudiation so long as the decree is 
not discharged, 1 2 It is proper to note here that 
courts of law in England did not always adopt the 
equitable doctrine regarding unmarketable titles.’ 
But in India there is no conflict of jurisdiction and 
consequently where a court thinks fit to deny specific 
performance on the ground that the title is doubt¬ 
ful and unmarketable, it will not, I believe, permit 
the vendor to retain the purchase-money because 
the title is, in fact, good. 3 The court will pro¬ 
ceed upon the same principles whether the relief 
sought be legal or equitable. 

(i) Incapacity of Defendant. 

Where the defendant Is not in a position to 
perform his part of the contract when called upon 
to do so, it is obvious that no court will stultify 
itself by passing an empty decree. 1 here is no 
question of justice or injustice here, the court 
simply cannot help itself. It can award damages, 
but not compel specific performance. 4 * The de¬ 
fendant may have contracted to sell certain pro¬ 
perty, but he has it not. He may never have 
had it ,5 or he may have sold it, 6 or he may have 
lost it. 7 In any case a decree for specific per¬ 
formance against him will be brutum fulmen. 
And it does not matter that he is the author of 
his own incapacity. “ Put the extreme case of 


' Halkett v. Earl Dudley, [1907] 
76 j. cb., 330. 

* Sugden., V. & P, 400. 

a Cf. Moore v. Williams, supra, 2 
Keener, Hgfi. 

4 Green v. Smith, [1738] I Atk., 
572, Per Walton, J*, “A court of 
equity will never knowingly decree 
an impossibility ; it will never 
knowingly require a party, under 

58 


the pains and penalties of perpetual 
imprisonment, to do an act which 
it is out of his power to do." Snell 
v. Mitchell , 65 Me,, 48, 50. 

s Columbrine v. Chichester, [1846] 

2 Ph., 27, 

8 Denton v. Stewart , [* 786 ] I Cox., 

258. 

7 Hallett v* Middleton , [1826] 1 

Russ., 243. 



(1) Defendant 
unable to per¬ 
form contract. 
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a vendor burning a title-deed, ” said Kindersley, 
V.C., “ the court could not make a decree that 
he should deliver it up, and be imprisoned if he 
does not.” 1 It should be noted, however, that a 
contract to perform something which the defend¬ 
ant at the time was not in a position to do is not, 
in the absence of fraud, necessarily invalid.* If 
he subsequently acquires the power to perform 
it, he must do so. 3 “A perfect title by the vendor,” 
said Earl, }., “is no part of the vendee’s cause 
of action, he is just as much entitled to the equit¬ 
able relief, and the equity court is just as com¬ 
petent to give it, whether the title of the vendor 
was perfected before or after the commencement 
of the action.” 4 And it should be remembered 
that it is not enough for the defendant to show 
that he cannot perform his promise literally. If 
he can perform it substantially, equity will grant 
execution cy pres? Where, eg'., a person who 
had contracted to build and maintain a bridge on 
the Tyne, built one which was washed away by 
flood, and it appeared that no bridge could be 
maintained on the particular site, he was permitted 
to build a bridge on a neighbouring and securer 
site.® Where a person agreed to sell certain 
specified shares of a corporation to the plaintiff, 
and afterwards sold these shares to a bona fide 
purchaser, but had other shares left upon his 
hands enough to fill the contract with the plaintiff, 


1 Seawell v B Webster, [1860] 20 

I-J.,Ch.,73. 

* CL Nibble thwaite v. M'Marine, 
TJ 5 M. & W,, 462 ; Browne v. 
Warner,[ 180S] 14 Ves,. 412; Walter 
v. Barnes , [l8l8] 3 Madd., 247* 
Pomeroy, £.P., 385. 

1 Holroyd v. Marshall , [1863] 10 
191 ; Came v, Mitchell , 
[1846I 15 LJ m Ch., 387. SeeWil- 
liston'a article, "Transfer of After- 


acquired Personal Property 7 ’, 19 
Harv. Law Review, 557. CL Bansi- 
dhar v. Sant Lal % [1887] 10 All j 3 ^ 

* Balfey v. Lynch , [1894] 141 n! 
Y,, 241, 2 Keener, 12\8 ( vendors 
title was defective at commencement 
of trial, but became perfect pending 
trial ). 

3 Fry, s. loor, p. 433. 

0 Errington v. Aynesly , fi8882l 
Bro, C.C., 341. J 
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the latter was granted a decree for specific per¬ 
formance. 1 * So long as the vendee receives the 
proper number of shares in the same corporation, 
it does not apparently matter that he does not 
receive the specific shares contracted for.* 

Upon this ground of incapacity a vendor, who, 
cannot make out a good title to the property 
he has contracted to convey, has sometimes 
been allowed to resist a claim for specific per¬ 
formance. 3 * It has, e.g., been said that, in the 
absence of misrepresentation or misconduct, 
the general rule is that where a person is jointly 
interested in an estate with another person 
and purports to deal with the entirety, specific 
performance will not be granted against him as 
to his shared But the question seems to be really 
governed by sections 14 and 15, Specific Relief 
Act, here, and this defence will not apparently 
be favoured, 5 unless impossibility to enforce the 
court’s decree 6 or material mistake on the vendor’s 
part 7 can be established. I have discussed some 
of these cases before, and the result of the 
authorities I may now state in Mr. Dart’s words : 
“Except where there is a good defence on the 
ground of hardship, mistake, or injury to third 
parties, the court will insist on a vendor making 
good his contract to the extent of his ability, 
and on his submitting to a proportionate reduc- 


1 Draper v. Stone, 71 Me., 175* 

' J Hard entergh v, Bacon, 33 

Calif., 346. 

8 Cf. Thomas v. Dtying, [1837] I 

Keen, 729 ; Avery v. Griffin, [1868} 

6 Eq. 606. 

* Lumley v, Ravenscroft, [1895] 
I Q.B., 683. But see Hooper v. 
.SWr/^1874] 18 Eq., 683, 2 Keener, 
1204 ; Burrow v. Scammell , [18S1] 
19 Ch D., 175 - Heycter v. Pearce , 
[1900] 1 Ch., 341. sSee also Mortlock 
v. Buller , [1804] 10 Ves., JiJ. 


The California Court holds that 
where a contract to convey land 
owned by tenants in common fails 
to bind one of them, the other can¬ 
not be compelled to convey his own 
undivided share, Ohen v Lovell , 
91 Calif, 506 j Pomeroy, S* P , 
387 n, 

5 Browne v. Warner y supra, 413, 

11 Seawell v. Webster , sqpm. 

7 Williams v, Bland, , [ 1846 ] 2 

Col., 573, and other cases cited in 
2 Dart, V. 6 1 P. } 1074. 
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tion of the purchase-money, if the purchaser was 
ignorant of the defect at the date of the contract, 1 
and is willing to complete on these terms ; and 
that, in applying this rule, no distinction will be 
drawn between cases where a vendor has con¬ 
tracted to sell an entire estate, when he has only 
part of it, and cases where he has contracted to 
sell undivided shares in the estate, and has not so 
many shares as he contracted to sell. 1,2 

The court’s power is thus limited by the 
defendant’s ability to perform. But mere pover¬ 
ty is not an inability which any court can recog¬ 
nize ; inability therefore is never an excuse for 
not performing a decree for payment of money. 3 

Where a contract is in the alternative, the 
promisor may elect to perform one of the alter¬ 
natives. On such election the contract becomes 
single, and supervening impossibility may excuse 
non-performance. 4 But before such election, the 
impossibility of one alternative, whether original 5 
or superinduced by act of some stranger 6 or even 
of God, 7 will not excuse performance of the other 
and possible alternative. The question is really 
one of intention and if the intention of the parties 
is clear that one of them shall do a certain thing, 
but he is allowed his option to do it in one or 
other of two modes, where one of these modes 
ceases to be practicable, he is bound to perform 
it in the other mode. Where, therefore, a father, 
at the time of his daughter’s marriage promised 
to leave her, at his death, an equal portion with 


1 But knowledge is not always 
fatal to a claim for abatement, 2 
Dart, V. & 1 } , 1084-5. Neither s. 
14 nor s. 15, S.R.A., says anything 
about knowledge or notice. 

2 2 Dait, V. & P, 1081. 

* Langdell, Eq. . 7 ., 53. 

4 Brown v. Royal Insurance Co. t 

[1859] I EJ.&E1., *53. 


3 Simmonds v. Swain e, [1809] 
1 Taunt, 549. 

e Grennlngiiam v. Par er y [*59^] 
Cro. Eliz . 396, 78 E.R., 641. 

7 Stud holmes v. Mandel!, [1697] 
1 Ld. Raym., 279, expig. laughters 
[1595] 5 Co. Rep., 21 6 , 77 
E.R., 82. 
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Ins other children, Kindersley, V.C., held that 
the prior death of the daughter did not discharge 
the promise, and that her husband was entitled 
to claim an equal share in the residuary estate of 
the father ( since deceased ).* Where, however, 
the obligee himself disables the obligor from 
performing one part of a contract in the alter¬ 
native, the law discharges him from the other 
part. 3 

(y) Plaintiff's Conduct disentitling him to Relief. 

There are few cases in which a court of t>1 . a!nliff ’ s 

. . . , , . inequitable 

equity will insist on the maxim that he who conduct, 
seeks equity must do equity, with more rigour 
than in those for specific performance. 3 A plain¬ 
tiff, therefore, who seeks the assistance of this 
court must show, first, that he has discharged 
or is willing to discharge all the obligations that 
lay upon him, and, next, that no laches is im¬ 
putable to him. The terms of a contract per- 
formable by the plaintiff may be of two kinds, 

7 ns., some that have to be performed before the 
other side can be called upon to fulfill his pro¬ 
mise, and others that may have to be subsequently 
performed. 4 The actual performance of or a 
readiness to perform the former must be shown, 
and an offer to perform the latter must be made. 5 
If the plaintiff’s obligations have been disregarded, 
or are incapable of being substantially carried 


1 Btirkwortk v. Youngs [1856] 

4 Drew, r, Distinguish Jones v. 
How, [1848-50] 7 Hare, 267, 9 

1 Grenningham v. Ewer, supra. 

8 Per Sargent, J M Eastman v. 
Pturner, 46 N.H , 464 ; Waterman, 
576, n. 2. As to this maxim see 
Hanson v. Keating, [ 184.4*] 4 

Hare, 1 ; Gibson v. GoUhmidt , 

£1854] 5 De G. M. & G,, 757 * 


4 'Weils v. Smith, f 1833] 2 

Edward Ch., 78, 2 . Scott, 317 ( con¬ 
ditions precedent and subsequent 
discussed ) ; Griggs v. Landis , 
[1870] 2 N.J., Eq., 494. 

6 Fry, s. 922, p 404 ; Walker v. 
Jeffreys, [184xl r Hare, 341 ; More 
v. Skidmore, 6 Litt., 453. Cf. Bodwell 
v. Bodwell, [1894] 66 Ver., 101, 2 
Keener, 1174. 
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out, a court of equity will not interfere in his 
behalf. 1 The defendant may therefore plead and 
prove that the plaintiff has forfeited his rights 
under the contract by bis conduct in respect of 
the estate or towards the other party. 2 He may, 
eg., have violated any essential term of the 
contract that on his part remains to be per¬ 
formed, 3 he may have done acts in contravention 
of or at variance with the contract and tending 
to subvert the relation established by it, 4 or he 
may have refused to fulfill some stipulation on 
his part, which adds to the contract but which 
was a part of the inducement to it. 3 A vendee 
of land, who has announced that he would not 
perform, cannot subsequently have specific per¬ 
formance against the vendor who has acquiesced 
in the breach of contract and has made improve¬ 
ments on the property and leased it to others. 6 
So will specific relief be denied to the vendee 
if he refused to perform the contract on his part 
unless the vendor would do what in equity he 
was not bound to do, and the vendor subse¬ 
quently sold the premises to another. 7 And the 
acts with which the plaintiff is charged may be 
either of omission or of commission. Where, e.g., 
the vendor of a house and garden, after contract¬ 
ing to sell the same, fells some ornamental trees 
which formed a material element in the value 
of the property as a residence, he cannot enforce 
specific performance of the contract, for he can 
no longer give to the purchaser that which was 
substantially the subject-matter of the contract. 8 


1 Marble Co. v. Ripley, [1870] P.C, 

10 Wallace, 339, 3 S.R A,, s. 26 (c). 

* 2 Dart, V. & P-) 1099. v JIafuood v. McCausland , I2o 

8 S R.A., s. 25 (/). Iowa, 218. 

1 Fry,, s. 957, p. 417. Sr is A 7 Pyatt v. Lyons, [1893] 51 

Chandra Boy v. Banomali Bai, N, J. Eq.* 308, 2 Keener, 1169. 
[1904] 2 A.L j R, 31, 31 Cal., 584, 9 Magennis v Fallon , [1829] 2 
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So generally in cases of leases, where the would- 
be tenant has committed some act involving a 
forfeiture, the court will refuse to create a legal 
relation which, if created, would be immediately 
dissoluble. * 1 * If the contract is such that the 
plaintiff, by reason of his acts, is liable to be 
deprived of the benefit of it in case it were en¬ 
forced, it would be an idle ceremony for the court 
to enforce it. 3 Where, therefore, a person hold¬ 
ing land under a contract for a lease, commits 
waste or treats the land in an unhusbandmanlike 
manner, he cannot enforce specific performance 
of the contract. 3 So where a contract for the 
.renewal of a lease provided that the demised 
premises should be used "strictly as a private 
dwelling, and not for any public or objectionable 
purpose," and the assignee permitted them to be 
occupied for a public boarding-house, specific 
performance was refused, although it was shown 
that the lessor had consented to its being used 
in connection with a school for young ladies. 4 
But a gross and wilful breach of a covenant must 
be shown, 5 and if the lessor insists upon his co¬ 
venant, it is no defence to prove that he has 
sustained no damage. 6 So again where A con¬ 
tracts to let, and B contracts to take, an un¬ 
finished house, B contracting to finish the house 
and the lease to contain covenants on the part 
of A to keep the house in repair, and B finishes 
the house in a very defective manner, he cannot 
enforce the contract specifically, though A and 


Mo Hoy, 561, 584, 2 Keener, 1128 ; 
S.R.A., s. 24, ill 2 to cl. (( 5 ). 

1 Gregory v, Wilson, [1852] 9 
Hare, 683, 687 (Turner, V.C.). 

1 Lewis v. Bond, [1853] 18 

Beav., 85, 87(Bomilly, M.R.) 

1 S.R.A., s. 24, ill. 3 to cl (&) j 

Go ter lay v Duke of Somerset , [1815] 

I V. & B., 68. Cf. Ihoffppson v, 


Guyon , [1831] 5 Sim., 65. 

4 Gannett v. A three , [1869] 103 
Mass., 372, 1 Ames, 321. 

1 Parker v. Taswell fiScgl 2 De 
G- & J r 559 i 573 ; Gregory v» 
Wilson , supra. 

* Hill v. Barclay , [1811I 18 

Ves., 56. Cf. Doherty v. Allman , 

[1878] 3 a, c. } 709,719. 
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B may sue each other for compensation for 
breach of it. 1 To finish a house means to finish 
it so that the house shall be in proper repair. 2 

Similarly where a grantor has made an unlaw¬ 
ful and fraudulent re-entry, he cannot ask for 
specific performance. 3 S# where property was 
sold upon the condition that the vendee should 
be put into immediate possession, but dispute 
having arisen as to the title to twelve acres sold, 
the vendors turned the vendee out of possession 
and thus deprived him substantially of the benefit 
which he should have obtained upon the contract, 
the conduct of the vendors was held to be a bar 
to their subsequent suit for specific performance. 
The question, Lord Eldon said, was simply this : 
“Whether the vendors can insist that the pur¬ 
chaser shall specifically execute the contract, 
when, if he were to specifically execute the con¬ 
tract, it is rendered impossible for him to have 
the full benefit intended him by the contract, 
and that, through the act of the vendors them¬ 
selves.’’ 4 

In another case Lord Cranworth doubted if a 
bill could be maintained for the specific perform¬ 
ance of an award after the plaintiff had taken 
proceedings to set it aside. 5 But the Judicial 
Committee has recently refused to lay down as 
an abstract proposition that there is any necessary 


1 S.R.A , s. 24, ill. 4 to cl. ( 4 ) ; 
Tilde siev v. Clarkson, [1862] 30 
Beav , 4rg, 

* Fry, s. 926, p 405. 

8 Marble. Co v. Ripley, supra. 

* Knatckbull v, Grueher , [1815" 
7] r Madd., 153, 3 Mer, 124, 17 
R R., 3f>, 6 R C , 668. The Lord 
Chancellor added,f cannot see how 
it would be possible for the vendors, 
if nothing more had passed subse¬ 
quently, to say that the title shall 
be good as far as we choose, and 


bad as far as we choose ; you shall 
not have the benefit of the original 
contract, but you shall be bound to 
take the estate with a compensation 
for so much of it to which we are 
unable to make a title ; and to say 
this, after they have, by their own 
act, placed him in a situation dttter- 
enfc from that in which he was en¬ 
titled to stand, by the terms of that 
very contract.’’ 

Blackett v* * Bates, [186$] I Ch., 
137, 2 Keener, 154. 




INCONSISTENT POSITIONS, 465 

inconsistency in a person, who has unsuccessfully 
tried to rescind an agreement, afterwards claim¬ 
ing performance of it. 1 

Where an agreement was ambiguous or capa¬ 
ble of two constructions, Jessel, M R., said, “It 
would be a very singular thing that a man who 
had always insisted on one construction of the 
agreement, and had refused to take possession 
because that was its proper construction, should 
then come to a court of equity insisting that the 
construction for which he had hitherto contended 
was wrong and that the agreement had a totally 
different meaning, and should ask the court to 
attach that meaning to it and grant on that foot¬ 
ing specific performance, the granting of which is 
in the discretion of the court.” 3 But the court of 
appeal held in a later case that the mere fact that 
a party to a contract in writing had put an erro¬ 
neous" construction on it and had insisted that it 
included what in fact it did not, was no ground 
for saying that there was no contract. 3 It would 
be otherwise where there is fraud. “I never will,” 
said Sugden, L. C., “ execute a contract for a 
plaintiff one way, when with his eyes open he 
insists in his bill on a different construction 
against good faith. If he undertakes to perpe¬ 
trate a fraud, and fails, I shall take care that he 
fails altogether, and does not obtain the aid of 
the court at all.’’ 4 

Where the plaintiff’s conduct had operated 
as a trap to the defendant, the latter may resist 
specific performance. You will remember the 
case of Dowson v. Solomon, 5 where the vendor 


1 Srisk Chandra Roy v. Banomali 

Rai [i 9 ° 4 ] 2 A.L.J.R,, 31, I.L.R., 

31 Cal., 584, P.C. 

■ Marshall v. Bet ridge , [l 881 ] 

19 Ch. D, f 233, 241. 


1 Preston v Luck } [1884] J‘r 
Ch. D., 502, 507, 2 Keener, 985. 

4 Molloy v. £gan % 7 ^q., 59 °» 

593 - 

* [1859] r Dr. & Sm, 1 ante, 379. 
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of leaseholds renewed an insurance thereon so as 
to expire just about the time of the completion of 
the contract, with the result that, completion 
having been delayed, when the actual time for it 
came the lease had become liable to forfeiture, 
Kindersley, V.C., refused specific performance 
against the purchaser. 

If the plaintiff has become unable to perform 
a material stipulation under the contract, specific 
performance may be refused. Eg where the 
vendor in a contract for sale of a house agreed to 
become tenant thereof, for a term of fourteen 
years from the date of the sale, at a specified 
yearly rent, and he then became insolvent, the 
court refused to assist him. 1 But where the 
agreement is only for a yearly tenancy and the 
purchaser is shown t o be aware of the vendor’s 
embarrassed circumstances, a different conclusion 
may be deemed more just. 2 

So where covenants regarding the use of pro¬ 
perty is entered into with reference to a certain 
state of things and this is altered by the acts of 
one party, he may thereby be taken voluntarily to 
waive and abandon all that control which was 
applicable to the property in its former state. 
Suppose there is a large mansion belonging to a 
noble family and some grounds of this are sold 
to another noble family in order that the latter 
may erect a second mansion thereupon, and at 
the time of sale some covenants restricting the 
use of these grounds are imposed with the object 
of securing ample enjoyment of both the mansions 
with their appendages of gardens and offices. 
But subsequently both noble families quit their 


1 Lord v, Stephens, [1853] r Y. D'Arvilte { [1895] 162 Mass,, 2 

& C„ fix., 228 ; Neale v. Macken*ie x Keene-, 107, 

[1837] 1 Keen, 474. Cf. Rice v, * lurd v. Stephens, supra, 
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residences and from the alterations which take 
place with the efflux of time,—the first mansion 
having been pulled down to make room for 
streets and buildings,—a new set of interests and 
rights become applicable to the subject-matter 
of the covenants. Upon an assignee of the 
original vendor applying for specific relief in 
respect of these covenants, a court of equity may 
well refuse to assist a party to do that which 
neither party contemplated, and rule it inequitable, 
unreasonable and unjust to enforce the covenants 
specifically in the existing state of the property. 1 * 

Where again, representations are made at 
the time of the contract on the faith of which it 
is entered into, the plaintiff has to show that 
the future acts have been performed to which 
those representations related. If, for instance, the 
defendant agreed to accept a lease upon the plain¬ 
tiff undertaking orally that he would put the pre¬ 
mises agreed to be let in a proper condition for 
a wine-seller, but the plaintiff failed to perform 
this stipulation, he was refused specific perform¬ 
ance, though the lessee had entered and had 
delayed in raising any objection on this score.' 
“A representation deliberately and intentionally 
made, for the purpose of influencing the conduct 
of another, and then acted upon by him, ’ said 
Lord Cottenham, “is generally the foundation of 
a right which a court of equity will enforce.” 3 
So where the defendant had purchased a build¬ 
ing-ground in a street on the faith of representa- 


1 Duke of Bedford v. Trustees of 
British Museum , [1822] 2 My, & 

K. 552 6 R C., 702. Distinguish 
Sayers v. Collyer, [1884] 28 Ch.D., 
103 ; Osborne v, Bradley . [1903] 
73 L. J., Ch , 49 Cf. EUiston v. 
Reacher [1908] 2 Ch. 374. 

9 Laman v. Dixon , [1873] 6 
H.L , 414. Cf. Oxford v. Prohand, 


[1868] 2 P.C , 156. Reeves v, Green¬ 
wich Tanning Co, [1864] 2 H. & 
M,» 54 (defendant had agreed to 
accept a lease upon plaintiff agree¬ 
ing to procure a license to carry on 
a certain trade there). 

* Ha m m ersUy v. I)e Biel\ [1845] 
12 Cl. & F., 45, 6i, n. 3 Pomeroy, 
Eq. 7 . ? S. 1294 - 
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S R.A., s. 
26 (c). 


tions made by the plaintiff’s agent as to his 
principal’s intention to make the approach to the 
site wide and commodious, and this was not 
done, the plaintiff was refused specific perform¬ 
ance of the contract to purchase. The represen¬ 
tations had enhanced the price, which, Plumer, 
M.R., said he could not cut down and say how 
much would have been given if this had not been 
done. 1 And this is eminently just, for otherwise 
great injustice would often be done, as such 
promises frequently have a controlling influence 
in the transaction, without which the bargain 
would probably have fallen through. 3 The matter 
of defence in such a case will often be one out¬ 
side the contract if it has been reduced to 
writing, and where the plaintiff is yet in a position 
to carry out the stipulation, the defendant may 
insist upon his submitting to a variation if he 
seeks specific performance. 3 The effect of 
clause (c), section 26, Specific Relief Act, has 
been said to be that a party claiming specific 
performance must be ready and willing to per¬ 
form the whole of what he undertook on his part, 
whether the whole agreement appears on the 
face of one document or not; and the defendant 
must always be at liberty to show what the whole 
and every part of the agreement really was. 4 
Where, therefore, A has contracted in writing to let 
to B a wharf together with a strip of A’s land de¬ 
lineated in a map, but before signing the contract 
B proposed orally that he should be at liberty to 
substitute for the strip mentioned in the contract 


* Beaumont v Dukes < [1822] 

Jacob, 422, 1 Ames, 324. Cf. 1 Myers 
v. Watson , [1851] I Sim, N.S., 

H 23 Rose v. Watsc?i } [1864] 10 

lUXv 672. 

* Waterman, s. 426, p. 579. 

* S.R.A., s. 26 (t). 


4 Pollock, 2 t\ M. M. % X27 : S. Cf. 

Cutts v. Brown, [1880] 7 . K., 

171 (defendant allowed to prove 
“certain terms and conditions agreed 
upon’’ which had not been entered 
in the written articles of sale ). 
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another strip of aTs land of the same dimensions, 
and to this A expressly assented, whereupon B 
signed a written contract,/f cannot obtain specific 
performance of this written contract, except with 
the variation set up by B.' The effect of the 
exhibition, at the time of the contract, of a map 
or plan of the premises, on the rights and obliga¬ 
tions of the respective parties, will, it may be 
noted, depend upon the mode and object of the 
exhibition, and upon what then transpired. The 
proposed division of the property on such a map 
may be set up to prevent the vendor from subse¬ 
quently dividing the land in a way so different 
as to attract a wholly different class of residents 
from that originally contemplated. 3 But the map 
exhibited need not be strictly followed, 3 and where 
no allusion is made in the contract to the map 
or plan, the court will not be disposed to infer 
a binding promise from an exhibition thereof, 4 
Where a stipulation has been deliberately left 
out in the written contract, English courts decline 
to interfere. 5 If, therefore, a party having bar¬ 
gained for the insertion of a particular term, 
knowingly, and without being fraudulently induced 
thereto, executes an agreement from which it is 
omitted, equity will hold the omission binding. 6 
It may be doubted, however, if the wording of 
clause (c), section 26, is not wide enough to cover 
such a case. Nothing is said there about mistake 
or deliberation, but apparently every stipulation 


1 S.R A., s. 26, ill {c) Cf. dall v. Hall, [1851] 4 De G & 5m., 
Clarke v. Grant , [1807] 14 Ves , 343. Cf. Re Lindsay Forders Con- 
519 ; Michlelhwait v. Nightingale, tract , [1895] 72 L.T., 832. 

11843] 12 Jur,,638. 5 Lord Irnham v. Child , [1781] 

" * Peacock v. Pens on, [1848] r Bro. C.C., 92 ; Sugden, V, & P., 
II Beav., 355, 361. * 73 - 

1 Nurse x. Lord Seymour, [1851] Shelburne v. Inchiquin , [1784] 
13 Beav. } 254. I Bro. C.G , 350 i 2 Dart, V. & P t) 

A Feoffees of He riot's Hospital v. 1053. 

Gibson, [1814] 2 Dow, 301 5 ffaw- 
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on the plaintiffs part, in reliance upon which the 
contract has been entered into and which, adds 
to it, may be proved and enforced/ 

Of course, if the stipulation is separate and 
independent, even if the fact Is that it was made 
contemporaneously with the written contract and 
with reference to the subject-matter thereof, yet 
the non-performance of this stipulation cannot be 
pleaded in answer to a suit for specific performance 
of the contract. 2 Such is, e.g* } a parol agreement 
by the seller of a flooded mine that he will pump 
it dry. This agreement may, however, be made 
the subject of a separate suit by the defendant. 3 4 

And generally it is worth while to remark, equity 
requires substantial, and not literal, fulfilment of an 
agreement, and looks beyond mere matters of 
form to do complete justice between the parties/ 
The principle is well settled, that where either 
party has performed a valuable part of his contract, 
say, for the sale and purchase of real estate, and is 
in no default for not performing the residue, he is 1 
entitled to performance by the other party to the 
contract. 5 * The default must be of an impor¬ 
tant or essential term, and minor breaches of 
good faith will be excused. So also may be 
a non-performance owing to unexpected events 
beyond the plaintiff’s control. 7 

Finally the plaintiff must not be guilty of 
laches , for neither law nor equity will aid one who 


1 Cf. Collett, 228-9. 
a Green v, Lo-w, [1856] 22 Reav , 
625. Cf. Croome v. Lediard , [1833] 

2 M. & K , 251, 260. 

a Vhifps v. Child, [1857] 3 Dr,, 
709. 

4 Darns v Done. [1805] 2 Sch, & 

Lef„ 347t 9 R K , 89; Lord v. 

Stephens , [1835] 1 Y.&C. Ex., 222. 
Cf. Secomhe v. Steele , [1837) 20 

Howard, 94, 2 Scott., 321 ( failing 
to deposit money in two banks 


named by defendant, plaintiff de¬ 
posited money in another bank of 
solvency and credit ). 

5 Hays v. Hall, 4 Porter, 374. 

8 Holmes v. Has tern Counties 
Ry. Co y [1857] 3 Jur, N. S.. 737. 
Langdale, Eq. 56. 

7 Walker v. Jeffreys, [1841] 1 
Elare, 341 ( mine not worked by 

lessee in consequence of flood, cove¬ 
nant for renewal enforced ). 
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has slept upon his rights and not been vigilant. 
“A party can not call upon a court of equity for 
specific performance, unless he has shown himself 
ready, desirous, prompt, and eager.” * 1 * So said 
Lord Cranworth, “Specific performance is relief 
which this court will not give, unless in cases 
where the party seeking it come promptly, and as 
soon as the nature of the case will permit. ” 3 
Accidents, mistakes, infirmities, and inequalities 
belong to all human transactions, 3 so a strict 
and punctual performance of engagements cannot 
always be expected. But delay may affect the 
value of the object-matter of the contract, it 
may make the contract itself less beneficial or 
more onerous to one of the parties thereto ; it 
may bring into existence rights of third parties, 
purchasers for value without notice, for instance. 
Allen, ]., accordingly said, "A party may not trifle 
with his contracts and still ask the aid of a court 
of equity. Neither will the law be administered 
in a spirit of technicality, and so as to defeat the 
ends of justice.” 4 

Mere lapse of time is not, in general, a 
sufficient ground in equity for the refusal of 
relief. 5 Time, as we have seen before, 6 may 
be either essential, or material, or immaterial. 
Where time is essential no question of delay 
properly arises; in such a case the stipulation of 
the contract must be exactly complied with, and 
it is failure to perform at the exact day, and not 
the delay , which cuts off the rights of the de¬ 
faulting party. 7 Where time is immaterial, no 


1 Per Alvanley, M.R , Milward, v. 
Earl Thanit, [1801] 5 Ves., 720 n. 

1 Eads v, Williams^ f" 1854] 4 De 

G M. & G., 691. Cf. Levy v, 

Stogdon, [1899] 1 Ch , 5 

* 2 Story T Eq,, s. 780. 

* Hubbell v. Von Schoening , 

[1872] 49 N,Y. f 326, 2 Scott, 351 ; 


Clark v. Sears , £1856] 3 Iowa, 
104, 106. 

a Vernon v. Stephens , [1722] 21 
P. VVm3., 66 ; Edgerton v. Pecknam , 
II Paige, 332. 

0 Ante, 337-8. 

7 Pomeroy, S.P. s s. 329. 
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question of delay again arises. It is only when 
time is material, that delay may affect the reme¬ 
dial right. But delay so to affect the right must 
amount to laches , that is, there must be unexplain¬ 
ed delay for an unreasonable time, and such 
delay must prejudice the party against whom 
relief is sought. 1 

“ Laches, in legal significance, is not mere 
delay, but delay that works a disadvantage to 
another,” said Stinness, C.J. “So long as parties 
are in the same condition, it matters little whether 
one presses a right promptly or slowly, within 
limits allowed by law ; but when, knowing his 
rights, he takes no step to enforce them until the 
condition of the other party has, in good faith, 
become so changed that he cannot be restored 
to his former state, if the right be then enforced, 
delay becomes inequitable, and operates as estop¬ 
pel against the assertion of right. The disadvan¬ 
tage may come from loss of evidence, change of 
title, intervention of equities, and other causes ; 
but when a court sees negligence on one side 
and injury therefrom on the other it is a ground 
for denial of relief.’’’ So Sir Barnes Peacock 
observed, “The doctrine of laches in courts of 
equity is not an arbitrary or technical doctrine. 
Where it would be practically unjust to give a 
remedy, either because the party has, by his con¬ 
duct, done that which might fairly be regarded 
as equivalent to a waiver of it, or where, by his 
conduct and neglect, he has, perhaps, not waiving 
that remedy, yet put the other party in a situation 
in which it would not be reasonable to place him 
if the remedy were afterward to be asserted, in 
either of these cases, lapse of time is most mate- 


1 3 Pa§e, Con , s. 1707. O'Brien v. Whtelock , 184 U.S., 

* Cha$t v. Chase, 37 Atl., 804 ; 450 ; 3 Page, Con., s. 1706. 
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rial. But in every case, if an argument against 
relief which otherwise would be just is founded 
upon mere delay, that delay, of course, not amount¬ 
ing to a bar by any statute of limitations, the 
validity of that defence must be tried _ upon 
principles substantially equitable. Iwo circum¬ 
stances, always important in such cases, are the 
length of the delay and the nature of the acts 
done during the interval, which might affect either 
party and cause a balance of justice or injustice 
in taking one course or the other.” 1 

The above quotations make it clear that the 
doctrine of laches is not dependent on those 
general considerations of public utility and the 
‘repose of society’, which are, in legal theory, 
the legislative motives for statutes of limitation, 
but is, for the most part, merely an application 
of the broader maxims of equity I have referred 
to previously, vis., ‘He who seeks equity must 
do equity,’ and ‘He who comes into equity must 
come with clean hands.’ 2 “ Laches is not, like 
limitation, a mere matter of time,” says the 
Supreme Court of the United States, “ but prin¬ 
cipally a question of the inequity of permitting the 
claim to be enforced—an inequity founded upon 
some change in the condition or relations of the 
property or the parties.” 3 It has accordingly been 
thought that the doctrine can be invoked only 
where no statute of limitations directly governs the 
case. 4 “So far as laches is a defence, ” said Lord 
Wensleyda!e,“I take it that where there is a statute 
of limitations, the objection of simple laches does 
not apply until the expiration of the time allowed by 


1 Lindsay Petroleum Co. v. Hurd , 368, 373 - . 

[1873] 5 P.C., 221, 239-40. 4 Ludingtonv. Patton, III Wis., 

* 1 Pometoy, Eg R. t s 21, p. 43. 208 ; Wagner v. Baird , 7 Howard, 

CL Hall v. Oiterson , [1894] 52 N. 234, 25 8 J Abraham v. Ordwy x t$8 


J. Eq. 522, 2 Scott, 636. 

8 Calliher v. Caldwell, 145 U.S., 

60 


U.S., 416, 422. 
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the statute.” * 1 * In British India, there is a statutory 
period of limitation prescribed for suits for equit¬ 
able relief like specific performance, 3 and so long 
ago as 1864 the Madras High Court held that 
“ lapse of time, as a defence to such suits, can 
only be relied upon when under the Act it has 
become a bar,” 3 and that when laches and indirect 
acquiescence “ go merely to the remedy, it is 
quite clear that the courts have no power arbi¬ 
trarily to substitute an extinguishing prescription, 
different from that determined by the legislature.” 4 
The legislature apparently took the same view 
when enacting the Specific Relief Act, for in the 
Statement of Objects and Reasons these Madras 
cases were referred to and it was stated, “ The 
right to enforce a contract specifically may, in 
England, be lost by delay in resorting to the 
court, and a large mass of cases exists relating 
to this doctrine. The Bill contains no rules on 
the subject, for, in India, the provision of the 
Limitation Act ( IX of 1871 ), Schedule II, no. 113, 
that suits for specific performance must be brought 
within three years from the day on which the 
plaintiff has notice that performance is refused, 
renders the doctrine of laches inapplicable to 
this kind of litigation.” 5 The Madras High 
Court has therefore quite recently ruled that, “in 
the absence of anything to show an abandonment 
or a sleeping over rights to the detriment of third 
parties, delay short of the limitation period does 
not matter in suits for specific performance.” 6 


1 Archbold v. Scully, [1861] 9 H. 3 Mad. H.C.R , 114, n6. 

L. C , 360, 383, * Peddamuthulaty v. Timma 

1 Act XIV of 1859, s. I, cl. 9; Reddy, ibid, 270, 275- 

Act IX of 1871, sch. II, art. 113; 6 App. B infra, Cf Po^Ock, P. 

Act XV of 1877* sch. II, art. 113 ; M. J\f, 37 * 

Act IX of igo8, sch. I, art. 113, 6 [1908] 18 M. L. J.» 21 (notes 

9 Rama Ran v. Raja Rat*, [1864] of recent cases). 
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In the same spirit Woodroffe, J., holds in Calcutta, 

“ In my opinion delay is not material so long as 
matters remain in statu quo, and it does not 
mislead the defendant or amount to acquiescence. 1 
It must be shown that delay has prejudiced the 
defendant. To operate as a bar to relief the 
delay should be such as to amount to a waiver 
of the plaintiff's right by acquiescence, or where 
by his conduct or neglect he has, though perhaps 
not waiving that remedy, yet put the other party 
in a situation in which it would not be reasonable to 
place him, if the remedy were afterwards to be 
asserted. 2 When such is not the case, any lapse 
of time short of the period allowed under the 
Limitation Act should not disentitle the claimant 
to relief, to which he is otherwise entitled.” 3 

It is clear then that ‘‘mere submission to the Delay short 
injuries for any time short of the period limited ordinarily 
by statute for the enforcement of the right of immaterial, 
action cannot take away such right, although 
under the name of ‘laches/ it may afford a ground 
for refusing relief under some peculiar circum¬ 
stances.” 4 No right should be lightly allowed to 
be defeated. Delay or no delay, a right should be 
respected and enforced so long as the law permits 
its enforcement and so long as supervening cir¬ 
cumstances do not render such enforcement clearly 


1 " Acquiescence, properly speak¬ 
ing, relates to inaction during the 
performance of an act, laches relates 
to delay after the act is done,” Ball 
v. Otter son, [1894] 52 N. J. Eq„ 
522, 3 Keener, 409, Archlold v, 

Scully , [1861] 9 II. L. C., 360, 383, 
388. Banning, Limitation, ch. iv ; 
Darby & Bosanquet, Lim. y 452. 

9 Lindsay Petroleum Co, v. Hurd , 
supra ; Jamnadas v Aimarani , 
[1878] 2 Bom., 133. ‘'The lapse of 
time, where no material incon¬ 
venience has been suffered by the 


appellant, can be urged only on the 
ground that the agreement has been 
dormant * and that this is evidence of 
the abandonment of it by the parties,” 

Waters v. Travis , [1812] 9 Johns., 
45 °i 4^6. 

3 Kissen Gopcil v, Bally Prosonno, 
[ 1905 ] 33 Cal., 633,636. 

4 be Bus scke v. Alt, [1877] 8 Ch. 
D., 286,314; Whitney v. Box, 166 
U.S.,637, 647 ; Sena v. United States , 
189 U.S., 233 ; Mokund Lall v. Chotay 
Lall [1884] 10 Cal., 1061. Cf. CLdaBi¬ 
gam v .Ltnamuddin [1875] 1 All. 82, 86. 
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and indubitably inequitable. 1 Since, however, speci¬ 
fic relief is not a matter of right and the courts 
have a discretion to exercise, they should not over¬ 
look special facts which might make laches exist 
within a period shorter than that of limitation. 

The question must be decided in each suit, 
although brought within the statutory limit as to 
time, whether under its peculiar circumstances, 
equity and good conscience require that the con¬ 
tract shall be performed in specie, or whether the 
party should be left to the ordinary remedy of 
damages. 2 Obviously no rigid rule can be laid 
down, and each case must depend on its own 
circumstances. 3 

But the doctrine of laches is as applicable to 
the promisor as to the promisee, 4 to a person for 
instance, who has contracted to sell an estate, 
as to one who has contracted to buy it. Cove¬ 
nants and acts to be performed by either must 
be executed promptly, the institution of a suit 
where necessary should not be unduly delayed, 
and, when instituted, it must be vigorously pro¬ 
secuted. 3 The plaintiff’s pecuniary condition 
will not as a rule avail to condone his delay, 6 
though his ignorance will. 7 Undue delay, special¬ 
ly when the subject-matter of the contract is of 
a speculative or fluctuating value, may make the 
bargain a hard one for the defendant, 8 or it may 


1 4 A. L. J., 61 (article). The 
unreported decision of the Alla¬ 
habad Court referred to on p. 60, n , 
2, ibid, is clearly wrong. 

* Peters \ Delaplaine , [1872] 49 
N.Y., 362, 2 Keener, 1188. 

8 Mokund Lall v. Chotay Lull, 
[1884 ] 30 Cal., 1061, 1068. 

' Rich v. Gale, [1871] 24 L.T., 
N.S., 745. 

5 Moore v f Blake, [ 1808] 1 Ball & 
B. } 62 j Johnson v. Mining Co., 148 
U. S., 360. 


14 Leggett v. Standard Oil Co,, 149 


U.S., 294. 

7 Halstead v. Grin nan, 152 
U.S-, 412 ; Re Garnett, [1885] 31 
Ch. D. 1 ; 1 Pomeroy, Eq R s 26. 

8 Pollard v. Clayton, [1855] 1 IC. 
& J , 462 ; Mills v. Haywood, [1877] 
6 Ch. D., 202 1 Cornwall v. Henson , 
[1899] 2 Ch., 710, [1900] 2 Ch., 
298 ; Nawab Begum Greet, [1905] 
27 AIL, 678 ; Davison v. Davis , 125 
U.S. 90 ( corporate stock ) ; Combs 
v. Scott, [1890] 45 N.W., 532, 2 
Keener. 1194 C realty ). 
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even amount to an abandonment of the contract 
by an aggrieved party, 1 especially where the 
plaintiff has acted in reference to the estate in a 
manner inconsistent with the existence of the 
contract. 3 When either party has been guilty of 
gross negligence, the court may refuse to lend its 
assistance to the completion of the contract. 3 The 
vendor or purchaser of land might have a special 
purpose in view known to the other party, and if 
the latter’s delay prevent this from being accom¬ 
plished, he cannot claim a decree for specific 
performance of the contract. 4 

Delay may be capable of explanation, 5 or it 
may have been induced 0 or at least sanctioned 
by the other party. 7 Where, for instance, a party 
has raised an unfounded objection, say, to the 
title of the property sold and thereby caused 
delay, the plea of laches is not open to him. a 
Nor does time run when a negotiation is pending 
between the parties, even though the treaty be 


* Nawab Begum v. Greet, supra. 
Cf, Mackreih v. Marlar f [1786] 
I Cox, 259. A contract once aban¬ 
doned by the party in default cannot 
afterwards be revived. Baldwyn v. 
Salter , 8 Paige, Ch., 473. Lloyd v. 
Collett , [ 1793 ] 4 Bro. C. C., 469. 
In this connection s. 39, I. C. 
A , should be borne in mind, as to 
which see Rashbekari Shaw v. 
Nritya Gopal Nuudy , [1906] 3 C.L. 
J ., 249. 

a Chambers v, Betty , [*815] 
Beat., 488. As a general rule, to 
sustain an implication of the aban¬ 
donment of the contract, the con¬ 
duct of the party ought to be such 
as to lead the mind of a reasonable 
person to arrive at that conclusion, 
e.g., the vendor should have at¬ 
tempted to resell the property or 
exercised, without explanation, an 
unequivocal act of ownership over 
it, showing that hre did not consider 


the contract as still in force. Garnet 
v. Macon , 6 Call., 308 ; Waterman, 
660, 

8 Fordyce v. Ford , [1794] 4 Bro. 
C.C., 494, 498. Willard v. Wood, 
164 U. S., 502. 

4 Prate v. Carroll ,8 Cranch, 471; 
Pomeroy, S.P., s. 410. 

a Brown v. Guarantee Trust Co., 
12-8 U. S., 403 ; Hub bell v. Von 
Schooling, [1872] 49 N.Y., 326. 

0 Townsend v. Vanderwerke ?, 
160 U.S., 171 ; 3 Page, Con., s. 

1711 ■ 

1 Morse v. Merest , [1821] 6 Madd., 
26 ; Ridgway v. Wharton , [1857] 
6 H.L.C , 238, 292. 

6 Monro v. Taylor , [1852] 3 M. 
& G., 713, 723. A curious case is 
Williamson v. Oils , 24 Ky. L. R. f 
292, where the vendor threatened 
to kill the plaintiff if he went on 
die land to make -surveys necessary 
to fix the price, 
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conducted without prejudice to a notice given by 
one party that he holds the contract rescinded. * 1 * 
So where the contract has been substantially 
executed, eg., where a purchaser has taken posses¬ 
sion under a contract for sale and the vendor has 
notice of this, the question of laches does not 
arise. 3 And if both parties are in the default, 
each may be taken impliedly to waive strict per¬ 
formance as to time, and the contract will remain 
Speculative j n force. 3 But where the delay of the vendor or 
vendee in seeking performance is for a specula¬ 
tive purpose, where, for instance, he has entered 
into the contract without the present means of 
performing it, 4 or desires to wait until time shall 
determine whether or not it is to his advantage 
to have the benefit of the contract, there is 
authority for holding that equity will not aid him 
by any relief against his failure to perform, what¬ 
ever the situation otherwise. 5 

Where the value of the property has mate¬ 
rially changed, or great financial events have 
essentially altered the relative value of money and 
land, a party will not be permitted to lie by until 
the change sets in his favour and then ask for 
specific performance. 6 A case in point is McCabe 


1 Southcomb v. Bishop of Exeter , 
[1847] 6 Hare, 213. 

* Crofton v. Ormsby , [1806]2 Sell. 
& Lef., 604 ; Clarke v. Moore , [1844] 

1 Jon. & Lat., 723, 68 R.R., 368 ; 
Burke v, Smyth , [1846] 3 ibid, 103 ; 
Shepheani v. Walker , f 1873] 20 Eq. f 
659 ; Miller v, Bear , 3 Paige, Ch., 

466. Distinguish Mills v. Hay wood, 

[1877] 6 Ch D., 196 Remaining 

in possession under an arrangement 

to that effect, or leaving the de¬ 

posit to remain in vendor’s hands, 
does not affect the question of 
laches , Southcomb v. Bishop of 
Exeter , supra, 224, 


3 Van Campen v. Knight , 63 Bar¬ 
bour, 205. 

1 Gee v. Hearse, [1848] 2 De G. 6* 
Stn , 325, 346, 64 E. R., 155. Aber- 
arnan Iron Works v. Wtokens, 
[1868I 5 Kq., 485, 507. 

6 Marshall v. Perry , 90 111., 28 g, 
294 ; Alleys, Deschamfs , [1806I 13 
Ves.,224 ; Benedict v. Lynch f [1813] 
1 John., Ch., 370, 2 Keener, 1081 ; 
Kir ley v. Harrison , [1853] 2 Ohio 

St., 326, 2 Scott, 343. 2 Pomeroy, 
^Y* K t 1339 * T _ 

6 Merritt v. Brown , 21 N. J. Eq., 
401 ; Combs v, Scott, [1890] 76 Wis,, 
662, 2 Scott, 359. 
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v* Matthews' where the result of a delay for 
speculative purpose had the result of increasing 
the value of the property sold from $ 150 to 
$ 7,500. In such a case the court will be entirely 
justified in exercising its discretion against the 
granting of specific relief. 

No person, however, can be deprived of his 
remedy in equity on the ground of laches , unless 
it is shown that he had knowledge of his rights. 
u As one cannot acquiesce/’ said Green, V.C., “ in 
the performance of an act of which he is ignorant, 
so one cannot be said to neglect the prosecution of 
a remedy when he has no knowledge that his rights 
have been invaded, excepting, always, that his 
want of knowledge is not the result of his own 
culpable negligence.” 2 


1 [i s 95 ]i 55 U. S., 550, 2 Keener, 
r 199. Per Brewer, J.: “It seems to 
l;s to be a case of a purely specula¬ 
tive contract on the part oftheplain- 
tiff; doing nothing himself, he waits 
many years to see what the outcome 
of the purchase by defendant shall 
be. If such purchase proves a 
profitable investment, he will 


demand his share ; if unprofitable, 
he will let it alone. Under those 
circumstances the long delay is 
such laches as forbids a court of 
equity to interfere.” 

9 Hall v. Otterson , [1894] 52 N. J. 
Eq., 522, 3 Keener, 410. Cf. In re 
Gametty [1885] 31 Ch. D., 1,16, 3 
Keener, 250. 
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Matters Incidental and of Practice. 

I have so far dealt specially with the 
case of executory contracts, in respect of which 
alone specific performance has been said, to be 
an appropriate remedy. 1 But specific relief may 
be granted in respect of executed contracts too. 
E.g., an award, which springs from a contract 
and may in that sense be deemed to be the up¬ 
shot of an agreement between the parties whose 
differences it purports to settle, is, as we have 
seen, capable of enforcement either by suit or by 
motion. 3 In one sense, an award duly rendered 
amounts to an agreement by the parties on the 
terms pointed out by the arbitrator, and so it may 
be enforced against a party as his own agree¬ 
ment. 3 It may, therefore, be objected to on the 
ground of uncertainty or palpable mistake, and if 
a part of it is open to objection and is separable 
from the remainder, the defective part may be 
rejected. 4 In another sense, as the decision of 
the judge or judges chosen by the parties them¬ 
selves it deserves the same finality as the judg¬ 
ment of a court of ultimate resort, and it is not 
for any other judge to weigh and consider the 
justice of this decision. 5 But if it can be shown 


1 Wolverhampton Sfc. Ry. Co, v, 
London Re. Ry, Co. s [i 873 ] 1 6 Eq., 
433. Ante, 26. 

0 Ante, 129-32; S.R.A., s. 30; 
C.P.C., s. 526. The previous sec¬ 
tions of Ch. XXXVII of the Code 
provide for reference to arbitra¬ 
tion by the court, and in such case 
the court has the power to modify 


or remit for reconsideration an 
award. Act V of 1908, Seh. II. 

8 Wood v. Griffith, [j8j8] I Sw, 
43, 54 ; Russell, Arl., pt. Ill, ch* 3, 
s. $. 

4 Russell, Arb., 383. 

& lues v. Metcalfe , [ 1737 J 1 Atk., 
64 ; Woodv, Griffith , supra. Cf. D.C. 
Banerjee, Arb ch. x, xi. 
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that the agreement embodied in the submission 
to arbitration is so unreasonable, unfair or im¬ 
provident that it does not deserve to be specifically 
enforced, the court will refuse to interfere in 
favour of an award founded upon this submission. 1 

So, again, a settlement may be either executed Settlement, 
or executory. As defined in the Specific Relief 
Act, “ settlement ” means any instrument ( other 
than a will or codicil 2 as defined by the Indian 
Succession Act ) whereby the destination or de¬ 
volution of successive interests in moveable or 
immoveable property is disposed of or agreed to 
be disposed of. 3 Where therefore there is a dis¬ 
posal of property inter vivos in favour of two or 
more persons who take successive interests, i.e., 
one after the other, we have a settlement. 4 
Where such a disposal is effected in prcesenti 
there is an executed settlement; where it is agreed 
upon but some, other act, e.g ., the execution of a 
conveyance, is still required to perfect the dis¬ 
posal, there is an executory settlement or( as an, 

English lawyer would prefer to call it) articles for 
settlement. 5 Another distinction worth noting 
is between a settlement for value and a voluntary Settlement, 
settlement. Where valuable consideration has been a'Jfd for value, 
given for a disposal of property,—and marriage 
is such consideration,—there is a settlement for 


1 Nickels v. Hancock , [1855] 7 
PeG. M. & G,, 300. But see 
Pomeroy, S.P. t 271 n. 

■ Ind Sue. Act, 1865, s. 31 
“‘Will’ is a legal declaration of 
the intentions of the testator with 
respect to his property, which he 
desires to he carried into effect after 
his death. ‘Codicil ’ means an in¬ 
strument made in relation to a will, 
and explaining, altering or adding 
to its dispositions.” 

* S.B.A., a, 3 

* "It is not clear,” very justly 
observes Collett, " what is the dis¬ 
tinction between the destination and 


the devolution of successive interests ; 
but perhaps it means that in the 
former, the subsequent interest is 
taken on the failure, or in substitu¬ 
tion, of 11 prior interest ; and in 
the latter, the subsequent interest 
is taken on the expiration or ex¬ 
haustion of the prior interest; so 
that in the former the subsequent 
claimant takes against the prior 
claimant, and in the latter he takes 
through him ”, 5 ft , 57 - 

fi The leading case upon this 
distinction is Glenotcky v Bot>vWe } 

[1733] 3 Wh. & T , 763. 
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value, arid all persons, including issue expected 
of a marriage, on behalf of whom benefits are 
secured thereby, are within the consideration and 
may be termed ‘purchasers’ thereunder. But 
when a settlement is made at the time of a 
marriage between, say, A and B , provisions may 
be made for the benefit of other relations, and 
particularly the issue of any former marriage. 
Such relations are termed ‘volunteers’ by English 
lawyers ; and so are all who claim under a settle¬ 
ment made out of love and affection, for meri¬ 
torious consideration (to adopt a technical phrase ). 
A voluntary settlement, however, by registration 
may become a legal enforceable contract in India, 1 
and if it takes the shape of a gift actually made 
even the formality of registration may apparently 
be dispensed with. 2 Otherwise the general rule 
seems to be that the equities of a purchaser for 
value without notice will prevail over those of a 
volunteer claiming under a voluntary settlement, 
and even as against the settlor and subsequent 
volunteers this settlement can be enforced only 
if an executed one. 3 But the absence of notice 
is the equity of the purchaser and not of the 
seller, and, as we have seen, a voluntary settlor 
is not permitted to force on an unwilling purchaser 
a title depending on the invalidity of the settle¬ 
ment. 4 As between the settlor, and the objects 
of the settlement, it is a perfectly binding settle¬ 
ment, 5 and the settlor has no equity to defeat the 
act which he has done himself. 6 And the Indian 


1 See I.C.A., s. 25 (1). 

* Ibid, expln. I Cf. Halidas v. 

Ranahya Lull , [1884] Ii I.A., 218, 

232, 11 Cal. 121 

* Ellison v. Ellison , [1802] 2 Wli. 

& T , 83s ; S.R.A. s. 24 (<i). 

* S.R.A , s. 25 (rf); In re Briggs , 
[1891] 2 Ch., 127, But the pur* 


chaser may compel performance 
by the vendor, Kosher v. Williams , 
[ 187$] 20 Eq , 210. 

5 Smith v. Garland , [1817] 2 

Mer., 123, 1 Ames, 440. 

s Johnson v. Legard , [1822j X 

& R., 281, 294. Ante, 263, 
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law recognises no distinction between a voluntary 
settlement of personal chattels and one of land. 1 

An executed settlement may be specifically 
enforced like any other deed of trust. An execu¬ 
tory trust may be enforced under section 12, 
clause (tf), Specific Relief Act. A declaration 
of trust does not require any express form of 
words, 2 but it may be indicated by the character 
of the instrument, 3 and it is, in form and sub¬ 
stance, a complete transaction. An agreement 
or an attempt to assign, on the other hand, is 
in form as well as in nature incomplete. 4 Where 
directions are given in a will or codicil to execute 
a particular settlement, 5 * there is an express exe¬ 
cutory trust by way of settlement. Such a trust, 
if the settlement actually directed offends against 
any rule of law', e.g., is void as creating a perpe¬ 
tuity, may be executed cy pres, that is, with such 
modification as would keep the settlement legal 
and yet give effect to the testator's intention so 
far as may be." But questions of construction 
that arise in respect of executory trusts in 
a will are not always easy to solve, because a 
testator may give what estate he chooses and 
there is no presumption of any special intention 
to be taken as a guide. 7 In the case of executory 
trusts by deed, however, the nature of the 
transaction may raise a presumption as to the 
intention of the parties. E.g., marriage articles 
may be taken to intend the benefit and advance¬ 
ment of the issue of the marriage, 8 But this 


1 i Stokes, A, /. Codes, 931-2. [1716] 1 P. Wms., 332. 

9 Re Williams , Williams v. WiT 1 Cf Blackburn v. Stables, 
Hams, [1897] 2 Ch., 12, 18, [1814] 2 V. & B., 367, 369. 

a Kekewick v. Manning, [1851] 8 Taggart v. Taggart , [1803] I S, 

1 De G. M. & G., 176. & L., 88 ; 2 Story, iTy., ss, 984-5. 

4 M'Fadden v, Jenkins , [1842] Sackville~WestwViscountHoime$dale , 

1 Hare, 458, 462. [1870] 4 H.L., 543, is an instructive 

1 S.R A,, s. 30. case on the general principles of 

‘ Uvmbtrston v. Humberston, construction applicable. 
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is not the place to discuss the law of settlements 
generally, and so I refrain from pursuing further 
these interesting questions. 1 

It may not be out of place to mention here that 
marriage with some classes of people, e.g., the 
Mahomedans, is matter of civil contract. A suit 
for restitution of conjugal rights in such a case 
may be treated as an action for specific performance 
of a contract. Neither the Specific Relief Act 
nor the Contract Act will probably apply, yet the 
plaintiff in such a suit cannot be said to have 
an absolute right to insist upon the assistance 
of the court. The court has a discretion to 
exercise, and the leading case of Busloor 
Ruheem v. Shumsoonnissa Begum 2 illustrates 
how under special circumstances the court may 
impose terms upon the plaintiff or refuse 
to him relief. 

There is another class of agreements which 
deserve special mention here. These 1 have 
sometimes referred to before in general terms as 
“restrictive covenants.” On a demise of land 
covenants may be entered into stipulating, e.g.\ 
that the land is to be used in a particular way 
and is not to be used in certain other specified 
ways. The leading authority in the case of 
leases is Spencer’s case, 3 the effect of the first 
resolution in which is that when the covenant 
extends to a thing in esse , parcel of the demise, 
the thing to be done by force of the covenant is, 
so to say, annexed to the thing demised, and 
shall go with the land, and shall bind the as¬ 
signee, though he be not expressly named. 4 As 


1 The reader mav usefully con¬ 
sult Vaizey on Set tie me ms and 

Underhill & Stnihan on Wills 6* 

Settlements j also Norton on Deeds. 

■ [1867] 11 M.I.A.. 551 ; Aisha 
Bi v. Muhammad Sadiq, [1891] 


P.R. no. 5 Cf. Busaini Begum V. 
Rustam [1906] 29 All., 222.; 

Bai Jina v, Jinakalia , [1907] 31 

Bom., 366. 

• [1583] I Sin. L G., 54. 

4 It was also laid down iu 
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to other covenants relating to land and not 
between a landlord and his tenant, where entered 
into with the owner, the benefit thereof, accord¬ 
ing to the common law of England, runs with the 
covenantee's estate and so enures to the benefit 
also of his assignees, but where entered into by 
the owner, the burden thereof does not appear 
to run with the land. * 1 And no covenant will 
apparently so run unless it “touch or concern” 2 
or “extend to the support of the thing” conveyed, 3 
and be “for the benefit of the estate.” 4 * “It is 
not competent for an owner of land to render 
it subject to a new species of burden at his fancy 
or caprice,” said Martin, Bd The doctrine, 
however, has been modified or extended at equity. 
Holmes, J., has said, “Equity will no more en¬ 
force every restriction that can be devised, than 
the common law will recognize as creating an 
easement, every grant purporting to limit the 
use of land in favour of other land,” 6 and 
Rigby, L.J., has remarked, “I do not think any 
covenant runs with the land in equity. The 
equitable doctrine is that a person who takes 
with notice of a covenant is bound by it.” 7 It 


Spencer's case, that when the co¬ 
venant extends to a thing which 
is not in being at the time of the 
demise made, it will not bind the 
assignee unless he be expressly 
named. But this rule has subse¬ 
quently been qualified, Mins hull 
v. Oakes i [1858] 27 L.J. Ex., 194. 
Mo distinction can be made between 
covenants by lessees and covenants 
by lessors, Jones v. Parker , [1895") 
163 Mass,, 564., 2 Scott, 85. 

1 Pollock, Con., ( W. W. ), 300; 

Woodfall, L. & T1 72 sqq. 
Austerbcrry v. Corp of Oldham , 

[1885] 29 Ch. D,, 750,781 ; Rogers 

v. Hosegood , [1900] 2 Ch,, 394, 

403. 

• 32 Men. VIII, c. 34 ; 1 Sm. 

L ,C., 65 ; Mayor of Congleton v. 


P aids on [1808] 10 East, T30, 135, 
138. Fleetwood v. Hull , [1889] 
23 3$; White v Southern 

Hotel Co , [1897] 1 Ch., 767 J 

Horsey Estate v. Steiger, [1899] 
2 Q B , 89 ; Rogers v. Hose good, 
supra ; Brown, Covenants , 18. 

5 Co. Rep 1 6 a, 24^. 

1 Cookson v. Cock , [1607] C10. 

Jac., 125 79 E.R., 109' Badger \\ 
Board man, [i860] 16 Gray, 539, 

56a. 

4 Nuttall V, Braceivetty [1866] 

2 Ex, 10, 36. 

6 Mereross v. James, [ 1885 1 
140 Mass, 188, 1 Ames, 182. Cf. 
Keppel v, Bailey, [1834] 2 M. & 
K , 5> 7 , 39 R.R, 264. 

7 Rogers v. Hose good, [1900] 

2 Ch,, 388, 401. 
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may be, as Sir F. Pollock puts it, the equitable 
jurisdiction in this matter is “a strictly personal 
and restraining one,” and "equity does not 
trouble itself to assist intentions which have no 
legal merits." 1 But the doctrine seems to be 
well established, with regard to covenants relating 
to land and entered into by a tenant in fee with 
a former owner, from whom he purchased, or 
with an adjoining land-owner, that in so far as 
such covenants bind the covenantor to some 
forbearance restrictive of the free use of his land, 
and were made with the object of benefiting the 
owners and occupiers of some other land re¬ 
tained by the former owner or belonging to the 
adjoining landowner, as the case may be, the 
•burthen thereof practically runs with the land 
in equity. 3 The facts of the leading case of 
Tulk v. Moxhay 3 were briefly these. The plain¬ 
tiff had sold a piece of ground described as 
"Leicester Square Garden or Pleasure Ground” 
to one Elms, who covenanted for himself, his 
heirs and assigns to "from time to time, and at 
all times thereafter at his and their own costs 
and charges, keep and maintain the said piece 
of ground and Square Garden, and iron railing 
round the same in its then form, and in sufficient 
and proper repair as a Square Garden and Plea¬ 
sure Ground, in an open state, uncovered with 
any buildings, in a neat and ornamental order.” 
The land passed by divers mesne conveyances to 
the defendant, who had notice of the covenant, 
though his purchase-deed did not mention it. 
He manifested an intention to build upon and alter 
the character of the Square Garden, whereupon 
the plaintiff sued to restrain him. Lord Cot- 


1 Pollock, Con , ( VV W. ), 306. 
• i Williams, V. & P. 426-7. 


* [1848] 2 Ph. 774, Finch, 777. 
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tenham, C., said, “That this court has jurisdic¬ 
tion to enforce a contract between the owner of 
land and his neighbour purchasing a part of it, 
that the latter shall either use or abstain from 
using the land purchased in a particular way, is 

what I never knew disputed.It is said that, the 

covenant being one which does not run with the 
land, this court cannot enforce it ; but the question 
is not, whether the covenant runs with the land, 
but whether a party shall be permitted to use the 
land in a manner inconsistent with the contract 
entered into by his vendor, and with notice of 

which he purchased 1 . If an equity is attached 

to the property by the owner, no one purchasing 
with notice of that equity can stand in a different 
situation from the party from whom he pur¬ 
chased.”^ Jessel, M. R., suggested that the doc¬ 
trine of Tulk v. Moxhay , was an extension in 
equity either of the doctrine of Spencers case to 
another line of cases, or of the doctrine of nega¬ 
tive easements, such, eg., as a right to the access 
of light, which prevents the owner of the servient 
tenement from building so as to obstruct the 
light. 3 In some later cases the right has been 
assimilated to an easement. E.g., in Rogers v. 
Hosegood 4 the court said, “ In equity, just as at 


1 Cf. pet, Cbelrpsford, L C., 
“ Where a man by gilt or purchase 
acquires property from another, 
witji knowledge of a previous con¬ 
tract lawfully and for valuable con¬ 
sideration made by him with a 
third person, to use and employ the 
property for a particular purpose in 
a specified manner, the acquirer 
shall not, to the material damage 
of the third party, in opposition to 
the contract, and inconsistently 
with it, use and employ the pro¬ 
perty in a manner not allowable to 
the giver or seller.” Be Mattos v. 
Git son, [1859] 4 De G. & J., 276, 
285. The rule does not apply to 


personal or collateral covenants, 
not imposed for the benefit of the 
covenantee’s property, Formbv v. 
Barker, [1903I 2 Ch , 539 ; Groves 
v. Lcomes, [1885] 53 L. T, 592 
( covenant not to take proceedings 
to restrain use of land for fever hos¬ 
pital ) : Kettle R.R v. Easter71 Ry. % 
[1889] 44 Minn., 461, 2 Scott, 
489. 

■ John Bros , A. B. Co., v Hol¬ 
mes, [1900] r Ch., 188 : Holloway 
Bros, v HiU , [1902] 2 Ch., 612. 

3 London St S, IV Ry Co . v« 
Gomm , [1882] 20 Ch. D., 562. 

4 [1900] 2 Ch., 388, 1 Ames, 168. 
( Collins, U J. ) 


Negative 

easement 
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law', the first point to be determined is whether 
the covenant or contract in its inception binds the 
land...... When the benefit has been once clearly 

annexed to one piece of land, it passes by assign¬ 
ment of that land, and may be said to run with 
it, in contemplation as well of equity as of law, 
without proof of special bargain or representation 
on the assignment. In such a case it runs, not 
because the conscience of either party is affected 
but because the purchaser has bought something 
which inhered in or was annexed to the land 
bought.” And the still later case of Formby v. 
Barker, 1 supports the position that the burthen 
imposed in equity by restrictive covenants cannot 
exist in the absence of what may be called a 
quasi dominant tenement. Still more recently 
it has been said, “An obligation created by a 
restrictive covenant is in the nature of a negative 
easement, creating a permanent right in the 
person entitled to it over the land to which it 
relates.” 2 * 4 * 

Lord Cottenham’s decision in Tulk, v. Moxhay , 
however, proceeded upon the principle of pre¬ 
venting a party having knowledge of the just 
rights of another, from defeating such rights, and 
not upon the idea that the engagements enforced 
created easements or were of a nature to run 
with the land, and, it is conceived, a court of 


1 [1903! 2 Ch , 539- t* 1 v - 
Conway, [1871J MaS3 * 54 6 : 1 
Ames, 162, a covenant not to build 
on parcel sold waft treated aa a re¬ 
servation creating an easement, or 
servitude in the nature of an ease¬ 
ment, upon the land conveyed. 
And in Norerrn v. James , supra, a 
covenant by vendor of quarry not 
to quarry stone in his adjoining 
land was thus observed upon by 
the same court : u In what way 
does it extend to the support of 


the plaintiff’s ( vendee's ) quarry ? 
It does not make the use or occupa¬ 
tion of it more convenient. It does 
not in any way affect the use or 
occupation ; it simply tends in¬ 

directly to increase its value, by 
excluding a competitor from the 

market for its products/' 

4 Re Nisbet & Pott's Contract , 
[1906] 1 Ch., 386, Cf Trustees 

Columbia College v. Lynch , [1877] 

7a N. Y,, 440, Finch, Cas, Prop*, 

1193. 
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equity may in a proper case impose the burthen 
of a covenant relating to lands on the alienae of 
such lands, on a principle altogether aside from 
the existence of an easement or the capacity of 
such covenant to adhere to the title. 1 It has 
accordingly been held by the New York Court of 
Appeals that a covenant by a purchaser not to 
sell sand taken from the land conveyed, entered 
into for the protection of the covenantee in the en¬ 
joyment of his business, may be enforced against 
an assignee with notice. 3 Danforth, J.. said, I he 
principle which favours freedom of trade requires 
that every man shall be at liberty to work for 
himself, and shall not deprive himself or the state 
of the benefit of his industry by any contract that 
he enters into. The same principle must justify 
a party in withholding from market the tools, oi 
instruments, or means by which he gains the 
support of his family, or if, as in the case before 
us, the instruments or means are susceptible of 
several uses one of which will work rnischiei to 
himself by the loss or impairment of his livelihood, 
there is no reason of public policy which requires 
him upon a sale of the instrument to consent to 
that use, or prohibits him from binding his vendee 
against it.” And the court laid down the broad 
proposition—“ where the agreement is a just and 
honest one, its judgment should not be in favour 
of the wrongdoer.” 3 

Another instructive case before the same 


> Brmtr v. Marshall \ [l 8681 19 to protect, and going with the busi- 

N J Eo 537, 2 Keener, 561-2. In ness it may be assigned, and the 

Grays .'Monmouth B. C. H. Co. , assignee may enforce it just as the 

I‘i 8 q 21 50 N. J. Eq., 329, 332 .® assignor could have enforced it if 

Scott. 534. See art. by Ames, 17 he had reLamed the business, rhe 

Harv L R 181 agreement can have no independent 

» Cf. Francisco v Smith, [1894] existenceor vitality aside from the 

143 N. Y., 488, 1 Ames, 186, where business, 

Earl,] said, “Such an agreement * Hodge v. Sloan, L'o» 7 J >°7 
is a valuable right in connection N.Y., 344, I Ames, 184. 

with the business it was designed 

6g 
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court may be here referred to. The plaintiff in 
this case resided in a wealthy and respectable 
quarter of Brooklyn city, and paid $ 6,000 to one 
Gollner, a builder of flats and tenement-houses, 1 
upon the condition that the latter “ would not 
construct or erect any flats in plaintiff’s immediate 
neighbourhood or trouble him any more.” Gollner 
obtained title to a lot in the neighbourhood and 
commenced the erection of a seven-story flat 
thereon. Upon remonstrance by the plaintiff, he 
transferred his equity in this lot to his wife ( who 
was fully acquainted with all the facts), and 
continued the construction nominally as her agent 
and architect. Upon the plaintiff bringing a suit 
to enforce the covenant, it was contended in vain 
for Gollner and wife that the covenant was a 
personal one and the plaintiff not being the vendor 
or original owner of the lot in question was not 
entitled to relief in respect of it. The covenant 
was held to be restrictive, not collateral to the 
land, but relating to its use. The moment Gollner 
bought or leased any land in the plaintiff’s neigh¬ 
bourhood, “he came under an obligation,” said 
Finch, J., “ not to use it in a particular w 7 ay ; the 
land in his hands necessarily became restricted 
and limited in the use of which it was capable; 
and as much so, though bought of another, as 
if it had come from the contractor, who imposed 
the restraint as a vendor. Equity has no com¬ 
passion for a fraud, and he who buys in aid of 
one with full knowledge of what is right, but 
with purpose to defeat it, should not escape the 
hand of equity by a criticism upon the origin of 
the restriction violated.” 2 Here, however, we 

I hese buildings “bring to- their personal comfort and imme- 

gether a changing and floating diate needs." 

population under one roof, having 3 * * Lewis v. Gollner Tx SQIH 130 

no ownership of their own, and N.Y.. 227, 1 Ames, 1 $2 ‘ 

caring little for anything beyond 
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can see the idea that a restrictive covenant creates 
something like an easement over the lands. 1 This 
is doubtful. 

As Professor Ames points out, the passing of 
the benefit and burden of restrictive covenants 
is not to be explained by any single analogy or 
principle. The burden, according to him, is 
imposed upon a subsequent possessor of the res, 
whether real or personal, upon the same principle 
that the grantee of a guilty trustee, or the grantee 
of one already under contract to sell the res 
to another, is bound to convey the res to the 
cestui que trust or the prior buyer ; the purchaser 
with notice, or the volunteer, is not allowed to 
profit unjustly at the expense of the cestui que 
trust or promisee. The right of third persons 
to the benefits of restrictive agreements is, on 
the other hand, the result of the equally just and 
simple principle, that equity will compel the 
promisor to perform his agreement according to 
its tenor. The assignee’s situation is analogous 
to that of the buyer of land from one to whom 
it has been previously sold with warranty. 2 

The question of the burden or benefit of a 
restrictive covenant passing beyond the persons 
of the actual contracting parties and becoming 
attached, as it were, to the land in respect of 
which it was entered into, arises mostly in con¬ 
nection with the demise thereof as part of a 
general scheme for building upon or for the 
benefit and improvement of all the lands included 
in a. larger tract. The estate as a whole may 
in such a case be deemed to be “ bound by one 
general law.” 3 “ Any one who has acquired 
land,” said Hall, V.C., “being one of several 


1 Cf. Beals v. Case, 138 Mass,, 8 Per Lord Macnaghten, Spicer 

140. v. Martin\ [1888] 14 A. C., 12, 2o, 

a 17 Harv. L.R , 182-4 (article ). 2 Keener, 542. 
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lots laid out for sale as building plots, where the 
court is satisfied that it was the intention that each 
one of the several purchasers should be bound 
by and should, as against the others, have the 
benefit of the covenants entered into by each of 
the purchasers, is entitled to the benefit of the 
covenant; and this right, that is, the benefit of 
the covenant, enures to the assign of the first pur¬ 
chaser, in other words, runs with the land of such 
purchaser. This right exists not only where the 
several parties execute a mutual deed of covenant, 
but wherever a mutual contract can be sufficiently 
established.” 1 So whether the restrictive cove¬ 
nants be entered into by a vendor as to the use 
of other land retained or simultaneously sold, for 
the benefit of the land sold by him, or by a pur¬ 
chaser as to the use of the land purchased by 
him, for the benefit of other land retained or 
simultaneously sold by the vendor, equity purports 
to determine the intent of the parties and to give 
effect to the same. It is a question of intention, 
said Wills, J., “ whether the restrictions are merely 
matters of agreement between the vendor and his 
vendees, imposed for his own benefit and protec¬ 
tion, or are meant by him, and understood by the 
buyers, to be for the common advantage of the 
several purchasers. If the restrictive covenants 
are simply for the benefit of the vendor, purchasers 
of other plots of land from the vendor cannot 
claim to take advantage of them. If they are meant 
for the common advantage of a set of purchasers, 
such purchasers and their assigns may enforce 
them inter se for their own benefit.” 2 And the 


1 Renab v. Cow Us haw, [1876] tfnightv. Stmmbndt, 2 Ch, 

g Ch D., 125* i Ames, 161. Cf. 294, 

Keates v Lyon, [1869] 4 Ch., 218, * Nottingham Brick fd Tile Co. 

2 Keener* 493 ; Master v. Hansard , v, Butler, [1885] 15 Q.B. D., 261, 
[1876] 4 Ch. D.,7i8; Mackenzie 268. Cf . Osborne v. Bradley, supra; 
v. Childers , [1889] 43 Ch,D t , 265 ; Mann v. Stephens, [1846] 15 Sim,, 
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fact that the lots were not all sold together will 
not apparently matter. “ Lapse of time is not of 
itself a bar to the liability of the purchasers inter 
se : it is a matter to be taken into consideration.” * 1 

Lord Cairns ruled that if parties for valuable 
consideration with their eyes open contract that 
a particular thing shall not be done, all that a 
court of equity has to do is to say by way of 
injunction that which the parties have already 
said by way of covenant, that the thing shall not 
be done. It is not in such a case a question of 
the balance of convenience or inconvenience 
or of the amount of damage, or of injury ; but 
of the specific performance by the court of that 
negative bargain which the parties have made, 
with their eyes open between themselves. 2 It may 
be that through the acts or license of the plaintiff, 
or those under whom he claims, the circumstances 
may be so altered that his enforcing the covenant 
may become unreasonable and inequitable, but 
the contractual obligation will not disappear. 3 Nor 
can a passive acquiescence in one breach of co- 
venant be considered to be a waiver for all future 
time of the right to complain of any other 
breach.^ The true test seems to be whether 


377 ; Coles v. 5 ms,[i 854]5 DeG M & 
G.,l ; Whatman v. Gibson. [1838] 9 
Sim., 196 ; Rowe ft v. Sate hell, [1903] 
2 Ch., 212; Whitney v. Union Ry , 
[*855] ir Gray, 359, 2 Keener, 
547 ; Parker v. Nigh tinga le ) [1863] 
6 Allen, 341, 2 Keener, 475 ; Bar- 
row v, Richard , [1840] 8 Paige 

351, 1 Ames, 173 ; King v. Dickie 
son ) [1889] 40 Ch D t 596, 1 Ames, 
178; Cooverjiv, Bhimji , ^1882] 6 

Bom., 528, 533. Covenants are 
not mutually enforceable by pur¬ 
chasers inter se if the estate, the lots, 
and the persons to be bound are not 
defined, Osborne v, Bradley , [1903] 2 
Ch., 446. The law is well summarised 
in Ellis ton v Reacker y [1908J 2 Ch. 


. 5 / 4 * 

1 Per Esher, M, R , Nottingham 
Brick Co. v. Butler , [ 1886j 16 

Q.B D , 778,1 Ames, 172 Master v, 
Hansard , [1876] 4 Ch. 0 , 718; 
Ashby v Wilson y [1900] I Ch , 66 
( successive leased ). 

4 Doherty v. Allman , [1878] 3 
AC., 709. 720. Col tins v. Castle y 
fIS87J 36 Ch. D , 243, 254. See also 
Cooke v Gilbert , (.1892] 8 T.L 

382 ; Formby V. Barker , supra, 554. 

a Sayers V. Collier , (.1884] 28 
Ch. D, t 103, HO ; Knight v. Sim- 
monds , [1896] 2 Ch., 294 ; Hooper 
v. Bromety [1904] 90 L.T., 234. 

4 Western v. Macdermotty [1866] 

2 Ch., 72. 
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the general condition, in view of which the coven¬ 
ant was made, has so changed that enforcement 
will simply annoy the defendant without really 
benefiting the plaintiff. 1 And the validity of these 
negative covenants cannot apparently be affected 
by the rule against perpetuities, which applies only 
to limitations of property and not of user. 2 

All the above cases, I apprehend, are within 
the purview of section 40, Transfer of Property 
Act, which provides that the burden of an obli¬ 
gation imposing a restriction on the use of land 
or of an obligation annexed by contract to such 
ownership, but not amounting to an interest or 
easement, may be enforced against a transferee 
with notice or a gratuitous transferee, 3 but not 
against one for value without notice. 4 Notice, 
it appears, does not create the right, but absence 
of it gives rise to a countervailing equity. 5 

The doctrine of equity has not been extended 
in England to covenants that are not restrictive 
but affirmative and compel the covenantor to do 
some positive act, e.g.> building or repairing. 
“Only such a covenant,” said Lindley, L.J., “as 
can be complied with without expenditure of 
money will be enforced against the assignee on 
the ground of notice.” 6 The American courts 


1 17 Flarv. I, R,, 1 38. 

9 London & S. IV. Ry. Co. v. 
Gomm x supra ; Mackenzie v. Child¬ 
ers, supra j 2 Dart, V. & P., 77 1 » 
783. Cf. Tohey v, Moore , [1881] 
130 Mass , 448, 2 Keener, 516. 

5 In Mtinder v. Falcke , [1891] 

2 Cli , 534, 2 Keener, 609, an in¬ 
junction was issued against a 

simple occupier. 

This section has been applied 
to a covenant of preemption, Rama- 
swavti v. C/nnnan, [1901] 11 MX. 

J.R., 132,, 135 - Ab to notice, see 
Mulji v. MacLeod, f 1903] 5 Born. 
L.R , 991, 995 i Liira Singh v. 

FJarain, 10 C.P.L.R, HO, 112 ; 2 


Wh & T., 30 n ; 2 Pomeroy, Eq. J 
s. 689. 

fl London Hp Co. v. Gomm, 
supra, 583 ; 2 Dart, V. & Z 5 ., 7^9 

Cf. Carter v. Williams , [1870] 9 

Rep, 678, 2 Keener, 565 

“ Haywood v, Brunswick P . B. 
Building Sosjety, [j88i] 8 9 B.D , 
403 410, 1 Ames, 176 ; Sugden, 
V. & I 3 .. 5 gp ; Au'tcrberry v. 
Corp. of Oldham, [ 1885] 29 Ch. D , 
750 1 Clegg v Hands, [189°] 44 
Ch. D , 503, S * 9i 2 Keener, 597 
( covenant affirmative in form, 
negative in substance ) ; Re Nisbet 
& Putts, [ 1905] I CL, 397- 
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seem to have taken a different view, 1 and the 
language of section 40 of the Indian Transfer 
Act, it is conceived, is large enough to justify a 
similar doctrine in this country. 

In general, contracts do not by the law of 
England run with goods. 2 A restrictive agree¬ 
ment as to the use of chattels therefore cannot 
be enforced against a sub-purchaser, even though 
he has notice. 3 A contrary view, however, has 
found favour with some American courts, 4 and a 
covenant, e.g., restricting the use of its copy¬ 
rights and electrotype plates by a company of 
publishers has been enforced against their 
assigns. 5 It is not easy to see any distinction in 
principle. In all these cases, if no relief is given 
the original promisee is unjustly impoverished, 
while the purchaser who takes with notice or 
without giving value is correspondingly enriched 6 . 

I have so far endeavoured to define the juris¬ 
diction of a court of equity in the matter of the 
specific performance of contracts, and have also 
examined the grounds peculiar to the nature of 
the contract in suit or to the conduct of the 
parties upon which such relief may be refused. 
I have also tried to show you that even where 
contracts are executed, specific relief may be 


Merril Co. v. Suellenfoirgh , 131 
Fed. R, 530 ; Garst v. Hall 6* 
Lyon. 179 Mass., 583 . 

{ N. Y. Bank .Vote Co. v. Hamil¬ 
ton Bank Note Co., [1895] 83 Hun, 
593, 2 Keener, 618 ; Littlefield v. 
Perry, 88 U:S., 205. Cf. Badische 
A S. Pabrik v, Isler, [19061 1 Ch., 
605, 611 ( patented article) Messa- 
geries Iwperiales v. Baines , f 1863] 
11 W.R. ( Eng. ), 322, 

5 Murphy v. Christian P. A. 
Publishing Co. y [1899] 38 N. Y. 
Ap. Div., 426, 1 Ames, 157, Bui 
see Garst vPIall, 179 Mass., 588. 

G 17 Harv, L, Rev., 416. 


1 Whitten ton Mfg. Co. v. Staples , 
164 Mass., 319{covenant by grantee 
of mill site with all streams, dam, 
water power, privileges, etc,, to 
pay grantor and assigns i/5th of 
flowage damages caused by re¬ 
servoir ) ; Bald Eagle Valley R. Co. 
v. iV itt any Valley R,Co„ 171 Pa. t 284 
(covenant to give traffic to railway); 

3 Pomeroy, Eq. s. 1295, pp. 

2 597-8. But see 17 Harv. L. R , 
176 (Ames), 

* Blackburn, Sale , 276, 

* De Mattos v. Gibson , [1859] 

4 De C. bi J., 276, 295 ; Paddy v. 

Sterions.[i^o4]i Ch.,30 b\McGruther 

V, Titcher^ [1904] 2 Ch., 306; Bobbs 
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granted in respect thereof. I will now consider 
an action for specific performance from the stand¬ 
point of a practical lawyer who is called upon to 
institute it. Let us take it for granted that the 
contract is prima facie such that an action will 
lie. This lawyer then will have to consider, 
first, where to institute the suit, secondly, on 
whose behalf lo institute it and as against whom, 
and thirdly, what to say and what to ask for in 
his plaint. 

Forum. The first question is about the foruvi. A 

suit should be ordinarily instituted where the 
cause of action arose. 1 * The “cause of action,” 
it may be explained, is an expression which gene¬ 
rally includes both a right and its infringement. 3 
Every fact which it would be necessary for the 
plaintiff to prove, if traversed by the defendant, 
in order to Support his right 'to the judgment of 
the court has been said to constitute the plaintiff’s 
cause of action. 3 The third explanation to section 
c.p.c.,9.17. iy, Civil Procedure Code, 1882, enumerates the 
places where the cause of action may arise by 
reason of the breach of a contract : “ In suits 

arising out of contract, the cause of action arises 
within the meaning of this section at any of the 
following places, namely :— 

(i) the place where the contract was made; 

(ii) the place where the contract was to be 
performed or performance thereof completed ; 

(iii) the place where in the performance of the 
contract any money to which the suit relates was 
expressly or impliedly payable.” 4 Where, however, 


1 C.P.C., 3. 17 (a) ; Act V of 

1908, S, 20 (c). 

* Haramoni v. Hart Churn , 
[1895] 22 Cal., 833, 839. 

4 Read v, Brown, [1888] 22 

Q.B,D.> 128 ; Murti v. Rhola Ram , 
[1893] 16 All , 163, F,B. ; Rama - 
swami v. Vythinatha , [19C1J 26 


Mad ,760. 

4 Llewhellin v. Chunni Lai , 
[1882] 4. All., 423 ; Bishunatk v. 
Haiti Bahh, [1883] 5 All, 277 ; 
Ralidhun v. Shibanath , [1882] 8 

Cal., 483 ; Banke Behari v. Pokke 
Ram , [1902] 25 All,, 48. 
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the relief asked for is a personal one, as in most 
cases of equitable jurisdiction, there is nothing to 
prevent the suit being filed in the court within 
the territorial jurisdiction of which the defendant 
ordinarily resides. 1 Where there are several de¬ 
fendants and they have different places of ordinary 
residence, the suit may, if they do not object or if 
the court permks, be instituted in a court which 
has jurisdiction over at least one of these places. 2 

A suit for specific relief cannot be instituted 
in a court of small causes. 3 It must be instituted 
in one of the ordinary civil courts, the valua¬ 
tion of the suit generally determining which, 
where there are several of different grades in the 
same station. 4 In British India there are two 
classes of subordinate civil courts in most dis¬ 
tricts. They are presided over respectively by 
Subordinate judges and Munsiffs or, as they are 
called in Bombay, Subordinate Judges of first 
class and of second class. The former have 
jurisdiction to entertain all original suits and pro¬ 
ceedings of a civil nature, the latter have generally 
a pecuniary limit fixed to their jurisdiction. 5 
The higher courts clearly have jurisdiction, how¬ 
ever low or high the valuation of a suit, and no 
provision of the Code of Civil Procedure can 
detract from it. 6 Consequently if a suit which 
according to section 15 of that Code 7 should 
have been filed in the court of a Munsiff has 
been instituted in the court of a Subordinate 
Judge, the latter may either return the plaint for 

1 C.P.C., s. 17 (£) ; cf. s. i6, is usually Rs. i.ooo, Act XII ot 
pro v. ; Act V of 1908, s. 20 («). 1 887 , s. 19; in Bombay it is 

‘CPC, s, 17 (c). Act V of 1908, Rs. 5,000, Act XIV of 1869, s. 34 ; 
nao(J). in Madras, Rs. 2,500, Act III of 

» Prov. S.C.Ct. Act (IX of 1887), 1 873 , s. 12, 

schc ii, art 15, i< 5 , 17. 8 Matra Mondal v. Hart Mohan , 

4 C.P.C., s. 15 : “Every suit shall [1889] 17 Cal., 155 ; Ram v. Miria 
he instituted in the court of the [1897] 25 Cal, 46, 48 ; Krishnasamt 
lowest grade competent to try it. 5 ' v. Kanakasabai, [ 1890] 14 Mad., 183. 
1 In Bengal and Upper India, it 7 Now Act V of 190S. 

63 
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presentation to the former court, 1 or dispose of 
the cause himself. 3 And though the pecuniary 
limit of the jurisdiction of a court may be defin¬ 
ed, that will not prevent it from making a decree 
for a larger amount, provided the claim as laid 
is within its jurisdiction. 3 A plea regarding ab- 
jarisdiction. se nce of jurisdiction cannot be waived and may 
be taken for the first time in appeal, 4 but an ob¬ 
jection to an irregularity in procedure may be 
abandoned or not pressed. 5 The distinction was 
thus stated by the Judicial Committee in the 
leading case of Ledgard v. Bull : 6 “When a 
judge has no inherent jurisdiction over the sub¬ 
ject-matter of suit, the parties cannot by their 
mutual consent, convert it into a judicial process, 
although they may constitute the judge their 
arbiter and be bound by his decision on the merits 
when these are submitted to him. But there are 
numerous authorities which establish that when, in 
a cause which the judge is competent to try, the 
parties without any objection join issue and go to 
trial upon the merits, the defendant cannot subse¬ 
quently dispute the jurisdiction upon the grounds 
that there were irregularities in the initial proce¬ 
dure, which, if objected to at the time, would 
have led to the dismissal of the suit.” 

Next, as to the array of parties. 

Parties. Section 26, Civil Procedure Code, lays down 

that all persons may be joined as plaintiffs in 
C.P.C.,8. a«. w h om the right to any relief claimed is alleged to 
exist, whether jointly, severally, or in the alter¬ 
native, in respect of the same cause of action. 7 

1 Act Vof 1908, Sch, l,Of. 7, r. io. 1908, ». 21 (territorial jurisdiction ); 

* Nidhi Lai v. Mat Aar Hussain, Act X\l of 1887, s. I2{ pecuniary 
[1884! 7 All., 230, F.R. jurisdiction ). 

1 Madho Das v. Ramji,[ 1894] 16 6 ledgard. v. Bull, [1886] 9 All., 

All , 286. 191, PC, 

4 Bishenmun v. land Mortgage 9 J bid, 203. Cf. Lahnoney v Juddoo- 
Bank [1884] n Cal., 244, 248, P C.; nautk,[ 1866] 1 Ind. Jur. N.S., 319. 
Minakshi v. Subramansya, [1887] 7 Lingammal v. Chinna Vinkatam- 

M Mad., 36, P.C. But see Act V of mat, [1882] 6 Mad., 239, 343; 
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The proper person to bring an action is the per¬ 
son whose right has been violated, 1 and an old 
English case formulates the rule that the remedy 
in equity shall be either between the parties who 
stipulated what is to be done, or those who stand 
in their place. 3 We shall probably be safe in 
saying now that those who entered into the 
contract, or who stand in their place, or are in¬ 
terested in the subject-matter, are, as a rule, the 
only proper parties to the suit. J Section 23, S.R.A., s, 23, 
Specific Relief Act, mentions categorically the 
persons by whom the specific performance of 
a contract may be obtained. We have, first, any 
party to the contract, and next, the representative Legal re¬ 
in interest, or the principal of any party thereto, 4 presentatvie. 
The parties to a contract are primarily bound to 
perform their respective promises. 5 This obliga¬ 
tion may be discharged either by death or some¬ 
times by delegation (with the consent of the 
promisee). In the case of death before perfor¬ 
mance, promises will bind the representatives of 
the promisor, unless a contrary intention appears Persorjalcon . 
from the contract. 6 This means that where, per- siderations. 
sonal considerations are of the foundation of the 
contract, as in cases of principal and agent and 
master and servant, the death of either party 
puts an end to the relation; and, in respect of 
services, after the death the contract is dissolved, 
unless there be a stipulation, express or implied, to 
the contrary. 7 The learning, skill, taste, solvency, 
or any personal quality of a party, 8 or the confi- 


Fakiraba \\ Rudnipa, flSQl] [ 1837 ] 3 ^y* & Cr., 
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dence that the promisee reposes in him, * 1 may be 
a material ingredient in the contract. E.g., where 
a painter undertook to paint a picture, 2 or an author 
to write a book, 3 or an architect to build a light¬ 
house, 4 or a master to teach an apprentice, 5 * since 
the contract could not be performed in precisely the 
same way by any heir, executor, administrator or 
assign, it would be determined by the death 
of the original promisor before performance. So 
the parties to a contract may expressly stipulate 
that the interest thereof shall not be assigned 
but that the promise contained in it shall be per¬ 
formed by the promisor himself. 5 Here the con¬ 
tract cannot be discharged except by personal 
performance, unless the benefit of the clause is 
waived. 7 Where, however, these special circum¬ 
stances do not exist, the maxim actio personalis 
moritur cum persona has no application to con¬ 
tractual obligations. 8 So also when considera¬ 
tions connected with the person with whom a 
contract is made form a material element of the 
contract, it may well be that such a contract on 
that ground alone is one which could not be 
assigned without the promisor’s consent, so as to 
entitle the assignee to sue him on it. 9 In a con¬ 
tract of sale, e.g., where payment of a portion of 
the purchase-money is deferred and there is no 
provision for securing such payment, it is a neces- 


1 Cf. Robson v. Drummond , 

[1831] 2 B. & Ad., 303, 36 R. R., 

569. 

a 5. 37, ill. ( b ) ; % 40, 

ill, <K 

* Marshall v, Broadhursl, [1830] 

I Tyrw., 349 ; Griffith v. Tower 

Publishing Co., [1897] 1 Ch., ai. 

4 Wentworth v. Cock , [1839] 10 
A. & E. t 45, 

4 Baxter v. Bur field, [1747] t 

Str , 1266 

• S.R.A., «. 33 {(9) prov. Cf. 


s. 4^' 

1 Cf. Dowell v. Dew, [1842] 1 
Y. & C. Ch., 345, (lessee’s assign 
recognised as tenant by lessor). 

8 Broom, Legal Maxims , 68 1 ; 

U.G. Mitter, Leg. Max., 15, Mill v. 
Bedaput, [1897] I C. W. N. Ixxi, 
( master and servant). 

1 Toomey v Rama Safii, [1890] 
17 Cal M 115, 121 j Navasivaya v. 
Kadir Ammal, [*894] 17 Mad,, 
168, 
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sary inference that the character and solvency 
of the vendee was an inducement to the contract, 
and the contract can not be assigned so as to 
permit the assignee to enforce it and compel the 
vendor to substitute the obligation of any other 
person for the obligation of the one • with whom 
the contract was made . 1 * The law as to assign¬ 
ment of contracts 3 has been recently stated in 
these terms by Collins, M. R. : “Neither at law 
nor in equity could the burden of a contract be 
shifted off the shoulders of a contractor on to 
those of another without the consent of the con- 
tractee. A debtor cannot relieve himself of his 
liability to his creditor by assigning the burden of 
the obligation to some one else ; this can only 
be brought about by the consent of all three, and 
involves the release of the original debtor.... On 
the other hand, it is equally clear that the benefit 
of a contract can be assigned, and wherever the 
consideration has been executed, and nothing 
more remains but to enforce the obligation 
against the party who has received the considera¬ 
tion the right to enforce it can be assigned, and 
can be put in suit by the assignee in his own 
name after notice. ... There is, however, another 
class of contracts, where there are mutual obli¬ 
gations still to be enforced, and where it is im¬ 
possible to say that the whole consideration has 
been executed. Contracts of this class cannot 
be assigned at all in the sense of discharging 
the original contractee and creating privity or 
quasi-privity with a substituted person. ... To suits 
on these contracts, therefore, the original con- 
tractee must be a party, whatever his rights as 


1 Rice v. Gitbs [1894] 40 Neb., Ves.. 504, 511 ; for agreement to 

264,2 Keener, 1172. purchase entered into for the pur- 

* For agreement to assign lease pose of acquiring the right to com- 

not assignable without license, see plain of a fraud, see De Hogkton v. 

WtathtraU v. Geering [1806J ia v. Monty ^ [i 386 ] 2Ch., 164, 169. 
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between him and his assignee. He cannot en¬ 
force the contract without showing ability on his 
part to perform the conditions performable by 
him under the contract .” 1 Even in what may be 
called a personal contract, therefore, where the 
part of the promisor has already been performed 
there is no reason why his representative should 
not enforce the benefit of the contract . 2 

Generally speaking then, the plaintiff may be 
either a party to the contract or his assignee , 3 or, 
if he really contracted as an agent, his princi¬ 
pal , 4 or, if he is dead, his legal representative. 
As to this last , 5 I may mention in passing that in 
India we are not troubled by the complicated 
rules of property law in England which make 
realty and personalty devolve in different ways, 
and the successor in interest of a decedent here 
is generally either his personal heir or, if he has 
left a duly executed will, his devisee . 6 * 8 An agent, 


1 Tolhuist v. Associated Cement 
Manufacturers , [i 9 02 J 2 K, B.. 660, 
668-g. The learned judge added, 
“This is the reason why contracts 
involving special personal quali¬ 
fications in the contractor are said, 
perhaps loosely, not to be assign¬ 
able.” 

* Mr, Nelson’s note, “if in one 
of these events [ie. those mention¬ 
ed in proviso, S.R.A., s. 23 ( 4 )] 
the representatives or undisclosed 
principals have already performed 

their part of the contract they can 

maintain the suit,” S.R.A., 203, is 

not supported by any authority 
and is apparently based on a mis¬ 

apprehension of the language of 

the proviso. 

8 Specific performance of (a) an 
agreement to lease has accordingly 
been decreed in favour of the les¬ 
see’s assignee, Crosbie v, Tooke , 
[18331 1 My. & K„ 431, 1 Ames, 
135 i and of ( b ) an agreement to 
sell in favour of the vendee's assig¬ 
nee, Laiyes v* Bennett , [1785] 7 
Ves., 436 (cited) ; Houses. Jackson, 


[1893] 24 Oregon, 89. 1 Ames, 137 ; 
Comstock v. Hitt, [1865] 3.7 111 ., 54 2 > 
1 Ames, 139, Soan assignee of a 
business has been allowed to en¬ 
force by injunction a promise to 
his assignor not to carry on a com¬ 
peting business, Beuroell v. Innes , 
[1857] 24 Beav., 307 ; Diamond 
Match Co, v. Rocker, [1887] 106 
N. Y., 473 ; Francisco v. Smith , 

supra, l Ames, 186. 

* Cf. Hook v. Kilinear, 3 Siv., 
417 n , 3 6 E- R-i 931 . 

a Cf. 1.. C. A., s. 37, ill. («) ; 
a. 40 ill, ( a ). 

6 As to Lhe position of an exe¬ 
cutor in the case of the will of a 
Hindu, see Lalluhhai v. Mankuver- 
bh<ii } [1876] 2 Bom., 388 ; Kkeroda - 
money v. Doorgamoney , [1878] 4 

Cal., 468; Admr . Gent, v . Premlal , 
[1895(22 Cal, 796, P. C. ; Jag- 
mohandas v. Pallonjee , [1896] 22 
Bom , 1 ; Far at v. Bhupendra , 

[1897] 23 Cal, 103 ; and in that 
of a Mahometan, see Kurrutulain 
v. Nuabatud-dowlci , [1905] 33 Cal., 
n6, P.C. Act V of j$8l f as. 4, 90. 
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as a general rule, cannot personally enforce con¬ 
tracts entered into by him on behalf of his prin¬ 
cipal, unless where (1) the contract is for the sale 
or purchase of goods for a merchant resident 
abroad, or (2) the principal is undisclosed, or, (3) 
though disclosed, he cannot be sued. 1 But where 
the principal requires the performance of a contract 
entered into by his agent with a party who neither 
knew nor suspected he was an agent, this party 
will have against the principal the same rights as 
he would have had as against the agent if the 
latter had been the principal. 2 Where credit has 
been given personally to an agent, who has not 
contracted as such, the principal may not get 
specific performance. And where a self-styled 
agent has contracted as such, he is not entitled 
to require the performance of the contract if he 
was in reality acting, not as an agent, but on his 
own account. 3 He can not recover compensation 
for the breach of such a contract, a fortiori he 
can not sue for specific performance. 4 An execu¬ 
tion-creditor of a party to a contract who seeks 
to reach his debtor’s interest and enforce the con¬ 
tract specifically, cannot so enforce the contract 
where his debtor cannot do so, 5 

As a right to sue may arise out of a transfer 


1 I. C. A., s 230. Higgins v. 

Senior, [1841] S M. & W,, 834, 
58 R. R , 884. But if an agent, 
contracting as such, has an inter¬ 
est in the contract, he may sue in 
his own name Subrahmania v, 
Narayanan , [1900] 24 Mad., 130. 
Ch 2 Smith, L. C , 415* 

3 I. C, A,, ss. 231, 232. Marriott, 
J., attempted to explain the differ¬ 
ence between these two sections in 

Premji v. Madhouji , |_l88o] 4 
Bonn , 447, 456, but without 
much success. 

a I. C, A., s. 236. Cf. Bickerton 
v. Burrell, [1816] 5 M, & S„ 383. 


Where the principal is not named 
the English law is probably differ¬ 
ent, Sfhmattz v. Avery, [*851] [6 
Q. B , 655 ; Bowstead, Agency , 
art. 1 28. 

4 S R A., s. 24 (a). The deci¬ 

sion in Fellotves v, Lord Gwydyr, 
[1826-9] r Sim., 63 , 1 R. & M , 83, 
2 Keener, 889, which has been cri¬ 
ticised in England (Pollock, Con , 
W. W., 118 ) and America ( 1 

Ames, 354 n. ), is not law in India. 

5 3 Page, Con., 2480; Costello v. 
Friedman , 7 1 Pac., 935 ( conditions 
precedent not performed' by debt-* 
or ). 
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by succession or otherwise of the contract itself, 
so it may sometimes arise where there is a title 
by succession to an object affected by the con¬ 
tract. 1 * Clauses (e) and (/) of section 23, Speci¬ 
fic Relief Act, refer to such a case. The lan¬ 
guage of these clauses is not happy, for neither 
the expression “ reversioner in possession ” nor 
the expression “reversioner in remainder’' is 
Reversioner, technically accurate. 1 But the meaning is not 
difficult to gather. The case contemplated is that 
of a successor to an estate who originally has 
only a title in expectancy to it. Now a covenant 
may have been entered into in respect of this 
estate with his predecessor-in-title, which cove¬ 
nant may be said to bind the estate in equity, if 
not in law, and to the benefit of which covenant 
the expectant heir claims to be entitled. This 
successor or heir may be either a reversioner or a 
remainderman or even an assignee. 3 In one case 
the succession has already opened out and he has 
entered into possession of the estate; in the 
other case he has not yet come into possession, 
but there is a covenant running with the land 
which is being transferred to his material injury. 
We have already seen how the benefit of such a 
covenant, especially if of a restrictive character, 
may be claimed by the person in possession of, 
or entitled to, the estate concerned for the time 
being. If, however, the plaintiff has not a present 
interest,—there may be an intervening life-estate, 
e.g, t which has not yet determined,—the proper 


1 Collett, 189. estate in land, depending upon a 

• 1 Reversion ’ is properly u the particular prior estate, created at 

residue of an estate left in the the same time, and by the same 

grantor, to commence in possession instrument, and limited to arise im- 

after the determination of some mediately on the determination of 

particular estate granted out by that estate and not in abridgment 

him.” 2 Blackstone, Com. } 175. of it,” 4 Kent, Com ^ 197; Coke, 

3 Stroud, Judl % Diet ., 1753. “ A LitU, 49a. 

‘remainder’ is a remnant of an * Collett, 198; Nelson,S.R.A., 30 $, 
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person to sue for an enforcement of the covenant 
is the owner in possession. But where the breach 
of the covenant amounts to waste or is calculated 
to cause material injury either to the property 
itself or to the title of the party suing as rever¬ 
sioner, even the latter may invoke the aid of a 
court of equity. 1 “ In a case resting simply upon 
covenant,” said Wood, V.C., " if the party seek¬ 
ing specific performance be entitled in possession, 
he has a right to the enjoyment of the property 
mo do et forma according to his covenant; but if 
he be entitled in remainder only, I think he must 
show that he has sustained some material damage 
by reason of the breach to entitle him to relief 
of this nature.” Where, therefore, there was no 
case of anything like waste, but only a possibility 
of the respectability of the neighbourhood being 
in some measure affected, by reason of premises, 
which the tenant had covenanted to use solely as 
a private dwelling-house, being used as a school 
for the education of girls, his Honour declined to 
interfere at the instance of a remainderman. 2 

A special case of assignment is where a pub- Amalgamated 
lie company becomes amalgamated with another comfwny ' 
public company. A contract entered into by the 
former company may be sued upon by the new 
company which has arisen out of the amalgama¬ 
tion. 8 

And we have already seen that the promoters Promoter and 
of a public company, before its incorporation, public com- 
may enter into contracts for the purposes of pa " y ’ 
the company, which if not ultra vires, the com¬ 
pany may adopt after it has been formed/* A 


1 Cf. Garth v. Cotton } [1753] 
Dick, 183. 

* Johnstone v, Mali, [ 1856] 2 
K. & J., 414, 1 Ames, 187. 

1 S. R, A., s. 23 (£), Cf, Stanley 

64 


v, Chester & Berken head Bv. Co ,, 
[1838] 9 Sim , 264 ; Earl of Lind¬ 
sey v. Q . N, By, Co , [1853] 10 
Hare, 664. 

1 Ante, 3 $ 8 . Earl of Shrewsbury y ; 
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promoter, it must be remembered, is not an 
agent of a company which is not yet in existence. * 1 
Consequently an offer to take shares in the pro¬ 
posed company made to a promoter, if accepted 
by him, does not give rise to a contract which 
the cbmpany, when subsequently formed, may 
enforce, unless, after such formation, the offer is 
renewed to the company and accepted by it. 2 
But a contract for the working purposes of the 
contemplated company, which is warranted by the 
terms of its incorporation, may be recognised by 
the company, after it has been established. 3 It then 
may be said in a sense to succeed to the benefit 
of the contract made on its behalf by the promo¬ 
ters, and it may sue to enforce such contract. 4 

Another case of succession to the benefit of a 
contract is where for the better management and 
enjoyment of the estate a tenant for life is em¬ 
powered to enter into contracts regarding the 
same, e. g., to grant a lease which may extend 
beyond his own life-time, and the remainderman, 
after determination of the life-estate, succeeds 
to the title or enters into possession. If, say, 
the lease was made in the due exercise of a power 
vested in the intermediate holder, the remainder¬ 
man is within the scope of the benefit of such 
power, 5 and he may sue to enforce the covenants 
in the lease, though, strictly speaking, he is neither 
the assignee nor the successor in title of the 
lessor. 6 


North Staffordshire Ry. Co [1866] [1856] 2 MacQ ». 39 *- 

t Eq., 593 - * S.R.A , s, 21 (A), CL Bedford 

1 Lydney & WigpOot Iron Co, v. S’ Cambridge Ry, Co . v. Stanley, 
Bird , [1886] 33 Ch U. v 91. [1862J 2 L & H., 74 6 - 

* Imperial Ice Co . v, Muncher- 4 Collett, 197. Cf S.R /K. } s. 23 {d ) 

skaw Wadia , [1889] 13 Bom., 415, u Rogers v. Humphrey , [1835] 

3 Fry, s. 259. Cf. Eastern Counties 4 A & E., 299 ; Shannon v. Brad- 

Ry t Co. v. Hawkis, [1855] $ H L.C , street , [1803] 1 Sch. & T.ef.. 52, 64, 

301, 356; Caledonian & O, J. By. 9 R R-j rj, 

Co. v , Magistrates of Helensburgh > 
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So again where a person takes a benefit under 
a contract, though he is riot a party to it, he may 
in exceptional cases maintain a suit for its specific 
performance. In England the rule seems to be 
well established that no stranger to a contract 
can sue upon it, however great may be his bene¬ 
ficial interest thereunder. 1 In America a con¬ 
trary doctrine has found favour in many juris¬ 
dictions, 2 and upon principle there seems to be 
good ground for affirming the right to sue in 
favour of a third person who is the sole beneficiary 
under a contract. 3 In India the right to sue for 
specific performance of a contract has been re¬ 
cognised by statute in favour of any person 
beneficially entitled thereunder, where the con¬ 
tract is (i) a settlement on marriage or (ii) a 
compromise of doubtful rights between members 
of the same family. 4 In respect of marriage 
settlements it has been much debated in England 
as to who may be regarded within the matrimonial 
consideration, 5 and how far the benefits stipulated 
for them in such settlements may be enforced in 
a court of law by collaterals and volunteers. 6 * 8 
In India we may take it that all persons for whose 


1 Pollock, Con . ( W. W. ), 233 ; 
Fry, s, 197 ; Moss v . Bauibrigge , 
[1854] 18 Beav , 478; Tweddle v. 
Atkinson, [1S61] i Beit. & Srn T 
393 ; Co/year v. Mu Ig rave , [1836J 

2 Keen, 8.1, 98. Where, however, a 
contract is enforced on the applica¬ 
tion of other parties, it will be en¬ 
forced altogether and throughout, 

3 Parsons, Con,, 328 ; Davenport 

■v. Bishopp [r843] 2 V. & C. Ch., 

451,461. 

* Pollock, Con. } (W.W.), 237 

sqq. ; Idarriman, Con,, 212-26. 

8 Pollock, Con. (W.W.), 242. Cf. 
per Cotton, L.J : “ If the contract, al¬ 
though in form it is with A, is 
intended to secure a benefit to B , 
so that B is entitled to say he has 


a beneficial right as cestui que trust 
under that contract, then B would 
in a court of equity, be allowed to 
insist upon and enforce the contract*’* 
Gandy v. Gandy, [1885] 30 Ch. 

57, 66; Weis v. Meyer , [18S6] 
1 S. W, 679, 680. 

4 S R. A ,s. 23 (c). Prolap v. Sarat, 
[ r 9 00 ] 5 C, W,N,, 3 86 ] Avadh Sarju 
Sita Bam, [1904] 1 A Lj,R., 
329. 

& Cf. Mackie v. Herbertson, 
[1884] 9 A. C, 303 ; Price v. 
Jenkins , [1877] 4 Ch. D., 492, 
SCh. D , 619; Green v. Bater~ 
son } [1886] 32 Ch. D.j 95 ; In re 
Cameron & Wells t [1887] 37 Ch. D., 
32 , 

* Cf, 2 Story, Eq., s. 986. 
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benefit provision is made in a settlement on 
marriage may enforce the same by suit, quite 
irrespective of the question whether they are the 
issue of the marriage or their parents, or are 
otherwise within the consideration. 1 The nature 
of a family settlement of doubtful rights, I have 
already to some extent discussed. 2 It is looked 
upon with much favour by a court of equity, 3 
and even in England it has been said, “an agree¬ 
ment entered into to secure the peace of a family, 
though resting on contract, will be supported and 
enforced at the instance of any one of the persons 
who are to take a benefit under the arrangement 
and those claiming under him, though the party 
seeking to enforce it may not have contributed 
any portion of the consideration; the doctrine 
as to volunteers is not applied to such cases.” 4 
And Turner, L.J., repelled the contention that the 
cases extended no further than to arrangements 
for the settlement of doubtful or disputed rights. 
“This, I think/’ said his Lordship, “ is a very 
short-sighted view of the cases as to family 
arrangements. They extend, as I apprehend, 
much further than is contended for on the part 
of the appellant, and apply, as I conceive, not 
merely to cases in which arrangements are made 
between members of a family for the preservation 
of its peace, but to cases in which arrangements 
are made between them for the preservation of 
its property.’’ 5 The court does not inquire into 


1 Cf. Fry, s, 202 ; He D' Angibau % 
[1880] 15 Cb. D., 228, 242; Daven¬ 
port v. Bishopp , [1843] 2 Y. & C., 
Ch M 451, 46°* 

* Ante, 125. 

1 Cf Eoblyn v. Eoblyn, [1889] 
41 Ch.D., Zoo ( resettlement of 
family estates between father and 
son supported, though son had no 
independent advice ) ; Stewart v. 


Stewart, [1839] 6 LI. & 1 \, 911 

( knowledge of agent held sufficient 
to bind principal, a widowed lady ). 

f 2 Spence, 28S. 

5 Williams v, Williams , [l867] 
2 Ch., 294, 304, ( arrangement, evi¬ 
denced by conduct, between a 
widow and two sons, whereby busi¬ 
ness and estate of decedent was 
treated as common property, equally 
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the quantum of consideration, nor relieve against 
a mistake as to the subject-matter of the com¬ 
promise. For there can be no doubt without mistake 
or ignorance, and if there is no doubt, there is 
nothing to compromise. The claim which is 
compromised may not in reality be a doubtful one, 1 
but there must be a bona jide claim made, a claim 
which is honestly believed in, and if honestly and 
with full knowledge of all the material facts, the 
disputing parties agree to settle this claim, the 
agreement shall bind, though the ultimate result 
0! this agreement is to secure greater advantage 
to the one party than the other. 2 But fraud will 
vacate this agreement, as any other, and omission 
to make a full disclosure of all material circum¬ 
stances, including legal opinions obtained, 3 on the 
part of either party, will apparently amount to 
fraud. 4 And where there is a mistake as to a 
matter which furnishes the motive to either party 
to compromise, and the agreement thus proceeds 
upon a supposition of right without a doubt upon 
it, the settlement will not be maintained. 5 Thus 
where the parties proceed upon the footing that 
the claim made by one of them is indisputable 
and determine the amount payable for settlement 
of this supposed valid claim, which afterwards is 
found to have been baseless, the agreement will 


belonging to the sons, with the con¬ 
currence of the widow, who did not 
claim dower or upheld and en¬ 
forced ) ; Krishnendra v. Dtvendra, 
[itjoS] \2 C.W.N., 793, 

1 U* parte Banner , fl88lj 17 
Ch. D , 480 ; Cities v, New Zealand 
etc. Co., [1886] 32 Ch, D., 266. 

* Gibbons v. Count , [1799] 4 Yes., 
840, 849 ; Ram Nirunjun v. Prayag , 
[1881] 8 Cal., 138 ; Rameshwar v. 
Lacfimi, [1903] 31 Cal., ill ; Bir- 
hhadra v, Kalpataru, [1905] 1 C. 
L. ]., 388. 


3 Harvey v. Cooke , [1827] 4 Russ., 
34 ' 58 . 

* Gordon v. Gordon , [18x9^3 Sw , 
400 ( compromise between two bro¬ 
thers, upon doubt as to legitimacy of 
the elder, set aside after 19 years, on 
its being shown that at the time the 
younger brother had information, 
which he did not disclose, of a pri¬ 
vate ceremony of marriage between 
their parents which legitimised the 
eider brother ). 

5 Stock fey v. Siochley* [1812 j I V, 
&B., 23, 3i. 
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be rescinded ; for what is compromised is not the 
liability, but something collateral to it, the liabi¬ 
lity is all along assumed, and the arrangement is 
limited to matters flowing out of what is taken 
to be undoubted, 1 There must be a “ compro¬ 
mise of doubtful rights ” in the words of the 
statute. 2 

fn view of the language employed in clause (c). 
section 23, however, it may be doubted if, upon 
a compromise between persons who are not 
members of the same family, a stranger to the 
agreement, though beneficially entitled there¬ 
under, may sue in respect thereof, But it is ap¬ 
prehended that there is nothing to prevent a 
cestui que trust suing to enforce a contract en¬ 
tered into by his trustee with a third person. 3 And 
where by reason of a contract between two 
parties, a third person, being the beneficiary 
thereunder, has so acted as to bring about a 
change in the condition of his life, he may be 
permitted to sue for enforcement of the con¬ 
tract. 4 Such a case was presented in Hill v. 
Go mine? where a rich man had contracted with a 
poor man to bring up the latter’s son as a gentle¬ 
man and leave him some property, if he came to 
live with him, which he did, and there was part 
performance on the part of the contractor. Here 
the court considered the terms of the contract, 


1 Lawton v, Campion, [1854] *8 
Beav,, 87. 
a S. R- A., s. 23(c) 

8 Cf. Touche v. Metropolitan Ry. 
Warehousing Co,, [1871] 6Ch.,67i ; 
Bagot Pneumatic Tyre Co v. Clip¬ 
per Pneumatic Tyre Co. [1901] I 
Ch„ 196, atfd. [1902] 1 Ch,, 146; 
Miller v. Whittier , [1850] 32 Me., 
203. As to a henamidar s right of 
suit, see Nandkhhore v. Ahmad , 
[1895] t8 All., 69; Yad Ram v. 
Umraoy [1899] 21 All., 380 ; contra, 


Ravji v. Mahadev, [1897] 22 Bom., 
672; Mohendra v. Kali^ [1902] 30 
Cal., 263, 5. «. Mohendrav. Sauna, 
7 C. W, N., 229 ; Kuthaperurnal v. 
Secy, of State, [1906] 30 Mad., 
243, 

1 Cf. Surendro v. Doorgasconr 
dery^ [1892] 19 Cal,, 513, 536, 

P. C ■ 

i [1839] t Beav,, 540, affd. 5 
My. & Or., 230. Cf- Lyons v. Blen- 
kin, [1821] Jac., 243 ; Coles v. Til- 
kington, [1875] tg 174. 
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the conduct of the promisor, and also the wrong 
which the boy would sustain, if the contract were 
carried out in part and not in whole, and allowed 
the claim of the adopted child. So in New 
jersey a little hoy went to live with his uncle, 
under an agreement between the former’s father 
and the uncle, that the latter should adopt the 
child as his own. The child lived with his uncle 
twenty-five years and had no share of his father’s 
estate, by reason of the expectations founded on 
this agreement. The court held that the boy 
might maintain a suit to enforce a fulfilment of 
the agreement on the part of the uncle.’ 

It. must be here observed that a person cannot 
be the plaintiff in a suit for specific performance 
of a contract who could not or should not recover 
compensation for its breach. 1 2 For damages form 
the universal remedy in cases of a breach of con¬ 
tract, and it is only in special cases, as we have 
seen, that with the object of doing more complete 
justice, the court decrees specific performance. 
And “there are very few cases,” remarked Lord 
Hardwicke, “ in which a court of equity can 
decree a performance of a covenant or agreement 
upon which there can be no action at law, ac¬ 
cording to the words of the articles, and the 
events which have happened.” 3 Cases in which 
specific performance is decreed with compensa¬ 
tion to the plaintiff probably mark the most im¬ 
portant exception, 4 but even here the modern 
tendency seems to be to hold people to the actual 
bargains they have made. 5 

Another personal ground which will disqualify 


1 Van Dyne v, Vreeland 1 it N. 

J. Eq., 370 ; Anderson v. Anderson , 

fi 9 o 7 ] 9 L, R. A. (N.S.), 229. 

Waterman, 78. 

’ S. R. A., 3 , 24 (a). 


* Whitmel v. Farrel , [ 1 749,1 I 
Ves. Sr., 256, 256. 

4 Cf, Fry, p. 21, Ante, 216. 

5 Re Arnold , [18S6] T4 Ch. P M 
379 , 284 ; 2 Dart, V, & Z 5 ., 1070-1* 
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Defendants : 
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the plaintiff is that he has become incapable of 
performing any essential term of the contract that 
on his part remains to be performed. 1 This in¬ 
capacity may be physical or mental or even legal. 
Some contracts, eg., those for personal service, 
are conditional on the continuance of the ability, 
mental or corporeal, to perform them, 2 and speci¬ 
fic relief will be rendered unavailable by, say, 
supervening lunacy or illness. An incapacity in 
law may be due to bankruptcy. 3 Conviction of 
felony, 4 and destruction of title-deeds in the case 
of a vendor 5 have been also held in.England to 
create personal incapacity. But marriage creates 
no disability in India, and even an English wo¬ 
man here may do any act in respect of her pro¬ 
perty after marriage which she could have done 
before coverture. 6 

Lastly a plaintiff, who has already chosen his 
remedy and obtained satisfaction for the alleged 
breach of contract, cannot maintain a second 
action for its specific performance. 7 As we 
shall presently see, it is open to a party to ask 
for damages or specific relief in the alternative 
in the same action, 8 and a second suit will be 
barred by the rule of res judicata? 

The persons who may be impleaded as defen¬ 
dants to a suit for specific performance of a 
contract are mentioned in section 27, Specific 
Relief Act. 10 First, either party to the contract 


‘SR a . s 24 ( h ). 

3 Per Bramwell, B., Hull v„ 
Wright, [1858I ELB&E., 746, 778. 

* S EL A., s, 24, ill. 1 to cl. (/?). 
Of. Frv, 952 ; Buckland v. Hall , 
[1803J 8 Ves., 92. 

‘ Willingham v. Joyce , [I 79 °] 
3 Ves., 168, 8 R. R., 372 n.) Fry, 
s 9$$. 

s ' Bryant v. Busk , [ 1827] 4 Russ , 

1 ; Fry, s. 956. But secondary 
evidence would apparently be ad¬ 


missible, Cf. Ind. Ev, Act, s. 65 ; 
Moulton v. Edmonds , [1859] I De 
G. F. & J„ 246. 

" Ind, Sue. Act, s. Act MI 
of 1874; 1 Stokes, A.-l. Codes , 931, 

7 S. R, A., s, 24(c). Fry, s. 118, 
P 49 . 

• S.R.A , s. 19, 

9 C.P.C., s. 13, Act V of 1908, s. 11, 

10 ‘May’ in this section does not 
mean ‘must/ Abdul Majid v. Bold a 
Nath , [1902) 6 G.W.N,, 314. 
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may figure as the defendant, 1 Next, any other Legal re¬ 
person claiming under him by a title arising sub- P rSB(mtat,ve - 
sequently to the contract, except a transferee for 
value who has paid his money in good faith and 
without notice of the original contract. 3 This 
person so claiming under a party to the contract 
may be either his heir and legal representative or 
a subsequent transferee. E.g., there may be a 
contract for sale of certain immoveable property 
by a certain date. If the vendor dies without 
performance before the specified date, the vendee 
may by suit compel his heir to convey the estate. 3 


1 S.R.A., s. 27 (<?). A suit against 
a minor under the guardianship of 
the person who made the contract 
for him has been permitted where 
the purpose of the contract appeared 
to be necessary or beneficial Khair- 
nnissa Bild v, Lake Nath Pal, 
[1899] '27 Cal,, 276 ; Krvhnasatni 
v. Bundarappayyar , [1894I 18 Mad,, 
415 ; Jetmsetji v, Kashinnth , [1901] 
26 Bom , 326, Otherwise where 
this purpose was not shown, Jugul 
KUJt or i v A nun da Lai , [1895] 

22 Cal., 54$ ; Chhiter v. pagan nath, 
[1906] 29 ALL, 2t 3 The decision 
in Mokofi Bibee v. Dhurmodas 
Ghose , [1903I 30 Cal, 539* P. C., 
does not affect these cases, for the 
contract where made by a guardian 
may be treated as the act of the 
guardian, Cf, Abdul Rahman v, 
Sukhdayal Singh s [1905] 2 A,f,.J R, 
507 ; Mir Bay war]an v. Fakharuddin , 
[1906] 34 Cal., 163. Guard V, 
Bradley , 7 Indiana, 6o, is the con¬ 
verse case, where air infant was 
allowed to maintain a hill for specific 
performance, the party contracting 
in his behalf having been compe¬ 
tent, and the contract having been 
made on full consideration which 
was paid. As to contracts for 
sale by Hindu father in a 
Mitakshara family who has 
minor sons, see Jamtelji v. Kashi- 
nath , [1901] 26 Bom., 326 ; Naihaji 
v. Sitaram i [1902] 4 Bom, L, R., 

65 


587 : Baikuntha v. Shildas^ [1905] 
2 C.L J.,321. Cf- Ramaraja v, Rama- 
lingam , [1902] 26 Mad,, 74 > 

* S.R.A., s. 27 (/ 5 ). The inten¬ 
tion of this clause, said M. Aiyar. J., 
is “to adopt the equitable doctrine 
of notice in suits for specific per¬ 
formance to protect bona fide pur¬ 
chasers for value, and to treat 
at the same time purchasers with 
notice as persons purchasing sub¬ 
ject to the . vendor’s pre-existing 
contractual obligation, or with 
notice of a trust in favour of the 
party entitled to specific tier for¬ 
ma nee/' Kantian v. Kris hit an , 
[1889] T3 Mad , 324, 329. The 
maxim in point is ‘equity looks upon 
that as done, which ought to have 
been done. 1 Relief will be denied 
against a bona fide purchaser, Lt 
Fleur v. Chace, r7 1 Mass., 59. 

3 S.R.A., s. 27, ill. 1 of cl, (A), 
Morse v Faulkner, [ 1 792I 1 Anst , 
II, 14 Distinguish Rashmoni v. 
Surja Kant a, [1905] 3 2 Cat., 832. 
” An agreement for the sale of 
lands is a personal contract ; it 
does not attach to the lands sold, 
nor divest the vendor of his estate. 
The legal title still remains in him, 
and he can convey to a bona fide 
purchaser, without notice, a title 
to the premises, freed from the 
equity of the vendee/’ FilUy v. 
Hopkins , 93 Am, Dec., 337, 2 Scott, 
462. 
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If, on the other hand, the vendor sells avyay the 
estate to a third person, the vendee cahnot get 
specific relief against the former, he has no longer 
the estate to convey. 1 But if the subsequent 
transferee has given no consideration and is a 
mere volunteer he has no equity against the first 
promisee. So also if he has either actual or 
constructive notice of the prior contract, his con¬ 
science is affected by the notice, and he is com¬ 
pellable in equity to execute the necessary con¬ 
veyance in favour of the original vendee. 2 If the 
transferee, said Lord Rosslyn, “is purchaser with 
notice, he is liable in the same equity, stands in 
his place, and is hound to do that which the 
person he represents would be bound to do by 
the decree.” 3 

As against notice even registration of the 
subsequent deed of conveyance will not avail, 4 nor 
actual possession obtained under it. 5 Registration 
has sometimes been said to be notice, 6 but mere 
registration of an ikrarnamah has been held not to 
be sufficient notice of a contract within the mean¬ 
ing of section 27. 7 Where the subsequent trans¬ 
feree has taken with notice, both he and his trans¬ 
feror, the original contractor, may be impleaded as 


1 Ante, 457-8. 

0 S.R.A., s. 27, ill. 2 of cl. 
(actual notice ); ibid, ill. 3 ( con¬ 
structive notice from fact of posses¬ 
sion ). Cf Jacksons ca$e\ 1609] Lane, 
6o, 1 Ames, 143 (lease ) .Holmes v, 
Powelly [1856] 8 DeG. M. & CL, 
572, shows that for purpose of notice 
possession need not be unceasingly 
and actively asserted. 

3 Taylor v Slibbert , [1794] 2 
Ves., 437. Cf. Jennings v, Moore , 
[3708! 2 Vern., 609 ; Lightfoot v. 
Heron , [1839] 3 Y, & C., Ex., 
586 ( sale ). 

4 Namasivayam v. Nellayappa , 

[1894] 18 Mad,, 43 , Hurnandun 


v, Jawad Ali , [1899} 37 Cal., 468. 
Cf. Agra Bank v. Harry [A874] 
7 H. L., 135. 

4 Ckunder Kant v. Krishna 
Sunder, (1884] 30 Cal, 710, 

6 Janki Prasad v. Ktshun Dat , 
[1894] 16 Ali, 478, F B., Dina v. 
Nathu, [i902]26Born., 538 ; contra, 
Shan Mann v. Madras Budding 
Co., [1891) 25 Mad., 26S ; Inder- 
daman v. Gobwd ) [1896] 23 CaL, 
790. See also Jlonindra v. Troy- 
luckho [1898] 2 C. W. N., 750. 2 
Wh. & X., 193. 

7 Preonath v. Aihutosh , [1899] 
27 Cat., 358 ; Inderdawan v, 
Gotind Loll, supr*. 
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defendants to an action for specific performance 
by the original contracteed T be subsequent 
transferee is liable and bound also, it appears, 
where lie has acquired only what is called an 
equitable title and has no better equity than the 

prior vendee.* ■ . 

The principle of notice is applicable to all 
contracts binding the land in equity. 3 Restric¬ 
tive covenants, as we have seen, may be enforced 
against successors-in-title and assigns, who 
cannot plead want of notice, and under-lessees 
may find themselves as much bound as the head 
lessee. 4 So also licensees 5 and even mere squat¬ 
ters who have not acquired a prescriptive title. 

So we have seen that in contracts for consi¬ 
deration to bequeath property, the intended le¬ 
gatee, upon the promisor's death intestate, may 
enforce specific performance of the contract 
against the administrator of the estate of the 
deceased, 7 and this post mortem remedy, it has 
been said, the court will not allow to be defeated 
by any device inconsistent with the agreement. 8 

Similarly the committee of a lunatic is his 
legal representative, and where he contracted, say, 

1 Cf. Gumani v. Ram Char an, 

L1S78] 1 All,, 555 * Anshutts 
AbbeaC 34 Pa. St., 375 - /Hie sub¬ 
sequent transferee having died, 
his heirs were impleaded in Jack- 
son v. McCoy, 56 Miss., 78, Potter 
v. Sanders , [1846] 6 Hare, 1. Cf. 

Lovejoy v. Rotter, [1886] 60 Mich , 

100 ( original conhactor 

need not be impleaded ) ; Bates v. 

Swiger, [1905] 31 S. E., 874* $ 77 , 

( form of decree ). 

a FUnn v. Fountain p [1889] 58 
L. J. Ch., 389 A person having a 
prior title, who gets in the sub¬ 
sequent estate affected by the con- 
tract with, notice of the same, is in 
no better position. Mum/ord v. 

Sto/iwasser, [1874] 18 Eq., 5$6 ; 

Hunt v. Luck, [1901 ] 1 Ch., 45, alfd. 


[1902] 1 Ch,, 428 ; Pry, s, 243. 

1 Fur nival v. Crew, L 1 744 j 3 

Atk„ 83, 87. 

4 Hall v. Ewin [1887] 37 Ch. 
D., 74 ; John Brothers A. B. to, v« 
Holmes , [,1900] 1 l8S * Ante > 

483 sqq. 

* Mtxnder v Fakke, ) 2 

Ch. IX. 554 - 556. 

a Re Nishct & Potts ’ contract , 
[1906] 1 Ch , 386. 

• Ante, 107 ; S.R.A , s. 2 j y 1 . 4 
of cl, (b) j Goilmere v. Baltison , 
[1682] 1 Vem., 48, 2 Scott, 483. 
Cf. Cassey v. Fitlon , |_if> 79 j 2 Hai- 
grave, 296, 1 Ames, [4 5- Durour 
v. Ferrara , [1769] 2 Hargr., 304 
( agreement to make mutual wills). 

8 Per Lewis, J., Colby v. Colby , 
81 Hun, 
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to sell land during sanity, but before the comple¬ 
tion of the contract became insane, a suit for the 
specific performance of the contract, might be 
maintained against the committee. 1 2 So specific 
performance has been enforced against the as¬ 
signee in bankruptcy of a vendor, but not of a 
vendee. 3 

In some cases a person may be liable to be 
impleaded as a defendant, though he is not a 
successor-in-title of the defaulting promisor. 
Suppose a tenancy for life and a remainder are 
created by a settlement, and a power of sale is 
conferred thereby upon the tenant-for-life. If the 
tenant-for-life exercises the power and sells the 
property, there will be nothing left for the remain¬ 
derman to take subsequently. So the title of the 
remainderman is liable to be displaced by an act 
infra vires of the tenant-for-life. 3 A similar case 
is that of two or more joint tenants with power in 
each to alien his undivided share in his life-time. 4 
If one of the joint tenants does so alienate his 
share, it passes to the purchaser ; otherwise, upon 
his death, it devolves upon the survivors. 5 In 
both of these cases if there is a transfer which is 
legal and valid, since the transferor is competent 
to displace the title, in respect of the property 
transferred, of persons who, in the absence of 
such transfer, will succeed to such property, the 
transferee, though apprised of the rights of these 
persons, takes a good title, and, in the event of 
the death of the actual transferor, may sue these 
other persons for specific performance of the con- 


1 S.R. A., s. 27, ill. 5 of cl. (<$), 

2 Pearce v , B as table's Trustee , 

[1901] 2'Cb,, 122, Williams, Bank¬ 
ruptcy, 199, sqq. 

1 S.R A,, s. 27, ill. 1 to cl. (r). 
Cf. Shannon v. Bradsireet , [1803 ] 

r Sch. & Lef, §2 j Ingle v. Jenkins, 


[1900] 2 Ch., 368. 

1 Many a Hindu joint family in 
the Bombay and the Madras Pre¬ 
sidencies will answer this descrip¬ 
tion. 

0 S.R.A., s. 27, ill, 2 to cl, (6). 
Sugden, I . & IK, 205. 
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tract which they never made. 1 Strictly speaking, 
the transferee does not enforce the specific per¬ 
formance of a contract, but asserts a title under 
it against another whose title has been displaced 
by this contract. 2 Apparently where execution 
in specie could not be asked for against the actual 
promisor, the relief is not available against any 
third party. 3 

We have already seen that by the amalgama¬ 
tion of two public companies, the liability under 
the contracts of the existing companies may be 
transferred to the new body which arises out of 
their fusion. 4 In such a case the new ( amalga¬ 
mated ) company should be impleaded as the 
defendant to a suit for specific performance of 
those contracts. 5 

So again where the promoters of a public 
company have, before its incorporation, entered 
into a contract, if the company, after establish¬ 
ment, has ratified and adopted the contract, and 
it is one which is warranted by the terms of the 
incorporation, the company may be made defen¬ 
dant to a suit to enforce the contract in specie . 6 

It may also be worth noting, in view of sec¬ 
tions 42 and the following, Indian Contract Act, 
that in this country the liability under a joint 
contract is ordinarily joint and several. 7 Conse¬ 
quently if one of several persons, who have made 
a joint promise, dies, the legal liability does not 


1 It deserves to be noted here 
that d. (c), s, 27, S, R. A., as it 
stands, is unintelligible : "Any 
person claiming under a title which, 
though prior to the contract and 
known to the plaintiff, might have 
been displaced by the defendant" 
But the promisor, as the illustra¬ 
tions show, is dead and the defen¬ 
dant is the person whose tide has 
been displaced. The word ‘defen¬ 
dant’ seems to have been used by 


oversight for ‘contractor. 1 

* Cf, Collett, 233. 

3 Cf. Morgan v. Mil man, [1852] 
10 Hare, 279. 

* Fry, s. 239, p. 98. 

4 S.RA., s. 27 (d). 

0 Ibid, (e). Cf. Fry, s. 249, p. 

103, 

7 Motilal v. Ghellahhai , [1892] 
17 Bom., 6, 11. See Pollock, 

184 
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devolve upon the survivors, but the heir or heirs 
of the deceased are liable to be sued along with 
them. 1 It is the option of the promisee whether 
he will sue all of the joint promisors or some, the 
release of one does not discharge the others, 2 
and even if a decree has been obtained against 
one, in the event of the judgment remaining un¬ 
satisfied, a fresh suit against the others will not 
be barred. 3 Some of several joint contractors, 
however, cannot enforce specific performance of 
the contract, if the others refuse. 4 

But in none of the above cases should the 
general rule be lost sight of that there can be no 
performance of a contract by deputy or re¬ 
presentative where personal considerations enter 
into it. 

“ Ordinarily a person not being a party to the 
contract ought not to be brought before the court. 
But it is otherwise where possession.is sought by 
the bill, and the person in possession will be 
affected by the decree.” 5 Where, therefore, speci¬ 
fic performance is sought of an agreement for the 
sale of land, persons who were not parties to it, 
but who have been vested with certain rights 
subsequent to the making of the contract, or who 
are exercising some rights over the land liable 
to be disturbed upon the claim being decreed, 
are proper parties, in a suit to adjudicate the 
rights of the parties thereto. 0 So where a stranger 
has mixed himself up with a contract by setting 
up a claim to some benefit resulting from it, eg ., 
by claiming to be interested in the purchase- 


1 i. c. A , s. 42. 

3 [bid, s. 44. 

s Muhammad Askar i v. Rad ha 
Ram , [1900] 22 All., 307 (where 
the authorities are collected and 
reviewed ), 

4 Safiur Rahman v. MaharaMu** 


ness a, [1897] 24 Cal., 832. 

Per Stuart, V. C., Bishop of 
Winchester v. MUCH ants Ry, Co 
[1867] 5 Fq., 17 , 21. 

a Curran v, Iiolvoke Water- 
Power 0 -,(i 874 ] 116 Mass., 90. 
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money under an arrangement antecedent to the 
contract, he may be impleaded as a defendant to 
a suit to enforce the contract. 1 And in a suit 
for specific performance by the purchaser from 
a voluntary settlor, the trustee of the settle¬ 
ment, and the persons beneficially interested un¬ 
der it may all be made defendants. 3 Under sec¬ 
tion 32, Civil Procedure Code, large powers are 
conferred upon a court to bring upon the record 
all persons who appear to be so interested in a 
cause as to render their presence desirable at the 
trial thereof. 3 But a person against whom no 
relief is claimed, e.g ., one of the heirs of a de¬ 
ceased vendor, who has conveyed to the plaintiff 
his interests in the land contracted to be sold, 
need not be arrayed as a defendant to the 
vendee’s suit for specific performance against the 
legal representatives. 4 

A contract to sell made by a benamidar may 
not bind the beneficial owner. E.g., where a 
b&tiami sale is effected to defraud creditors, but no 
creditor is actually defrauded thereby, the trans¬ 
feree benamidar, under section 84, Trusts Act, 
holds the property for the benefit of the trans¬ 
feror. 5 The latter, therefore, may resist a suit 
for the specific performance of a contract for 
sale made by the benamidar , 6 and as the bene¬ 
ficial interest is vested in him, he should be im¬ 
pleaded as defendant. Where, on the other hand, 
the defendant has treated with a third person, 
who was acting benami for the plaintiff, with 
whom the defendant had previously refused to 


' West Midland Ry. Co. r, 
Mixon, [1863] 1 H, & M,, 176; 
Fry, 3. 208, p. 83. 

* WiiUts v. Busby, [1842] 5 
Beav., 193* 

* Act V of 1908, Sch. I, Or, I, 
r, 8 (2), 10 (2). 


536 . 


Barnard v. Macy, 11 Indiana, 


h Betherpermal v. Muniandy , 

^1908] 7 C. L. J M 528, 35 Cal. 551, 


* Munis ami v. Subbar ay ar, [1907] 
31 Mad,, 97. 
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deal, this fact may make the court pause in a 
suit for specific performance of the agreement. 1 

Having disposed of the array of parlies I now 
come to the pleadings. These I will divide into 
(i) the allegations in the plaint, and (ii) the prayer 
for relief, (i) The facts that give rise to the 
cause of action must be briefly yet clearly stated. 
The material terms of the contract sought to be 
enforced should be alleged, 2 and where it con¬ 
cerns land, the land must be described with suffi¬ 
cient accuracy to enable the court to ascertain 
the property and define it in its decree. 3 But 
the plaint should not be prolix or argumentative. 4 
“A court of equity, when examining a bill of 
complaint to find a grievance, which will justify 
its interposition,” said an American judge, “looks 
to the substantive facts averred in it, not to the 
adjectives or adverbs which may be added to 
qualify them.” 5 Where the contract sued upon 
is bilateral or was dependent upon the perfor¬ 
mance of a condition precedent, it should be 
stated that the condition has been satisfied or 
that the plaintiff has performed his part of 
the contract or offered to perform the same, 6 and 
the plaintiff should also express his willingness 
and readiness to perform such acts as remain to 
be performed by him. 7 Unless the contract so 


1 Bonnett v . Sadler , [1808] 14 
Ves , 526, 528. Cf. Phillips v, Duke 
of Bucks , [1683] 1 Vem., 227. Dis¬ 
tinguish Standard Steel Car Co, 
v. St arum, [1903] $6 All,, 9 $ 4 - 

* Waterman, a. 93, p. 121. Act 
V of 1908, sch I, Or. 7 

* Waterman, s. 94, pp. 122-3, Cf. 
Act V of 1908, sch. I, Or. 7, r 3. 
Cf. form of plaint, C.P.C,, sch, iv, 
no 112 ; Act V of 1908, App. A, 
(3), no. 48. 

* C. P. C. as. 50, 53, 

3 Magniac v. Thomson , 2 Wall. 

Jr„ 254 (Grier, J.) ; LumUy v. 


Wabash Ry, Co. [1898] 71 Fed, R., 
21, 3 Keener, 422, 

6 J. C A., s. 37. 

7 Ibid, s. 51. Cf. Hctri Raghunalh 

v. Krishnaji An ant, [1894] 19 

Rom., 546. But see, as to the 
modern English practice, R.S.C , 
order XIX, rule XIV ; 2 Smith, 
L.C., 16 ; and there is really no 
rule of procedure in India which 
makes a different practice obli¬ 
gatory. But cf. form of plaint., 
C. P. C., sch. iv, no. in ; Act V 
of T9o8,App A, (3), no. 47. 
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requires expressly or by necessary implication, 
the making of a demand for performance is not 
essential to the right of the promisee to enforce 
performance. A request made by action is suffi¬ 
cient, and the plaintiff will be entitled to relief if 
he offers to perform his promise in the plaint and 
is able to perform it at the time of the decree. 1 
When damages are claimed, the particular injury 
must be alleged, and it is not enough to say that 
the plaintiff has sustained damage. 2 Generally 
speaking, pleadings are* not strictly construed in 
India, 3 "and with the object of administering com¬ 
plete justice our courts seldom entertain technical 
objections based upon the inartistic drafting of a 
plaint. Where there are different sets of defen¬ 
dants impleaded, the reason of their being so 
arrayed and the cause of action against each 
should be separately indicated. 

(ii) The plaintiff may pray for judgment direct- Relief- 
ing the execution of the contract in specie . He 
may also ask for compensation for the breach 
of the contract, and this either in addition to, 
or in substitution for, specific performance. 4 The 
peculiar province of a Court of Chancery has been 
said to be to adapt its remedies to the circum¬ 
stances of each case as developed by the trial. 5 
But in jurisdictions where law is strictly differ¬ 
entiated from equity, parties may have to be 
bandied about from one court to another, as 
neither has power to make a decree to the whole 
extent which the case requires. 6 To remedy this 


1 Bruce v. Tilson , [1862] 2$ N.Y., 
194, I Ames, 317. Cf. Coffin v. 
Cooper , [1807] 14 Ves., 205 ; Beau¬ 
mont v, Dukesy 11821] Jac., 422. 
4 Pomeroy, Eq t ■ s. 1407. 

* Ch innock v. Marchioness of Ely< 
[1864] 2 H. & M., 220. 

3 Nawab Ncttiin v. Amrao Be - 


[1873] 21 W. R., C. R., 59i 

Bahnakund v, Dalu , [190IJ 21 

A, W.N., 157- 
1 S R.A., s. 19- 

5 Milkman v. Qrdway , 106 Mas?., 
23a ( Wells, J.). 2 Keener, 1217 71 * 
s Ferguson v. Wilson, [1866] 2 
Ch, 77 - 
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unhappy state of things in England the statute 
known as Lord Cairns’ Act, 1 was introduced, 
and the Court of Chancery was enabled to do 
complete justice. 2 The court, having acquired 
jurisdiction, would retain it in order to satisfy all 
the just requirements of the case between the 
parties in respect of the subject-matter, and it 
would give damages, either in addition to, or in 
substitution for, specific performance. 3 But the 
operation of the Act was held not to transfer the 
jurisdiction of a court of law to a court of equity 
where the contract or circumstances were such 
as not to attract the equitable jurisdiction of 
specific performance. 4 In India we do not labour 
under the misfortune of dual courts, and law and 
equity happily sit together in the same temple 
of justice. The same court, therefore, has 
jurisdiction, when it holds, in the exercise of a 
judicial discretion, that the contract is not such 
as can be or should be specifically enforced, to 
make a decree for pecuniary damages in favour 
of the plaintiff by way of compensation for the 
breach of the contract. The contract may be one 
to sell a hundred maunds of rice 5 or to furnish a 
drawing-room handsomely, 6 or to enter into a 
partnership for an indefinite period, 7 or to work a 
railway for 21 years. 8 These are not cases, as 
we have seen, where the court grants specific 
relief. But that is no reason why, if the court 


1 [18581 21 & 22 Viet, c, 27. 
The jurisdiction conferred by it 
has not been affected by its repeal 
by 46 & 47 Y'ict. c., 49, see Sayers 
v, Collyer, [1884’ 28 Ch. I),, 103 

* Ferguson v. Wilson , supra. 

* Soames v. Edge, [i860] Johns, 
669 Waterman, &. 514. 

1 Ferguson v. Wilson , supra; 
Howe v. Hunt, [1862I 31 Beav., 
420 ; Lewes v. Earl of Bkaflesbmy, 
[1866] 2 Eq,, 270 ; Proctor v. 


Bayky , [1889] 42 Ch. D , 390. The 
Judicature Act, 1873, now enables 
an English coint to give damages 
even where there is no case for 
specific performance, Fry, ss. 1305- 
6 , 

* S.R.A,, s. 19, ill. of para 2; s 

2 I (« )■ 

0 Ibid. a. 21 [b), ill. 11 ; ibid, 
<*>• 

7 Ibid, (cl) 

* Ibid, (g) 
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finds that a valid contract has been broken 
without excuse, it should not award to the pro¬ 
misee such compensation in money as it deems 
just. 1 The fact that the plaintiff has opened his 
mouth too wide, and asked for specific relief 
instead, will not preclude him from getting any 
lesser relief that in law and justice he may be 
entitled to. And it should be here distinctly under¬ 
stood that the plaintiff is not obliged in a suit for 
specific performance to pray specifically for dam¬ 
ages, whether in addition or in substitution. He 
has a choice of remedies open to him to apply 
for. But the court has always a discretionary 
power to award damages in a suit for specific per¬ 
formance, and it should exercise that discretion 
when of opinion that damages should be given. 2 

So again the court may decide that though it 
has jurisdiction to enforce the specific perform¬ 
ance of a contract, yet the justice of the case 
will be better met by awarding damages instead. 3 
This happened in a case where a railway com¬ 
pany had contracted to “ erect, set up and con¬ 
struct a station ” on land which they purchased 
from a landowner, but did not build one. The 
description of the station was not so complete as 
to enable the court to enforce specific execution. 
It therefore ordered that the damage sustained by 
the landowner by reason of the company’s breach 
of the contract should be ascertained and the 
amount paid by the company to him. 4 

So, again, a plaintiff at the time that he insti¬ 
tutes his suit may be entitled to specific relief, but 
by the time that the suit comes up for trial the 

1 S.R.A , s. 19, ill of para 2, Bom., 786. Cf. Act V of 1908. Sch. I 
Fatcek v. 3 lokender t [1876] 1 Cal., Or 7, r. 7 
38 5 - 9 Fry, 5, 1310, p 560, 

/ CalHanji Harjivan v, Narsi 4 Wilson v Northampton & B 
Tncum , [ 1895119 Ham., 764, 77 ° i 7 Ry Co. } 1 1874] 9 Ch , 270. 
Kalhandas v, Tulsidas , [1899123 
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defendant may have performed the contract. In 
such a case the court may, if it finds that injury has 
been caused to the plaintiff by reason of the de¬ 
fendant having wrongfully delayed performance, 
make a decree for such damages as it deems pro¬ 
per.’ 

Or the circumstances of the case may be 
such that, by reason of the wrongful default on 
the part of the defendant, the court may think 
that a decree for specific performance, belated as 
it must always be, will not afford adequate satis¬ 
faction to the plaintiff . 2 Eg., there may be a 
contract for lease of property, which, the lessor 
knows, the lessee wants for carrying on a business 
there. But the lessor makes wilful default, with 
the-result that the business cannot be commenced 
for fifteen weeks. The court, upon the lessee’s 
suit, will decree specific performance and may 
award damages for the plaintiff’s loss of profits 
during the fifteen weeks . 3 Similarly if a contract 
for sale of immoveable property is delayed in 
consequence of the vendor's default, he not having 
cared, or troubled, or taken reasonable pains to 
perform his contract, the vendee may by suit ob¬ 
tain specific performance and, in addition thereto, 
damages for the delay . 4 

There may, again, be cases where the court 
thinks that the ends of justice will be best 
served by not. enforcing the whole of a contract 
in specie , but giving damages in respect of a 
portion of it. Eg., an intending lessee may 
contract to pull down an old house and build 
a new one in its place to be let to him. If he 


1 Cory v. Thames Ironworks & 
Shipbuilding Co,, [1863] it YV,R 
( Eng,). 589 ; 8 L.T , 237. 

* Cf. Benlham, Theory leg., 290. 

* Jaques v. Millar [1877] 6 Ch. 
D., 153 ; Royal Bristol Building 


Society v Bomash , [1887] 35 Ch. 
D, 390. 

1 Jones v. Gardiner , [T902J 1 

Ch 19$ Cf. S R.A„ s 19, ill. 
of para. 3. 
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makes default in rebuilding, the lessor may 
have damages tor such default, and specific per¬ 
formance of the contract to accept the lease . 1 2 
So where there was a contract to give a lease of 
a hotel and to make there certain repairs, specific 
performance was decreed of the contract to give 
the lease, and an inquiry was directed as to the 
damages in respect to repairs . 3 * So in a somewhat 
similar contract for the lease of certain farm build¬ 
ings, the court directed the lease to be granted 
to the lessee and also the price of materials 
furnished for repairs to be paid to him . 3 And it is 
the constant course of the court, in the case of 
vendor and purchaser, where a sufficient case is 
made for the purpose, to make an inquiry as to 
the deterioration of the estate, and in so doing, 
the court is, in truth, giving damages to the pur¬ 
chaser for the loss sustained by the contract not 
having been literally performed.■* 

We thus see that the court’s jurisdiction in 
damages is ( in Sir E. Fry’s words) “ an apt and 
flexible instrument for doing exact justice under 
the diverse and complicated circumstances of 
many of the cases upon which the court has 
from time to time to adjudicate ," 5 and it effec¬ 
tually checks multiplicity of legal proceedings. 
Indian courts accordingly have not been slow to 
exercise this jurisdiction, and they have per¬ 
mitted a lessee, entitled to possession under the 
terms of his lease, to sue, in the alternative, for 
possession by way of specific relief or the reco¬ 
very of his money , 6 or the return of the premium 


1 Soames v, Edge, supra, 5 a- 1 Per Turner, L. J., P/oihero v. 

niuda v. Lnwfyrd, [1852] 4 GifF., Phelps , [[855] 7 I)e G. M. & 

42. ‘ 722, 744 

* Middleton v. Greenwood , [1864] 5 Kry, s, S307, p. 558. 

2 De G J.&S, 142. Man nee Dntt Singh v. Campbell, 

9 Lithe v. Legh y [^858] 3 De G. [1869] 12 W R., 149. 

& J , 204, 
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( salami ) paid by him and compensation in addi¬ 
tion thereto . 1 And the circumstance that the 
contract has become incapable of performance, 
does not preclude the court from exercising this 
jurisdiction . 2 The time for performing the con¬ 
tract may expire without the promisor fulfilling 
his promise, though he might have done so had 
he so chosen. Then after a suit is filed, but be¬ 
fore it is heard, performance in specie may be¬ 
come impossible. An apt illustration is afforded 
by an agreement to sell a patent where the 
patent expires during the pendency of the suit 
for specific performance of the agreement . 3 An 
action was brought to enforce specific perfor¬ 
mance of a contract to maintain and operate a 
railway upon a given route, but before any de¬ 
cree could be made the original line of the rail¬ 
way had so decayed as to be useless and the 
business was transferred to a new line; since 
specific performance bad become impracticable, 
the court decreed compensation . 4 Or perform¬ 
ance may have become impossible even before 
the institution of the suit. E.g., the directors of 
a railway company may have passed a resolution 
under which the plaintiff is entitled to have a 
certain number of shares allotted to him, but be¬ 
fore the plaintiff files a suit to enforce the allot¬ 
ment all the shares may have been allotted to 
others . 5 So the defendant may have sold away 
to a bona fide purchaser the immoveable property 
which be had previously agreed to sell to the 
plaintiff. In such cases the defendant cannot 
be allowed to escape scot-free by pleading his 


' Ha jdhitr Chonvdhyy v. Kalikrist¬ 
ria, [1882] 8 Cal, 963, 11 C. L. 

R., 330. 

3 S R A., f. 19, expin. 

* Davenport v. Rylands, [1866] 1 

Eq., 302 ; S. R. A., s. 19, ill, 1 of 


ex pin. 

4 Chapman v. Mud River R. R. } 
6 Ohio., 119. 

fl Ferguson v. Wilson , [1867] 2 
Ch., 77 ; S R A,, s. 19, ill. 2 to 
ex pin, 
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own default in defence, and the court will award 
compensation for the non-performance of the 
contract . 1 

The court is allowed a free hand in the matter 
of the assessment of the compensation . 2 It may 
direct an inquiry for the purpose or issue a com¬ 
mission ; it may take an account, or it may deter¬ 
mine the amount itself, after taking evidence, if 
necessary. But it seems cl arly desirable that 
the assessment of damages should, wherever 
practicable, take place at the trial, without any 
separate enquiry ; for otherwise the parties are 
virtually put to the expense of two trials of the 
same questions . 3 

In assessing damages the general rule was 
stated by Parke, B., to be that where a party 
sustains a loss by reason of a breach of contract, 
he is, so far as money can do it, to be placed in 
the same position, with respect to damages, as if 
the contract had been performed.'’ But this does 
not imply an extravagant or unreasonable expen¬ 
diture . 5 Compensation is given for any loss or 
damage caused by the breach to the promisee, 
which naturally arose in the usual course of 
things from such breach, or which the parties 
knew when they made the contract to be likely 
to result from the breach of it . 6 “ A person can 
only be held to be responsible for such con¬ 
sequences,” said Bowen, L. J., “as may be rea¬ 
sonably supposed to be in the contemplation of 
the parlies at the time of making the con- 


1 Bowman v Hyland , [1878J 8 * Cf. Le Blanche v, L , & N. W. 

Ch. D., 588 ; Day v. Single Ion, Ky. Co. } [1876] 1 C. P. D., 286, 309. 
[1899] 2 Ch,, 320. 313, 

* S. R, A , s. 19, para. 4 * I. C. A , s. 73 J Hadley y, Bax- 

8 Maxim Nordenfelt etc ♦ Co. v. tndale^ [1854] 9 Ex-, 341, 354, Pinch, 
Nordenfelt } [1893] 3 Ch , 122, 762; McMahan v. Field , [188ij 7 

1 Ro&inson v. Harman , [1848] 1 0 . B D„ <97 ; 18 Law Q. R., 27c;. 

Ex, 850, 855. 399 ( F. E* Smith ). 
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tract .” 1 If the subject-matter of the contract 
has in the interval undergone any deterioration, 
accidental or necessary, this must be taken into 
account also . 1 Where a sum is named in the 
contract as the amount to be paid in case of 
breach, the party complaining of the breach may 
claim reasonable compensation not exceeding the 
amount so named . 3 

Sate of goods In England a distinction has been taken be- 

ana land. 0 1 i r 1 1 

tween a contract for the sale of goods and one 
for the sale of land, and in the event of a breach 
of the latter, where it arises from the vendor’s 
inability (without his own fault ) to make a good 
title, the purchaser is not awarded any damages 
for the loss of his bargain, but is held entitled 
only to get back the purchase-money paid, with 
interest . 4 But the Indian 11 legislature has not 
prescribed a different measure of damages in the 
case of contracts dealing with land from that laid 
down in the case of contracts relating to com¬ 
modities ,” 5 and no such distinction can be justified 
on principle in a country where the difficulties and 
uncertainties associated with the English law 
of real property are happily unknown, Where, 
therefore, a vendor of land in India guarantees 
his title to the purchaser, who is, however, subse¬ 
quently evicted, he is entitled to recover by way 
of damages the value of the land at the date of 
such eviction, and not merely the purchase-money 
he paid . 6 Where aggravating circumstances are 

' Grebert-Borgnis v. Nugent, purchaser. Sedgwick, Damages , 
[1885] 15 Q. B. IX, 85, 92. ed. 8, ss. 1008 sgq. 

* Bentham, Theory teg,, 291. 5 Per Farran, CJ., Nagardas v, 

* I. C. A„ s. 74. Sundar Koer \\ Ahmed Khan, [1895] 21 Bom., 175, 

Sham Krtshen [1906] 34 Cal., 150, 185. Pollock's strictures on Pitam- 

157, P. C. her v, Cass it) at, [i886]u Bom., 272, 

'Bureau v. Thornhill,\ 1776)2 seem entirely justified, /. C, A 
W. Bl., 1078: Bain v. Fothergill , 263-4. s 

[1874] 7 H. L, 158. Title to realty * Nagar das v. Ahmed Khan , 
is not considered so uncertain in supra ; Ranchhod v, Manmohandns , 
the United States and the law is [1907] 32 Bom., 165. 
altogether more favourable to the 
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present, e.g., the vendor has been guilty of wilful 
default or a wanton or dishonest refusal or a 
breach of duty, these may be taken into con¬ 
sideration by the court and substantial damages 
decreed in favour of the party that has suffered 
by reason of the breach. 1 * 

The obligations of a vendor and a vendee of 
immoveable property are set forth in section 55, 
Transfer of Property Act. The vendor is in the 
absence of a contract to the contrary, bound to 
take reasonable care of the property sold and to 
pay the outgoings until the purchaser takes, or 
ought to take, possession, and the vendee has to 
pay the purchase-money and take possession 
when a good title has been shown. 3 The vendor 
before that time must make all necessary repairs 



1 Cf. Engell v. FUch } [1869) 4 

Q.B , 659 ; Day v. Shi git ton , supra ; 
Jones v. Gardiner, [1902] 1 C h , 

191 The distinction was thus put 
by Clayton, P. J. ; “ The law regu¬ 
lating the damages to be recovered, 
makes a distinction between cases 
where there is a fraudulent breach 
of contract and those where the 
breach is occasioned by some un¬ 
foreseen rind unavoidable obstacle. 
As where one covenants to convey 
a good tide, and it is afterward 
discovered that he does not possess f 
and by no means in his power can 
procure, such a title; or the wife 
of the covenantor, without any 
collusion, persuasion or request on 
his part, refuses to join in the deed. 
In cases of this kind, when the 
covenantor does all in his power 
to fulfil his contract, and without 
any fault of his cannot perform it, 
the damages to be recovered against 
him are only such actual and 
immediate losses as he (the pur¬ 
chaser ) may have suffered, such as 
the money paid, with interest there¬ 
on, the time lost, and expenses 
incurred in examining the title, 
conveyancing expenses, and such 
work or improvements as he may 


have made upon the land upon 
the faith of the contract. But 
where there is a wanton or dis¬ 
honest refusal to perform the con¬ 
tract, or where the covenantor, by 
some fraudulent act on his part, 
renders the performance impossible, 
as when by collusion with his wife, 
or by request on his part, she refuses 
to sign the deed, or where her 
refusal is not her own free and 
uncontrolled act, but made at the 
implied or actual request of her 
husband, the law in such a case 
awards full compensatory damages, 
and permits a recovery for all the 
party has lost by reason of the 
default of the other party, including 
the value of the bargain and all 
injury and damage he may have 
suffered by reason of any act of 
hia made upon the faith of the 
broken covenant. *' Burk v. Serri/l, 
80 Pa. St,. 413 ; Waterman, 752 
Cf. Margraff v. Muir t 57 N.T., 155 ; 
Waterman, 743 n. 

8 Cf. DeVhtnt v, De Vis me, ["1849] 

1 M. & G., 336, 353. But see 

Vickers v. Hand, [1859) 26 Beav , 
630 ; Herbert v. Salisbury By, Co t) 
[1866] 2 Eq., 224, 
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for the sustenation of the premises/ and a loss 
to the property, which occurs before the vendor 
is in a position to give a good title, must be borne 
by him, and not by the purchaser. * 3 Where there 
is delay in the completion of contract and the 
purchaser is not put in possession, courts of 
equity proceeding upon ihe principle that the 
purchase-money belongs to the vendor and the 
land to the vendee, hold that the former may 
Claim interest on this money and the latter the 
rents and profits of the land. 3 The two things 
are mutually exclusive and neither party can at 
the same time be entitled both to interest and to 
rents. 4 The question will, however, often be 
found to turn upon the construction of express 
stipulations entered in the contract. 5 It may, 
e.g.y be provided that interest shall be paid by 
the purchaser “ if from any cause whatever other 
than wilful default on the part of the vendor ” 
the completion of the purchase is delayed beyond 
a specified date. In such a case Buckley, 
has recently said, “ By the word ‘ wilful ’ is meant 
that the vendor, being a free agent and in a 
position to do either one of two acts, chooses to 
do the one and not to do the other; and ‘default’ 
includes the case where the vendor, owing to the 
purchaser the duty to act reasonably in all 
matters relating to completion, does an act in 
breach of that duty/’ 6 Where nothing appears 
to occasion the delay the rule no doubt is, 
that if the purchaser, who on the face of the 


1 Carrodus v. Sharps [1855] 20 

Beav., 56. 

1 Christian v. Cabell , 22 Grattan, 

82. Cf, Paine v. Metier^ [i£oi] 

6 Ves., 349. 

J I Williams, V. & P , ch. xi, s. 1. 
1 Fry. s. 1399, quoting Knight 
Bruce, V. C., “ you cannot have 


both money and mud,” iq a case 
arising out of the sale of some slob 
lands in Chichester Harbour. 

4 Cf. Brooke v Ckampemonone^ 
[i 837 ] 4 CUP. 589,6ri; Jones 
v. Gardiner , figo2*] i Ch., 194. 

“ Bennett v Stone , [1902] 1 Ch., 
233 ( where authorities are collected ),' 
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contract is under the necessity of paying on a 
certain day, sets apart his money, and gives 
notice that it is ready, interest stops from that 
time, provided it be shown he made no interest 
of it. 1 But a purchaser who takes possession 
before completion must pay interest on the unpaid 
part of the purchase-money. “ The act of taking 
possession,” said Grant, M.R., “is an implied 
agreement to pay interest : for so absurd an 
agreement as that a purchaser is to receive the 
rents and profits to which he has no legal title, 
and the vendor is not to have interest, as he- has 
no legal title to the money, can never be implied.” 2 
“ A court of equity, ” remarked Lord St. Leonards, 

“ interposes only according to conscience. ” 3 

Where, before the purchaser does or can Vendor's 
safely take possession, the vendor continues in 
occupation of the premises sold, “ he will not be 
entitled to treat the estate as his own. If he wil¬ 
fully damages or injures it, he is liable to the pur¬ 
chaser; and more than that, he is liable if he does 
not take reasonable care of it.” + But he will not 
be answerable for accidents, 5 nor for deterioration 
due to the purchaser himself, 6 So where after 
the vendee was permitted to take possession, h.e 


1 Per Lord Cottenham, J)e Vis me 
v, De Visnte, supra, 35?. Re Riley 
to Streatfield, j 1886] 34 Ch.D., 

388 ; Fry, s, 1410. In Davis v. 
Darker , 14 Allen, 94, vendor-defen¬ 
dant, who had previously declined 
tender of the purchase-money, 
claimed interest thereon on account 
of growth of timber, on land sold 
fendente kite \ held no interest could 
be allowed subsequent to the tender 
and refusal, unless vendor could 
show that vendee had made use of 
the money. 

* Fiudyer v. Cocker, [1805] 12 

Ves., 25. 27-8. Hern ford v. Clarke 
[1908] 2 Ir. R., 317. This rule is 
applied in England even where life 
delay is ■ owing to vendor’s default. 


But in the case of a vacant lot, or 
of wild land, not bought for imme¬ 
diate improvements or cultivation, 
an exception ought probably be made. 
Cf. Stevenson v. Maxwell) 2 Sandf. 
Ch. } 302 ; Waterman. 744. 

* Birch v. Joy, [1852] 3 
565 , 598 . 

4 l J er Jess el, M.R., Lysaght w 
Edwards , [1876] 2 Ch. D,, 507. 

Contra where purchaser has be¬ 
come entitled to take possession, 
Sinks v. Lord Rokeby , [1818] 2 
Sw., 222. 

*■ Robertson v t Skelton , [1850] II 
Beav., 363. 

6 Harford v. Furrier, [1816] 1 
Madd., 532. 
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paid a portion of the purchase-money, and then 
died, leaving minor heirs, whereupon the vendor 
entered upon the land and claimed it, pulled 
down and sold houses, built others, and finally 
sold the property, in a suit for specific per¬ 
formance by the heirs he was held liable for the 
rental value of the land during his occupation. 
Ruffin, C. J., described him as “a tort-feasor by 
reason of a wilful and gross breach of trust, and 
therefore justly chargeable with the highest 
occupier’s rent from the moment of the breach of 
trust.” 1 

A curious case, upon which authorities seem 
divided, may arise where a vendee of land, rely¬ 
ing upon the performance of the vendor’s agree¬ 
ment for sale takes possession and in good faith 
incurs expenditure over permanent improvements. 
If the contract subsequently falls through by 
reason of the vendor failing to make a good title, 
it is a question whether the purchaser can recover 
from him or his property moneys so spent, where 
they were not demanded by the contract." Now 
as to the improvements made upon land by a 
bona fide possessor, if the legal title is in another 
and if there has been neither fraud nor acquies¬ 
cence on his part after he became aware of his 
legal rights, the prevailing opinion in England 
and America seems to be that he cannot be com¬ 
pelled to compensate the possessor without title 
for such improvements, 3 Mr. Justice Story was 


1 Cole v. Tyson , 8 I red £q , 170. 
Cl HenUn v Martin , 53 Calif,, 
321 : “Whatever may be the rule 
where a trustee has not himself oc¬ 
cupied and enjoyed the trust estate, 
but has received rent? from it, 
justice and equity demand that 
where he has wrongfully excluded 
the true owner, and has himself 
occupied and enjoyed the fruits of 


the estate, he shall at least account 
for its rental value.” Waterman, 

74 ° ». 

3 Jfutnnm v Ritchie , 6 Paige Cli., 
390 ( Walworth, C . refused the 

vendee’s claim 1. Distinguish Bunny 
v. IJopkinson, [1859] 27 Beav , 

565. 2 Williams, F. & P,, 966-7. 

3 Rams den v, Dyson [S866 1 1 
H.L., 129, 14.T, Futnamv, /CiteAre, 
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inclined to take the contrary view, more in harmony, 
as he remarked, with the Roman law.’ It 
appears to me,” urged this high authority with 
much force, “speaking with all deference to otliei 
opinions, that the denial of all compensation to 
such bondfide purchaser in such a case, where he 
has manifestly added to the permanent value of 
an estate by his meliorations and improvements, 
without the slightest suspicion of any infirmity 
in his own title is contrary to the first principles 
of equity. Take the case of a vacant lot in a 
city, where a bona fide purchaser builds a house 
thereon, enhancing the value of the estate ten 
times the original value of the land, under a title 
apparently perfect and complete. Is it reasonable 
or just that, in such a case the true owner should 
recover and possess the whole, without any com¬ 
pensation whatever to the bona fuie purchaser ? 
To me it seems manifestly unjust and inequitable 
thus to appropriate to one man the property and 
money of another who is in no default. 2 And 
it has been said that a party who files a bill to 
enforce bis claim to real estate against a peison, 
who in good faith, supposing he has a perfect 
title to the property, has made improvements on 
the land, will be compelled to make due compen¬ 
sation to such person for his improvements.* 


supra, Walworth, C., thought the 
case would be different if the 
legal title was in the person who 
had made the improvements, and 
the equitable title only in the plain¬ 
tiff. who might then be required to 
do equity himself. Cf. Sug'den, T’, 
&■ / J ., 747. See also Prt r v A 
[1S87I 12 A.C , IIO; 2 Kent, Com 
334. A purchaser obtaining pos¬ 
sesion before? confirmation of hi3 
contract, and expending money in 
improvements cannot make that a 
,ground why hia purchase should 
not be disturbed, Milliccm v, 


Vanderpltitik , [1853I ir Hare, 135 * 

1 Digest. Bk. $0, tit 17, 1 . 206 ; t 
Domat, Civil Law, Bk. 3, til, 1, s, 
5 . art 7 

* Bright v. Boyd , [1841 j 1 fed or v, 
478, 2 ibid, 605, 607, Woodruff, 
348 ; Williams v GtSAes, [*857] 
20 Howard, 535, Woodruff, 342 ; 
3 Pomeroy, hq. JP., s. 1241 ; I 
Storv, Eq , s. 388. 

3 Water man, s. 52 1, citing Green 
v. Biddle * 8 Wheat , 1. Neesom v. 
Clarkson, [1845! 4 Hare, 97 ; 

Robinson v* Ridley y [1821] 6 
Madd., 2. 
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Section 51 of our Transfer of Property Act is in 
support of this view.' 

The intending purchaser often makes a deposit, 
and in lieu of specific performance, a vendor may 
obtain a declaration of his right to the deposit 
and resell the property. 2 “The deposit serves 
two purposes,” said Lord Macnaghten ; “if the 
purchase is carried out it goes against the pur¬ 
chase-money ; but its primary purpose is this— 
it is a guarantee that the purchaser means 
business.” 3 * The purchaser may therefore have a 
lien for his deposit, as for an instalment of the 
purchase-money paid, where the contract for sale 
falls through by reason of a good title not. being 
shown, or where it is rescinded under a condition 
authorising either party to rescind. 1 But if the 
contract goes off through the purchaser’s default 
or he unjustifiably repudiates it, the deposit is 
forfeited and the vendor may retain it. 5 * The pur¬ 
chaser could not by his own default acquire a 
right to rescind the contract. 0 If in such a case 
the vendor chooses to resell the property or 
allows it to be resold, he must do so apparently 
within a reasonable time, and he will not be per¬ 
mitted to add to the amount of damages by wait¬ 
ing till the market falls and the object-matter 
of the sale deteriorates. 7 And where a vendor 


1 Ramalin ga v . Sam lap pa , [ I 889] 
33 Mad., 15 16. Collier v. Baron , 
[1905] 2 N.L-R-, 34. Distinguish 
Vrijbfiukandas v Dayaram , [1907] 
32 Bom,, 32. 

2 Kingdom v. Kirk , [1888] 37 

Ch,, D., 141. T. P. A. s. 55,(6) 6. 

* Soperx. Arnold , [1889] i4A.C., 
435 - 

1 Rose v. Watson, [1864] 10 H,L. 

C., 672, 678, 683-4 \ Whitbread 6* 

Co. v. Watt , [1901] 1 Ch.,913, affd, 
[1902] I Ch. 835, 840 ; Ibrahimhhai 
v. Fletcher, [1896] 21 Bom., 827 
( title defective ) j Alokeshi Bassi 
v, Hara Chanel, [1897] 24 Cal., 


897 ( contract unsuccessfully denied 
by vendor-defendant ). 

5 Howe v, Smith , [1884] 27 Cb, 
D., 89 ; Ex parte Bar veil, [1875] 10 
Ch , 532 ; Smith v, Butler . [igooj 
1 (J. B,, 694 ; Levy v. Stogdon, 

[1898] i Ch. T 486, affd. [1899] 1 
Ch M 5 (delay, but no renunciation), 
Cornwall v. Henson, [1899"! 2 Ch , 
710, [1900I2 Ch. 298; Bishan Chan cl 
v. Rad ha Kishan , [1897] 19 All,, 
489 ; Balvanta Appaji v, Bira, 
[1897] 23 Bom., 56, 

* Sugden, V, & P , 40. 

; Cf. Brag Narain V. Mukhand^ 

[1897] J 9 AH, 535 ; s. 107, 
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or lessor sues for specific performance of the 
contract and the suit is dismissed on the 
ground of his imperfect title, the defendant 
has a right to a return of his deposit with interest 
thereon, to his costs of the suit, and to a lien for 
such deposit, interest and costs on the interest 
of the vendor or lessor in the property agreed to 
be sold or let. 1 

Compensation awarded under section 19, 

Specific Relief Act, must be distinguished from that 9S 14. 15, 19. 
awarded under sections 14 and 15. Under section 
19 specific performance of the whole contract 
may be decreed and compensation given in addi¬ 
tion. Under the earlier sections such perform¬ 
ance is decreed only in respect of a part of the 
contract, and for the remainder compensation 
may be given. 2 In this case, if one of contract 
for sale, the abatement from the price should be 
such as to allow the vendee precisely what he has 
lost by reason of the inability of the vendor to 
convey the land as agreed ; that is, the money 
and the land conveyed should be equivalent to 
the land agreed to be conveyed. 3 The apportion¬ 
ment of compensation in such a 'case is often 
difficult, as the dividing of the estate may very 
much increase the proportionate damages. The 
number of acres will seldom be a certain guide. 4 * * * 8 9 
And it has to be remembered that by the 
vendee making an election to take so much 


1 S. R A., s. 18 (r/); Turner v. 

Marriott , [1867] 3 Eq., 744 ; Mid - 

dhtan v. Magnay, [1864] 2 >T. & M., 

233 ; 2 Dart, V & 1006. 

8 Bill v, Bucktey s i8ri]i7 Ves., 
394 - 

9 Bars ha v. Reid\ 45 N 415. 
As a general rule, when a person 
can only partially perform a con¬ 
tract into which he has entered, he 
must respond in damages to the 


extent of the difference in value 
between that which the other party 
receives and that to which the con¬ 
tract entitled him ; and this is 
found by taking the market value 
of the whole subject of the contract. 
Wether bee v. Bennett y 2 Allen, 
428. 

1 Cf. Karl of Durham v. Legard , 
[ 1865] 34 Beav , 611, I Ames, 395 ; 
Jacobs v. Locke, 3 Ired. Eq,, 286. 
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of the land as the vendor can convey and 
compensation for the deficiency, the former 
undertakes to receive what the latter never 
agreed to give, viz., a partial conveyance of the 
estate. Equity will only allow this on the condi¬ 
tion that the defendant shall not thereby be 
subjected to unreasonable injury. 1 The Indian 
lawj accordingly, allows compensation only where 
the part which cannot be performed bears a small 
proportion to the whole undertaking. 2 Otherwise 
the promisee may have partial performance 
only upon relinquishing all claim to further 
performance. 3 And an indemnity must be dis¬ 
tinguished from compensation. Neither a pur¬ 
chaser can be forced to accept a defective 
title with indemnity, nor a vendor can 
be made to convey less than what he has 
sold plus an indemnity against the risk of evic¬ 
tion. 4 And the reason is that specific perform¬ 
ance with compensation finally settles the matter; 
not so specific performance with indemnity, 
which contemplates and almost invites litigation. 

I have said that the plaintiff may elect his 
remedy. But he cannot maintain two suits. If 
he elects to sue for damages and fails, he cannot 
ask next for specific relief. 5 If he elects to sue 
for specific relief and fails, he cannot sue again for 
compensation in respect of the same contract 
or the same part thereof. 6 11 is only a question 
of difference in the form of the relief, and the court, 
being once seised of the matter, has to dispose of 
it finally in all its aspects. So where the plaintiff 


1 Per Hoar, J„ Woodbury v. 
Luddy , 14 Allen, I ; Waterman, 

75*1 "• 

* S. R. A., s. 14. Ante, 217 
sqq. 

8 S. R A., s. 15. 

4 B aim anno v. Lundty % [1813] 1 


V. & B., 224 ; Fry, ss 1225, 1281, 
6 C. P C, s. 13 ; Act V of 1908, 
«. if. 

fi S. R. A., s. 29. Distinguish 
Parangodan v. Perunitoduka , [ 1903 ] 
27 Mad., 380 < recovery of money 
paid on failure of consideration, 
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sues for damages and succeeds, a second suit 
for specific performance upon the same cause of 
action will not lie. 1 

But a plaintiff instituting a suit for the specific 
performance of a contract in writing may pray in 
the alternative that, if the contract cannot be 
specifically enforced, it may be rescinded and 
delivered up to be cancelled ; and the court if it 
refuses to enforce the contract specifically, may 
direct it to be rescinded and delivered up accord¬ 
ingly. 3 But the alternative relief must apparent¬ 
ly be based on the same state of facts, though 
with different conclusions as to law. 3 A vendor 
of land, e.g., may sue for specific performance 
of the contract, and pray in the alternative that, 
if the court is not satisfied with the title he can 
make, it may set aside the contract and thus 
discharge him from his obligation altogether. 
But it is doubtful if he can put forward two 
totally inconsistent claims, e.g. t ask for rescission 
on the ground of fraud and in the alternative 
for specific performance if proof of fraud 
fails. 4 

Where a contract in writing does not correctly 
represent the intention of the parties, the con¬ 
tract, as we shall see, may in some cases be 
rectified. 5 If, before rectification, a suit is brought 
for specific performance, the defendant may 
prove a variation in his own favour, and unless 
the plaintiff submits to this variation he cannot 
insist upon a decree for relief in specie, 6 But 
to avoid this contingency the plaintiff may sue 


1 S, R. A } s. 24 (c). 

1 S. R, A., s. 37, Fry, s, 1058, 


P- 457 * 

1 Rawlings v. Lambert 7 [i860] 
I J. & H , 458. 

4 Cf. Cawley v. Poole , [1863] I 
H. & M.,50; Mahomed Buksh v, 


68 


Hosseini, [1888] 15 Cal.> 684, 692, 
P, C. But see Jino v* Manon , 
[1895] 18 All., 125. Woodroffe and 
Ameer Alt, C,/ 3 ., 680. 

6 S,R.A b) s. 31; Lect. IX. post. 

G S, R. A., s. 26; Smith v. 
Wheaicrofl , [1878] 9 Ch. D., 233 * 


Rescission 
and cancella* 
tiofk 


Rectification, 
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for damages, in which case it does not appear 
ta be open to the defendant to claim a variation 
in execution. The plaintiff may also anticipate 
the defence, where he sues for specific relief, 
and in his statement of claim may set forth the 
contract with the necessary variation, E.g., where 
in a contract for lease it was agreed that the 
plaintiff should pay the defendant a premium of 
^*200, but nothing was said about this in the 
written agreement, the plaintiff, having offered 
to make the payment by his claim, was granted a 
decree for specific performance. 1 And even 
the variation is in the plaintiff’s favour, there is 
no valid reason why he may not have specific 
performance of the real agreement, the erroneous 
contract in writing being rectified, if necessary. 3 

The English practice to the contrary, 3 ques¬ 
tionable since the passing of the Judicature Act/ 
has not been followed in America, 5 and section 
34, Specific Relief Act, clearly recognises the 
right of the plaintiff to join a prayer for rectifica¬ 
tion of a contract in writing to one for its specific 
enforcement after rectification. In view of the 
provisions of this section it may even be doubted 


1 Martin v. Pycroft, [1852] 2 De 
G, M.& G., 785 .' 

* Story says : “The ground is very 
clear, that a court of equity ought 
not to enforce a contract, where 
there is a mistake, against the de¬ 
fendant insisting upon and esta¬ 
blishing the mistake ; for it would be 
inequitable and unconscientious. 
And if the mistake is vital to the 
contract, there is a like clear 
ground why equity should inter¬ 
fere at the instance of the party as 
plaintiff, and cancel it, and if the 
mistake is partial only, why, at his 
instance, it should reform it. In 
these cases the remedial justice is 
equal; and the parol evidence to 
establish it, is equally open to both 


parties to use as proof,” 1 Eq <% 
s. 161 n, 

* Townshe/id v. Siavgroom, 
[1801] 6 Ves , 328 ; Squire v. Camp - 
bell y [1836] My. & Cr ( , 459, 480 ; 
May v. Platt, [r^oo] 1 Ch., 616, 
“You may have an agreement 
specifically performed, but you can 
not have it quasi specifically per¬ 
formed, or specifically performed 
with a variation/* said Langdale, 
M. R, p Nurse v Seymour, [1851] 
13 Reav., 254, 269. 

* Olky v. Fisher, [1886] 34 Ch; 

367 ; Fry, ed 1, s. 517, ed. 2, 

s. 781 ; 2 Williams, F. 6* P. } 704, 

5 Pollock, Con, ( W. W. ), 633 «. ; 
2 Pomeroy, Mq, s. 862; 3 Eq, 
R , 1149. 
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in India if, where a plaintiff has only asked for 
rectification in his first suit and got a decree 
therefor, he can subsequently bring a second suit 
for specific performance of the agreement. 1 The 
agreement, in respect of which relief is asked 
for, is in both cases the same, and the fact 
that it was in the first instance incorrectly 
expressed cannot, it is conceived, make any 
difference. 

The pleas that may be raised in defence have Written 
already been indicated with some fullness. The statement 
sections of the Code of Civil Procedure that deal 
with the frame and the filing of a written 
statement by the defendant are i to, iii, and 
114—116. 2 

I shall say a few words here about only one Limitation, 
particular plea, vis., that of limitation. Article 
113, Schedule I, Act IX of 1908, provides that 
the period of limitation for a suit for specific 
performance of a contract is three years from 
the date fixed 3 for the performance, or if no such 
date is fixed, 4 when the plaintiff has notice that 
performance is refused. 5 It is immaterial whether 
the contract is one in writing, and if so whether 
it is registered or not. Unless compensation for 
the breach of the contract is the relief prayed 
for by the plaintiff, articles ii^and 1 16 do not 
apply. 6 The suit to which article 1 13 refers is 
a suit for specific performance, and therefore one 
directed against the parties to the contract and 
not strangers. 7 The contract may be for exchange 


1 Cf. C. P. C , s. 13, expln ii ; 
Act V of 1908, s. ii, expln. 4 

3 For form of written statement, 
see Act V of 1908, App. A, no. 13 - 
Cf. C P. C., sch. iv. no 122. 

8 Mohivleo v. Nundmt I1869I12 

W. R 22 

1 Ahme.l v, Adjein, [1876") 2 Cal., 
323, ( but see Starling, Um ti 246 ); 


JVttv BetrbhoQtn Coal Co . v. Bub- 
ram, [1878I 5 Cal, 175; Virasami 
V. Ramasamiy [1880] 3 Mad.. 87, 

5 Bari V. RaghnnatJi , [18S8] 

11 AIL, 27, F. B ; Chnmlul v, 
Hiralal\ [1.902] 6 C. W. N., xcv. 
* Mitra, Lirn., 932 
7 Vumiak Valia v. Vurmah 

Kunh\ [1876]! Mad.,235, 246, r.C. 
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of land 1 * or sale. 3 As we have seen before, 3 
there is a conflict of authority upon the question 
whether a suit for possession of immoveable 
property 4 upon the basis of an executed deed of 
sale or mortgage or lease is governed by the 
three years rule of limitation. Such a suit can 
not, strictly speaking, be termed a suit for specific 
performance of a contract, though it is no doubt 
a suit for specific relief. 5 Where there lias been 
only an executory contract, and the plaintiff 
sues for an executed and completed conveyance, 
and for possession of the property conveyed, 
there may be some reason for saying that the 
right to possession springs out of the contract, 6 
and the relief by giving possession in such a case 
is comprised in the relief by specific performance. 7 
The Madras High Court has even gone so far 
as to hold that after a decree for the execution 
of a conveyance has been obtained, a separate 
suit for possession of the property conveyed is 
barred by section 43, Act XIV of 1882. 3 Where 
the vendor was out of possession on the date of 
the execution of conveyance but subsequently 
obtained possession, the Allahabad High Court 
applied the twelve years’ limitation to a suit by 
the vendee to recover possession of the land 
purchased by him. 9 And so did the Privy Council 
where the plaintiff’s suit for possession was not 


1 Hari v. Raghunath , supra ; 
Veer a v. Poonnambala , [1899] 9 
M.L.J R., 137 ( in which art. 143 
ia distinguished ) ; Subha v. Hari 
[1902] 5 O.O., 140. 

* Distinguish Rahi \ t Kishore. 
[ 1-886] 6 A.W.N., 96. 

M Ante, 326. 

4 To a claim for moveable pro- 

erty on equitable grounds, art. 1 20 

as been applied, Commercial Bark 

v. Allavoodetn , [>900] 23 Mad., 583, 

59 2 . 


s Ante, 26-7. 

Muhiddin v. Majlis^ [1884] 6 

All , 23r. 232. 

? Act V of 1890, App. A (3), no. 
47; Milra, Zr/»„ 933. 

51 Narayawav. Aanda$ami,[i < &c$'] 
22 Mad,, lx Chinn a Krishna v. Dorai- 
siaamy^ [1901I12 M.LJ.R., 71. Dis¬ 
tinguish Nath it v. Budhu , [1893] 18 
Bom , 537 ; Abdul Majid v. Baida 
Nath , [1902] 6 C.W.N , 314. 

8 Shea Prasad v. Udai, [i 83 o] 2 
Alb, 718. 
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founded merely upon contract, but also upon a 
title acknowledged and defined by a deed of 
compromise, which was only part of the evidence 
adduced by the plaintiff to prove his case. 1 2 I 
have already dealt with suits to enforce awards.’ 
It is only where an award directs the performance 
of anything that article 113 may be stretched 
to cover the award as the consummation of the 
antecedent agreement to refer. 3 

Where the date for the performance is not 
fixed, time apparently wall not begin to run till a 
demand has been made. Demand and refusal 
give the cause of action. 4 But where certain 
property was mortgaged with a right of pre-emp¬ 
tion in favour of the mortgagee, and the mort¬ 
gagor assigned the equity of redemption to a 
third person, the cause of action for a suit by 
the mortgagee to enforce the right of pre-emp¬ 
tion was held by B. Ayyangar, J., to have arisen 
when the said right was infringed by the assign¬ 
ment of the equity. 5 Where, again, a suit for 
specific performance of a contract for sale having 
failed, a second suit is brought for return of the 
deposit money, time has been held to begin to 
run from the date of the first suit. 6 

As to the form of the decree, you will find 
a number of helpful forms given in Chapter L, 
of Seton on Judgments and Orders. Ordinarily 
the court may content itself by declaring that 
the agreement in the pleadings mentioned ought 
to be specifically performed and carried into 
execution, and ordering and adjudging the same 


1 Mewa Knwar v. Hulas Kumar, Distinguish Yen kappa v. 'A kku, 

[1874] 13 BL.R., 313 , PC Cf. [1878] 7 Mad., H.C.R, 219; Star- 

B'etts v. Mahomed , [1876] 25 YV.R., ling, Lim , 246. 

521. 3 Ramasami v, Chinnan f [1901] 

2 Ante, 129-32. 24 Mad., 449 

9 Mitra, Lim., 934. 0 Chidambara v Srinivasa, [1898] 

4 Vtrasami v. Ramasami, supra. 8 M.LJ.R., 6i. 
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accordingly. Where a deed has to be executed, 
a further direction will have to be given to that 
effect, and the judge may settle the terms of 
the deed, if necessary. In the case of a con¬ 
tract for sale, for instance, where the plaintiff is 
the vendor, the decree in England may run thus : 
“ Let upon the plaintiff executing a proper con¬ 
veyance of the estate (described ) to the defend¬ 
ant, at the expense of the defendant, according 
to the said agreement, or to whom he shall ap¬ 
point, such conveyance to be settled by the judge 
in case the parties differ, and delivering to the 
defendant upon oath all deeds and writings in 
his custody or in his power relating to the said 
estate, the defendant pay to the plaintiff the 
balance which shall be certified to remain due 
to the latter in respect of such purchase-money 
and interest and costs, after such deduction 
as aforesaid.’’ 1 In India the decree is general¬ 
ly framed in such terms as to be definite and 
final and capable of execution. If there is any 
ambiguity in the decree, however, it may be 
solved by reference to the judgment and the 
pleadings, if necessary. 2 

A decree for specific performance will have 
to be executed in the manner prescribed by sec¬ 
tion 260, Act XIV of 1882, That is, the judg¬ 
ment-debtor should be called upon to obey the 
decree, and if he does not avail himself of the 
opportunity, but wilfully fail to obey the decree, 
it may be enforced by his imprisonment or by the 
attachment of his property, or by both. The new 
Code, Act V of 1908, adds that where the judg¬ 
ment-debtor is a corporation, the decree may be 
enforced by the attachment of the property of 


1 Seton, Judgmen ch. I-., s, II, [1898] 21 Mad t 344, P.C. ; Lach- 
y lt mi ISarain v. jfwala Nath, [1896] 

* Jtav Lakshmi v. Inuganti % \ 8 All,, 344, F.B. 




EXECUTION OF DECREE. 




543 


the corporation or, with the leave of the court, 
by the detention in the civil prison of the direct¬ 
ors or other provincial officers thereof, or by 
attachment and detention. * 1 * And then follows an 
even more important provision : “ Where a decree 
for the specific performance of a contract or for 
an injunction has not been obeyed, the court 
may, in lieu of or in addition to all or any of the 
processes aforesaid, direct that the act required 
to be done may be done so far as practicable 
by the decree-holder or some other person 
appointed by the court, at the cost of the judg¬ 
ment-debtor, and upon the act being done the 
expenses incurred may be ascertained in such 
manner as the court may direct and may be re¬ 
covered as if they were included in the decree.”* 
Formerly the decree-holder often failed to obtain 
specific relief, where the judgment-debtor was 
obdurate and did not mind spending some time 
in the civil prison or was prepared to allow r some 
of his property to be attached and sold. It is 
to be hoped that the provision above-quoted will 
help a decree-holder in future to reap the fruits 
of his decree. 

Where in a suit for specific performance, the 
purchaser obtains a decree, in execution of which 
lie obtains possession, the transfer is as complete 
as if made by a registered instrument. 3 But in 
some cases it may be necessary to obtain execu¬ 
tion of a sale-deed by court. 4 

It remains to add that the court-fee in suits Court-fee. 
for specific performance (a) of a contract of sale 
is to be calculated on the amount of the con- 


* Sch. I, Or. XX r, r. 32, (2). 

* Ibid, (5). Of. English R. S. C., 
Or. 42, r. 30. 

1 Cf. Lokessur v. Purgun } [iSSi] 

7 Cal., 418, fol g. Juggobundhu v. 


Ram C/iunder , [1880] 5 CaL, 584, 

F. 3, 

4 Cf. Papireddi v, Narasarcddt, 
[1892] 16 Mad,, 464. 
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sideration, ( b ) of a contract of mortgage, on the 
amount agreed to be secured, ( c ) of a contract 
of lease, on the aggregate amount of the fine or 
premium ( if any ) and of the rent agreed to be 
paid during the first year of the term, and (d) of 
an award, on the amount or value of the property 
in dispute. 1 


1 Act VII of 1870, s. 7, (x), 
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Rectification, Rescission, and 
Cancellation. 

(a) Rectification of Instruments. 1 

Among the infirmities which attach to human ^, ffe ** nc * n 
transactions is their not infrequent failure to tentionand 
represent and give effect to the true intent of « x P r « ssi °n' 
the parties. An illustration in point is a written 
instrument which purports to embody the con¬ 
tract of two parties, but which in reality does 
not do so. The parties in question may have 
come to an agreement which is clear, valid and 
complete, equitable and conscientious, 1 but when 
they proceed to have this agreement set down 
in black and white, the expression actually em¬ 
ployed may be such as does not convey the pur¬ 
port it was intended to, with the result that the 
parties to the written contract find that in effect 
and scope it is very different from what they had 
really agreed to. The writing expresses more or 
less than the real contract or so varies it as al¬ 
together to violate their common intent and 
create rights and liabilities which they did not 
contemplate. This result may be due either to 
mistake, which is innocent, or to misrepresenta¬ 
tion, which is not innocent. The mistake may Mistake, 
be of the parties themselves or it may be of the 
scrivener or attorney employed by them, and it 
may be a mistake either of fact or of law. E.g., 
a conveyance may specify other parcels 
than those actually sold or a larger extent of 


‘ S. R. A,, a. 32, 

69 
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land, or may even by accident comprise a clause 
which was not agreed upon. 1 So in a settlement 
made with the intention of providing for sons and 
daughters, the word “daughters” may be omitted 
through oversight, 3 or by inadvertence no men¬ 
tion of property may be made. 3 These are errors 
due to a mistake of fact. But the legal mean¬ 
ing and operation of the terms or language em¬ 
ployed in the writing may be misunderstood and 
misconceived, and in such a case too the writ¬ 
ing will fail to express the contract which the 
parties actually entered into.' Here the deed is 
in form as it was intended and understood to be 
when accepted, the mistake consisting in the 
erroneous supposition that in fact and (legal effect 
it corresponded with the precedent oral agree¬ 
ment. 5 To take an illustration of a marriage- 
settlement again, the father of the intended 
bride may covenant with the intended bride¬ 
groom to pay to him an annuity as a pro¬ 
vision for his wife and children by her, but 
the written instrument executed to give effect 
to the covenant may express the annuity 
as payable to the bridegroom and his heirs, 
executors and assigns. Now suppose the son- 


1 Pitcairn v, Ogbourrte, [ 17$ I ] 
2 Ves. Sr. p 37 $ ; Harris v. Veppe- 
rellj [1867] 5 Eq , 1 ; Jawer v. 
Jennet, [1866] r Eq., 361 : Rob v. 
Buiterwick, [1816] 2 ?r., 190; 

Cowen v. Truefitt , [1899] 2 Ch. t 
309-; Brown v. Lampion, 25 Vt., 
238 ; Gillespie v. Moon , [1817] 2 
Johns. Ch., 385 ) 1 Scott, 473 ; 
Johnson v, Bragge, [1901] I Ch., 
28. 

* In re Daniels Trusts , [1876] 
I Ch D„ 373 - 

• Miles v. Fox, [1888] 37 Ch. D , 

n 3. 

4 2 Pomeroy, Eq. Jur s. 845. 
Dinwiddii V. Self, [1893] M 5 Ill., 


290, 3 Keener, 137. PeA. Turner. 

L. J., ‘‘When, however, parties 
come to this court to; be relieved 
against the consequences of mis¬ 
takes in law, it is, I think, the duty 
of the court to be satisfied that the 
conduct of the parties has been de¬ 
termined by those mistakes, other¬ 
wise great injustice may be done M 
Stone v. Godfrey, [1854] 5 De G. 

M. & G., 76. 

5 Stockbriiige Tron Co. v. Hud - 
son Iron Co.,[ 1871] 107 Mass., 290, 
3 Keener, 64 ; Pilcher v. Hennessev, 
[1872] 48 N. Y., 415, 3 Keener, 
7 o, 1 
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in-law subsequently dies insolvent; as the settle¬ 
ment stands, his official assignee will be entitled 
to claim this annuity, and thus defeat the true 
intent and purpose of the promise of the father- 
in-law. * 1 So a release may be so broadly worded 
as to pass all the executant's rights in property, 
contrary to the bargain and the expectation of 
the parties. 2 Or on a sale of real estate the 
draftsman may decline to insert a clause reserv¬ 
ing growing grain and timber on the premises 
(as agreed upon by the parties), upon an idea 
that such a clause is unusual and improper in a 
fee-simple conveyance. 3 There is a mistake 
here as to the legal effect of the writing adopted, 
the object of the parties was to produce a cer¬ 
tain legal result, but this the contract as framed 
is not calculated to produce. 4 Fraud may again 
be at the root of the mischief. There may, e,g 
be a contract for sale of a house and one of 
three godowns, but the purchaser may fraudu¬ 
lently have a conveyance prepared that includes 
all the three godowns. 5 Or to take the case of 
a settlement once more, where the ultimate limita¬ 
tion in default of the specific objects of the 
settlement is in favour of the paternal next-of-kin, 
by the fraud of one of these, an antecedent 
power to appoint for others as the settlor may 
think fit may not be specified, with the result 
that the latter is disabled from providing, say, 
for his own mother. 6 Now it is established, on 


1 S, R. A , s. 3r, ill (<$) ; Rogers 
v. Ingham , [1876] 3 Ch. D., 351, 
357 , 3 Keener, 9 ; Hall-Dare v. 
Hall-Dart , [1886] 31 Ch I) 4 , 251 ; 
Allcards . Walker , [1896] 2 Ch., 
369, 58E. 

f Cholmondeley v. Clinton , [1817] 
2 Mer t . 1 7 r 1 Daft gey v. An govt, 
794] 2 Ves., 304. 

1 Hendrickson v. Ivins ] Saxton, 


562; Waterman, 500. 

1 S.R.A., s. 26 (d), Cf. Canedy v. 
Marcy, [1859] 13 Gray, 373, 3 Kee¬ 

ner, 37 ; Snell v. Atlantic Insurance 

Co t} [1878] 98 U.S., 85, 3 Keener, 

80, 85 ; Griswold v. Hazard, [1891] 

141 U.S., 260, 3 Keener, 107. 

6 S.R.A , s, 31, ill. (#), 

6 James v Couchman , [1885] 

Ch, D., ai?. 
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great and essential grounds of justice, that relief 
can be bad against any deed or contract in 
writing, founded in mistake or fraud.' 

We have already seen that if a plaintiff sues 
to enforce a contract in writing which is not iden¬ 
tical with the actual agreement between the parties, 
the defendant may show how it should be varied 
with the object of bringing it into conformity 
therewith, and then if the plaintiff insists on 
specific performance he has to submit to the 
variation so proved.' Section 31, Specific 

Relief Act, recognises the right of this defendant 
in some cases to come into court as the plaintiff 
and actively seek the rectification or reformation 
of the faulty contract in writing. 3 For the 
endeavour of a court of equity is to get at the 
true understanding of the parties and to give 
effect, so far as practicable, to their agreements 
as they really are, and not as they merely 

seem to be. It may therefore correct a 

contract or rather instrument in writing when 
it is satisfied that the same does not truly express 
the intention of either party. “ The reason, ” it 
was said in a leading American case, “ is ob¬ 
vious. The execution of agreements, fairly and 
legally entered into, is one of the peculiar 

branches of equity jurisdiction; and if the in¬ 
strument which is intended to execute the agree¬ 
ment be, from any cause, insufficient for that pur¬ 
pose, the agreement remains as much unexecuted 
as if one of the parties had refused altogether 
to comply with his engagement; and a court of 
equity will in the exercise of its acknowledged 
jurisdiction, afford relief in the one case as well 
as in the other, by compelling the delinquent 


1 Per Kent, C., GilUspiev . Moon, 5, 26, 

Sttpra, * Anarullah Shaikh v. Ko^lask 

* Ante, 306-11, 432-6 ; S.R.A,, Chundet Bou % [1881] 8 Cal., 118. 
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party fully to perform his agreement according to 
the terms of it and to the manifest intention of 
the parties , , ’ 1 But an instrument executed^with 
all the deliberation and solemnity that a document 
in writing implies, cannot be lightly touched- 
Equity may compel parties to perform their 
agreements when fairly entered into, according to 
their terms, but it has no power to make agree¬ 
ments for the parties, and then compel them to 
execute the same.’ “ Courts of equity do not 
rectify contracts,” said James, V.C. ; " they may 
and do rectify instruments purporting to have 
been made in pursuance of the terms of con¬ 
tracts. ” 3 It has accordingly been laid down with 
authority : ” The power which the court possesses 
of reforming written agreements where there has 
been an omission or insertion of stipulations 
contrary to the intention of the parties and under 
a mutual mistake, is one which has been frequent¬ 
ly and most usefully exercised. But it is also 
one which should be used with extreme care and 
caution. To substitute a new agreement for one 
which the parties have deliberately subscribed 
ought only to be permitted upon evidence of a 
different intention of the clearest and most satis-. 
factory description. It is clear that a person 
who seeks to rectify a deed upon the ground of 
mistake must be required to establish in the 
clearest and most satisfactory manner, that 
the alleged intention to which he desires it 
to be made conformable continued concur¬ 
rently in the minds of all parties down to 
the time of its execution, .and also must" 
be able to show exactly and precisely the form 
to which the deed ought to be brought. For 

' Her Washington, J., Hunt v. 9 Ibid, 

Rvusmantire s Admrs [182&J 1 1 Mackenzie v. Coupon, [1869] 8 

Peters, 1, 3 Keener, 16. Eq. f 368, 3 Keener, 271. 
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there is a material difference between setting 
aside an instrument and rectifying it on the 
ground of a mistake. In the latter case you can 
only act upon the mutual and concurrent inten¬ 
tion of all parties for whom the court is virtually 
making a new written agreement.But note 
it is only a new 'written agreement. Rescission 
is a more drastic remedy than rectification and 
will not be readily resorted to in the case 
of executed contracts. To afford relief in the 
milder form is “ not to make a new contract for 
the parties, but simply to refuse to set aside the 
contract which they have made for themselves, 
under a mistake, provided the party profiting by 
the mistake will do a more perfect equity by 
correcting the same.” 2 

A plaintiff, therefore, who seeks the assist¬ 
ance of a court for the rectification of a con¬ 
tract in writing must clearly prove, 3 that (a) there 
was a prior complete agreement, which ( b) accord¬ 
ing to the common intention was embodied in 
writing, but ( c) by reason of fraud or mistake in 
framing the writing, this does not express or give 
effect to the agreement. 4 A negotiation not 
concluded is not enough, 5 nor an honourable 
understanding which, as of imperfect obligation, 
the law does not enforce. 6 And if the writing 


1 Fow!er } v. Fowler [1859] 4 l)e 
G. & J. ( 250, 264-5. 

* Laurence v. Staigg, [1866] 8 
R.I., 256, 3 Keener, 233. 

8 S.R.A., s, 31, The word ‘con¬ 
tract 1 here means the instrument 
purporting to embody the contract, 
yew raj v. Norwich Assurance Co 
L1903] 5 Bom. U.R., 853. Bread at- 
tane v. Chandos t [1836] 2M,& C., 
7i 1 

* Per Monks, j. “In every case, 
it must clearly and satisfactorily 
appear that the precise terms of the 
contract had been orally agreed 


Upon, and that the writing after¬ 
wards signed fails to be, as it was 
intended, an execution of such pre¬ 
vious agreement, but, on the con¬ 
trary, expresses a different contract.” 
Citizens National Bank v. Judy, 
[1896] 146 Indiana, 322, 

a Morocco Land Trading Co , v. 
fry, [1865] 13 W.R. (Eng ), 310, 

11 L, T., 618, (the slip, as distin¬ 
guished, from the policy, is not a 
contract). Marshall v. Wes/rope^ 
[1896] 67 N. W. Rep., 257, 3 
Keener, 172-3. 

fl Mackenzie y. Couhon , supra. 
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purport to contain the contract, but omit 
some material part thereof, and there was 
no common intention to put the whole contract 
into writing, the document cannot be rectified,' 
E.g ., the parties may have deliberately agreed to 
leave out a certain clause. In Lord Trnham v. 
Child , 1 * there was a deed granting an annuity 
which the parties intended to be redeemable, but 
from which a clause containing the power of 
redemption was designedly omitted, as the parties 
at the time thought (erroneously, as they sub¬ 
sequently discovered,) that its insertion would 
make the contract usurious. So a power of sub¬ 
sequent revocation may be intentionally left out 
of a voluntary deed, because of an erroneous 
belief of the grantor that, notwithstanding such 
omission, he will have the power. 3 The omission 
in such cases is purposed, and, if the parties 
apply for rectification, they desire the court ( in 
Lord Eldon's words ) “ not to do what they in¬ 
tended, for the insertion of that proviso was di¬ 
rectly contrary to their intention, but they desire 
to be put in the same situation as if they had 
been better informed, and consequently had a 
contrary intention.” 4 * The parties again may have 
deliberately selected one species of security and 
rejected another. In the well-known case of 
Hunt v. Rousnutniere’$ Administrators , s Rous- 
rnaniere had taken a loan from the plaintiff upon 
an agreement to secure the amount on two ships. 
He offered to give a mortgage, but the plaintiff 

1 2 Williams, V, & P., 701. v. fonts, [1888] 36 W. R. (Eng.) 

[1781J l Bro. C.C., 92. 573 !' Vouilloji v. States, [1857] 2 5 

• Worrail v. Jacob, [1817] 3 L. J, Ch., 875 ; Kelly v. Turner, 
Mer„ 2^6, 270, Distinguish Martin [1883] 74 Alab. t 513, 3 Keener, qj. 
v. N. V. S. & W . R , Co., [1882] 36 6 [1828] 1 Peters, 1, 3 Keener, 

N- J- Eq . 109, 3 Keener, 89. 13*. Cf, Marshall v . Wes trope, 

4 Towmhend v. Stangroorn , [1801] [1896] 98 Iowa, 324, 3 Keener, 166 : 

6 Ves., 328, 333, Cf. Pitcairn v. Greene v. Smith, 160 N. Y., 533. 

Ogbourne , a Ves Sr., 375 j Williams 
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took the advice of counsel and preferred to _ take 
instead a power of attorney authorising him to 
execute a bill of sale of the vessels, and, in case 
of loss, to collect the amount for which the said 
vessels were insured. The security so chosen 
failing or proving inadequate, the court cannot 
direct a new security to be substituted therefor; 
And, finally, the parties may deliberately agree to 
renounce doubtful rights, because they are not 
clear as to the law applicable or certain about the 
facts.’ The form of the instrument in the above 
cases, by whatever considerations arrived at, is 
part of a real agreement and the result of an 
effective choice of courses, 1 and if either party 
mislikes it afterwards and pleads, say, an error of 
law, since the parties have agreed upon the law, 
whether their view be right or wrong, there can 
be no relief. 3 For no court will be justified in 
making a new contract for the parties. 4 _ The mis¬ 
takes of law then against which equity will not 
relieve, are those which pertain to the subject 
of the contract, and were inducements thereto, or 
considerations therefor. In such cases the 
parties intended to make the very contracts which 
they executed, but they were mistaken as to the 
results to be reached, and these results were in¬ 
ducements to the contracts. The mistakes do not 
pertain to the instruments, but to their effect upon 
the rights of the parties, possibly not contem¬ 
plated by the contracts or provided for therein. 5 


• Stewart v. Stewart^ [1839] 6 
Cl. & F,QXI; Stone v. Godfrey, 
T1854! 5 De G. M. 6* Gm 76 I Ssars 
v. Grand Lod%e, 163 N, Y., 374 ? 
Pollock, Con . (W. W,), 578 

• Pollock, Con, {W. W,), 577. 

• Bigelow, I L. Q, R., 300, I 

Story, Eq, t 

4 2 Pomeroy, Eg* /?., TT41 ; 


Wkittemore v. Farrington, [1879] 
76 N. Y., 452, 3 Keener, 212 {per 
Rappallo, J., “ After a contract has 
been thus fully performed there 
can be no jurisdiction in equity to 
decree a second performance.’') 

6 Stafford v. Fetters , [1881] 55 

Iowa, 484, 3 Keener, 88, Ante, 426-7. 
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If a mistake is averred as the ground for the 
reformation of a written contract, the evidence 
must prove ‘'a mistake common to all the 
parties,” 1 i.e., a common intention different from 
the expressed intention, and a common mistaken 
supposition that it is rightly expressed. 2 There 
is no mistake as to what was agreed, the mistake 
is in the expression of the agreement in writing. 
If there were a mistake in the agreement itself, 
that would preclude a consensus ad idem and no 
contract would be formed, and there would be 
nothing to rectify the instrument by. 3 A mutual 
mistake therefore must be shown. 4 If the court 
were to act upon the mistake of one party to the 
agreement only, it would be imposing upon the 
other party the erroneous conception of this. 5 
As Ames, C. J., explained, “ If the court were to 
reform the writing to make it accord with the 
intent of one party only to the agreement, who 
averred and proved that he signed it, as it was 
written, by mistake, when it exactly expressed 
the agreement as understood by the other party, 
the writing, when so altered, would be just as far 
from expressing the agreement of the parties as 
it was before; and the court would have engaged 
in the singular office, for a court of equity, of 
doing right to one party, at the expense of a 
precisely equal wrong to the other.” 6 The mis¬ 
take may be either as to the contents or the effect 


1 Per Rom illy, M. R,, Bentley v. 
Mackay, [1869] 31 Beav., 151. 

a Pollock, Con, ( IV. W, ),63Q. 

3 Cf. Beale v. Kyte , [1907] 76 L. 
J» Ch.. 294, 

4 S. R. A,, s. 31; Hetikle v. Royal 

Exchange Assurance C<?„ [ 1749 ] 

1 Ves. Sr., 318 ; Mortimer v. Short- 
ally [1842] 2 Dr. & W., 363. .fiWv 
v, lord Kensington , [1856] 2 K, & 
J., 753 l Earl of Bradford v Earl of 
Ronneyy [1862] 30 Beav,, 431; Kills 

7° 


v. Rowland , [1853] 4 De G. M. & 
G., 430 ; Thompson v. Whitmore , 
[i860] 1 J. & H., 268, 276 ; fawa - 
kir Singh v. Arjun Singh, [1904] 

8 O.C.. 1. 

* Sells v. Sells, [i860] 1 Dr. & 
Sin., 42 ; 345- 

0 Diman v. Providence W. & B. 
R. Co., [1858] 5 R. I., 130, 3 Keener, 
258. Cf. Gun v. Me Car thy, L.R, 
Ir., 13 Ch, D«, 404; Williams v, 

Hamilton , 65 Am. St. R. p 475 - 
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of the instrument, but it must be a mistake of 
both parties in regard to the same matter, 1 * 
Where mistake is proved as a fact the plaintiff’s 
negligence cannot be pleaded as a bar to relief. 3 
“ The rule caveat emptor applies,” said Sawyer, 
J., “to the. making of the contract of purchase— 
the negotiations, the agreement, the inducements 
upon which the purchaser acts, the grounds on 
which the minds of the parties meet, but not to 
the formal, clerical process of giving the purchaser 
written evidence of the completed bargain.” 3 A 
conveyance may therefore be rectified where it 
purports to pass property which the parties never 
intended to deal with ■ there is a common error 
in such case. Such was the case of Crowe v. 
Lewin 4 , where it was proved that what one meant 
to sell the other did not mean to buy, and what 
one meant to buy the other did not mean to sell. 
But where the vendors did intend to sell all their 
remaining interest in some property, but by their 
own mistake they misdescribed the nature of that 
interest, it is a case of unilateral mistake, and there 
can be no relief. 5 The conveyance here is such 
as the parties intended it should be, and the 
grantee may in good conscience retain the pro¬ 
perty, though it turns out to be more valuable 
than it was supposed to be. 6 

In a case where the plaintiff had agreed to sell 
two houses according to a certain plan, but the 
conveyance prepared by the defendant’s solicitor 
referred to a different plan and affected a larger 
property, Romilly, M.R., said that, as the court 
would not enforce specific performance of a con- 


1 Page v. Higgins , [1889] 150 

Mass., 27, 5 L. R. A., 152. 
s 2 Pomeroy, Eq. J., 3. 856. 
s Hit chi ns v. Petlhigill % [1876] 

58 N. H., 3, 3 Keener, 371. 

4 [1884] 95 N. Y, ( 423, 3 Keener, 


294. 

5 Okill v. Whittaker , [1847] ; 
Ph., 338) 3 Keener,. 227. 

• SUdwell v. Anderson , 21 Conn. 
139- 
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tract which one party had made under a mistake, 
so the court might interfere where rectification 
was claimed on the ground of unilateral mistake, 
if the parties could be placed in statu quo, and, 
following an older precedent of his own, 1 gave 
the defendant, who had traversed the plaintiff’s 
averments, an option of “ having the whole con¬ 
tract annulled or else of taking it in the form 
which the plaintiff intended.” 2 This course was 
also adopted in two later cases. 3 * But there can 
be no doubt that the learned Master of the Rolls 
laid down the law as to the effect of mistake too 
broadly/' and the cases must be regarded as ano¬ 
malous. 5 The court was apparently unable to 
determine whether the plaintiff’s allegation of mis¬ 
take was correct or the defendant’s denial there¬ 
of, and attempted to give an equitable judgment 
on the hypothesis that both stories were true. 6 If 
the parties did not rightly understand each other, 
it was not possible without consent to make either 
take what the other had offered. 7 Farwell, J., 
has recently examined these cases and pointed 
out that the defendant’s conduct, though not 
actually stigmatised as fraud, was treated as equi¬ 
valent to it. His lordship holds that in the ab¬ 
sence of fraud, there is no jurisdiction to grant 
the relief of rectification upon the ground of 
unilateral mistake. 8 Turner, L. j,, however, sug- 


1 Garrard v. Frankcl , [1862] 30 

Beav., 445, 3 Keener, 26r, 

* Harris v. Peppcrell , [1867] 5 

Eq , 1. 

* Bloomer v . Spittle, [1872] 13 
Eq., +27, 3 Keener, 398 ( Romtlly, 

M. R.); Paget v. Marshall , [1884] 
28 Ch D . 235, 3 Keener, 295 ( Ba¬ 
con, V. C. ), Cf. also Brown v, 
Lamp hear, 35 Vl, 252, and other 

American cases cited in Pollock 
Con. ( W. W. ), 600 n . 

* Cl. Tamplin v, J fames t [1880] 


15 Ch. D., 215 ; 2 Williams, V. 

& P , 712, 

3 2 Dart, V. & P., ed. 6 , 839, ed. 7, 
743; Pollock, Con. ( W.W. ), 644 1 
Kerr, Fraud, 463 

6 2 Williams, V. & P. } 716 ( where 
the cases are examined and ana¬ 
lysed with much ability ). 

s Cf. Clowes v. Higgimcn , [1813] 

1 V. & B, 5 3 4 > 535 i Pollock, Con. 
( W.W. ), 600-1. 

8 May v. Plait , [1900] I Ch , 616, 
623 Fry, s. 732 , p, 345 - 
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gested an exception in the case where the object 
of the rectification was to set aside a deed pro 
tanto as against the party alleging the mistake 
and where the particular part of the instrument 
affecting this party could be taken out. But this 
was an obiter 

The expression ‘ mutual mistake ’ has been 
criticised, for the mistake averred is in the writ¬ 
ing, and where the defendant has intended it, the 
mistake is obviously on one side only. 1 * 3 But in 
such a case, the defendant’s conduct may be 
deemed fraudulent, 3 and where fraud can be 
established the plaintiff may claim rectification, 
mistake or no mistake. 4 Where the instrument 
does not express the true intent of the parties, 
owing to mistake on one side coupled with fraud 
or inequitable conduct on the other, relief will be 
freely given, 5 and no question will be raised as 
to how far the mistake may be attributed to the 
plaintiff’s own negligence. 6 It is certainly not 
just that one who has perpetrated a fraud should 
be permitted to say to the party defrauded 
when he demands relief that he ought not to 
have believed or trusted him. 7 Where the 
defendant is shown to have been aware not 
only that the instrument did not express the 
real agreement, but that the plaintiff was ignorant 
of the discrepancy between the instrument and 


1 Bentley v. Mackay. [1862] 4 
De G. K. & J., 279. 

1 Rider v. Powell, 28 N. Y., 310 ; 
Bigelow, i L y. R„ 298, 1 Story, 
Kq , 15 on. 

1 2 Williams, V. & P„ 718. 

* S. R.A., 31 ; 1 Story, 9. 154, 

Welles v. Yates, [1871] 44 N* Y., 
525, 3 Keener, 272. 

5 Simmons Creek Co. v. Doran , 

142 U. S , 417; Kilmer v. Smith, 
[1879] 77 N. Y,, 126, 3 Keener, 
283 ; Citizen's JYat. Bank v, Judy, 

[1896] 146 Indiana, 322, citing 4 


Pomeroy, Eq . J ., s. 1376. Cf. 
Evans v. Llewellyn, [1787] 1 Cox., 
333* 

4 Albany City Savings Inst, v, 
Burdick f [1881] 87 N. Y., 40, 3 
Keener, 378 ; West v. iS 'udtla, 69 
Conn, Go ( failure to read is not 
negligence). Otherwise where no 
fraud, Bid ridge v. Dexter P. R. Co , 
[4895] 88 Maine, 191, 3 Keener, 
160. 

7 Per Earl, ]., Albany Cily 6hv- 
Utgs Inst v. Burdick , supra. 
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the agreement, the, case is clearly one for refor¬ 
mation. 1 2 Cases have occurred where one of the 
parties has really acted as the other’s agent and 
prepared the deed which, relying upon him, the 
other has executed. If it afterwards turns out 
that the latter has acted upon a wrong assump¬ 
tion and the instrument was not properly framed, 
a court of equity may reform it. 

The burden of proof that the instrument does 
not agree with the intention is upon the plaintiff 
in a suit for rectification, 3 and in order to dis¬ 
charge it he must adduce evidence that is clear, 
cogent and convincing. Equity will reform a 
contract only when, after reformation, it will 
express the understanding of both parties at the 
time. 4 In rectifying a written instrument, there¬ 
fore, the court may inquire what the instrument 
was intended to mean, and what its legal conse¬ 
quences were intended to be, and is not confined 
to the inquiry as to what the language of the 
instrument was intended to be. 5 In the absence 
of existing writing which contains the original 
instructions or contract, parol evidence will be 
acted upon by the court. 6 This is an exception 
to the general rule that where a contract, grant 
or other disposition of property has been reduced 
to writing, evidence of intention dehors the docu¬ 
ment cannot be admitted for varying its terms in 
any way. 7 And it is an exception that follows 


1 Keister v. Myers , [1888] 115 
Indiana, 312, 3 Keener, 314. 

2 Clark v. Girdwood , [1877] 7 CIf. 
I), g ; Lovesy v. Smith, [1880] 15 
Ch, D,, 665 ; Pollock, Con ( W.W. ), 
641-2. Cf. 1 Story, Eg , s. 138 c. 

'* Wright v. Goff, [1856] 22 I 5 euv., 
207 ; Bonkole v. Henderson , [*895] 
1 Gh„ 742, 2 Ch., 202. 

4 Wilkinson v. Nelson, [1861] 7 

Jar, N. 3 ., 480. 


1 S. R. A., s. 33. Cf Murray v. 
Parker, [1854] 19 Bcav,, 305, 308 ; 
She Urn me v. Inch iqttin , [1784] I 
Pro. C, C., 338, 341 ; Hinson y. 
Mutton, [1878] 98 r, S., 79, 3 
Keener, 234, 

* Jiwraj y Norwich Assurance 
Co., [1903] 5 Bonn L. R. f 853. 

7 Ind. Ev. Act, s. 92 ; Baikhh'en v 
Legge [1899] 22 All, 149, 158, P, C, 
Cl. 2 Williams, V. ■& P., 698. 



Evidence, 

JKItOl. 





Nature of 
evidence. 



558 SPECIFIC RELIEF. 

from the very nature of the case put forward by 
the plaintiff. Where a court is asked to reform 
a document because it does not correctly express 
the intention of the parties, the expression be¬ 
comes immaterial and the issue to be determined 
is—what was the intention, the intention, t.e., as 
to the meaning and effect of the agreement the 
parties had entered into, and not as to the words 
they had chosen to employ ? And the intention 
which the court has to ascertain is that which 
was in the mind of the parties at the time they 
entered into the contract, and not that which 
might have arisen later on by reason of subse¬ 
quent developments. 1 “ You cannot prove,” said 
Holmes, J., “ a mere private convention between 
the two parties to give language a different mean¬ 
ing from its common one.” But “ as an artificial 
construction cannot be given to plain w 7 ords 
by express agreement, the same rule is applied 
when there is a mutual mistake not apparent 
on the face of the instrument,” and it ‘‘must 
be construed to mean what the words would 
mean if there were no mistake.” 2 

The party alleging the mistake must show 
exactly in what it consists, and the correction 
that should be made. The evidence must be 
such as to leave no reasonable doubt upon the 
mind of the court, as to either of these points. 3 
In England courts have from time to time for¬ 
mulated special rules of evidence to guide 
'judicial discretion in cases of rectification. The 
proof must be " strongest possible,” it has been 
said by one authority, 4 “ strong and irrefragable,” 
by another. 5 The ordinary rule of evidence in 

[ I Story, Eq.y s. 164 (//), 

a Goode V. Riley , [1S91] 153 

Mass., 585, 3 Keener, 254. 

3 Hearne v. Marine Insurance 
Co 20 Wallace, 488, 


4 Towmheml v. Siaugroom, [1801] 
6 Ves , 328, 333 ( Lord Eldon ). 

6 Shelburne v. Inchiquin , [1784] 
1 Bro, C. C M 388 ( Lord Thui bw ). 
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civil actions that a fact must be “proved by a 
preponderance of evidence, does not apply to 
such a case as this,” says the Massachusetts 
Court. 1 Oath against oath has been deemed 
insufficient, and where the defendant by his 
answer has traversed the case set up by the 
plaintiff, the latter has not been allowed to 
succeed upon parol evidence alone. 2 So where 
a previous agreement in writing has been pro¬ 
duced, which is unambiguous, the court has 
refused to admit parol evidence to rectify the 
final instrument executed in accordance with such 
agreement. 3 But the legislature in India has 
avoided hard and fast rules, and rightly. It may 
be admitted that “ until beyond reasonable con¬ 
troversy the mistake is made to appear, the 
writing must remain the sole expositor of the 
intent and agreement of the parties.” 4 The pre¬ 
sumption in favour of the written over the 
spoken agreement is almost resistless. 5 But it is 
also clear that when the mind of the court is 
entirely convinced upon any disputed question, 
it is its duty to act upon the conviction. 6 The 


1 Hudson Iron Co. v. Stockhridge 
Iron Co , [1870] 102 Mass,, 45, 49. 

s Mortimer V, Shortall , [1842] l 
Or. & War., 363, 374; Attorney- 
Genera! v. Sftu f e/ 1 3 [1835] 1 Y. & C., 
559 ) 5 S 3 * But see as to these dicta 

2 VVilliams, V. & jF\, 702 «. AVhere 

mistake is admitted, see Pollock, 
Con, ( W. W. ), 638, 

* Davies v Hit ton, [1842] 2 Dr. & 
War., 225. 232 ; Pollock, Con., ( W. 

W. ), 637. If the previous agree¬ 
ment is ambiguous, parol evidence 
is admissible to explain it, Murray 

v. Parker, supra. But in the 
absence of any express reference, 
there does not seem to be any 
presumption that the previous 
agreement in writing represented 
the intention of the parties even at 
the time when the instrument 


sought to be rectified was executed. 
I Story, Eq ,, s. 160. 

1 Hinton v. Insurance Co., 63 
Alabama, 488. 

a Park Bros. 6* Co. v. Blodgett 
& Clapp , [1894] 64 Conn., 28, 3 
Keener, 155 

8 Waterman, 515 : *‘The court 
will look at the surrounding cir¬ 
cumstances existing when the con¬ 
tract was entered into, the situation 
oi the parties, and the subject- 
matter of the contract and all the 
provisions and expressions of the 
instrument. The court will also 
call in aid the acts done under the 
contract and deed, and contempora¬ 
neous writings made between the 
parties at or near the time when 
the deed was executed relating to 
the same subject-matter,” 
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true rule seems to be thab'equity will not reform 
an instrument on the ground of mistake unless 
the evidence is clear and convincing. 1 * The 
remedy may not be granted upon a probability 
or even a mere preponderance of the evidence, 3 
the court should act with care and caution, 3 but 
if it is reasonably satisfied of the error, there is 
no reason why it should not act even upon parol 
evidence, though there is nothing in writing to 
which the parol evidence may attach. 4 And a 
court may rectify a written contract not only 
when the fact of the mistake is expressly esta¬ 
blished, but also when it is fairly implied from the 
nature of the transaction. 5 Thus where a joint 
loan of money is advanced to two or more obli¬ 
gors, but by the instrument which is drawn up 
they are made jointly liable, and not jointly and 
severally, the nature of the transaction and the 
circumstances of the case, may raise a presump¬ 
tion that the parties intended the bond to be joint 
and several, but failed to do so by mistake or 
want of skill, and the court may give effect to 
the presumption by reforming the instrument, 
if satisfied about the mistake and the intention. 6 . 
Marriage Rectification is frequently applied for in 

settlements. England in connection with marriage and other 
family settlements, and in many of these cases 
articles previously prepared are available for 
comparison and reference. Where the settlement 
purports to be in pursuance of the articles, but is 
found to differ, the court may presume mistake and 
reform the latter document, and will apparently 


1 S.R A,, s, 31. Wall v. Meeilk y 89 
Minn , 233, 240 ; Southard v, 

Curley 1892] 134 N.Y., M 8 * 3 
Keener, 460, 

3 2 Pomeroy, Eg. J. s, 859; 

j Story, Eg., s. L$ 7. 

1 Murray v, Par hr , supra, 


i Alexander v. CrosMe y [1S35] 
LI. & G., 145, i$o, 46 R. R., 185; 
Gillespie v. Moon , [1817] 2 Johns* 
Ch., $ 85 * 

a 1 Story, Bq M s. 162, 

0 Bishop v, Church , [1750] 2 Ves., 
Sr*, ioo, 371, 
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make no distinction between an antenuptial 
and a post-nuptial settlement, But if the 
settlement does not refer to the previous articles, 
the court will not act upon any presumption but 
will require proof as to whether the settlement 
was or was not meant to follow the articles. 1 In 
rectifying a settlement the intent of the articles, 
and not its actual words, will have to be primarily 
considered, 2 and the court will act with extreme 
caution, because it is impossible to recall the 
marriage, or to remit the parties to the same 
position in which they were before the marriage. 3 

A court of equity would be of little value, ^ecuted^ 
it has been said, if it could suppress only positive l0C,men • 
frauds, and leave mutual mistakes, innocently 
made, to work intolerable mischiefs, contrary to 
the intention of parties. 4 Reformation in such 
a case can injure neither party, it will, on the 
contrary, advance their real purpose; while a 
refusal to reform may work a surprise or fraud upon 
both. 5 A court of equity therefore makes no differ¬ 
ence between documents upon the ground of their 
being either executory or executed ; when a case of 
reformation is clearly established, a memorandum 
or articles will be as readily rectified as a duly 
executed and registered conveyance. 6 The con¬ 
summation of the transaction in ignorance of the 
mistake, without laches on the part of the party 
injured, gives to the other party no immunity 
from making recompense, nor does it deprive the 
court of the power to remedy the injustice. 7 


1 Bold v. Hutchinson , [1855] 5 
De G. M. & G,, 558, $67-8. 

* Cogan v. Du fie Id, [1876] 2 Ch. 
n.,44 

* Per Lopes, L J., Tucker v. Ben • 
nett , [1887] 38 Ch . D., i, 

4 I Story, Eq., s. 1 55. 

B Ante, 32, 

0 Beaumont v. Brantley , [1822] 

T, & R,, 41, 52 j Fife v» Clayton , 

7» 


[1807T 13 Ves, 546 j While v. White, 
[1873] IS Eq,, 247 ; Cowen v. True- 
Jitt 7 [1899] 2 Ch., 309 ; Ee Ethel 6* 
Mitchells .$• Butlers contract , [1901] 
I Ch., 945 ; Qlley v, Fisher , [1886] 
34 Ch,D., 367. 369. 

7 Per Andrews, C. J., Paine \ r , 
Upton , [1882] 87 N, Y*, 327 j 3 
Keener, 392. 
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And the relief has sometimes been given in a 
comprehensive form. Where the same mutual 
mistake has been repeated in each of a chain of 
conveyances, equity may work back through all 
and hold the last vendee entitled to a reformation 
against the original grantor. 1 And where a 
mutual, mistake in the description of the mort¬ 
gaged property was copied from the mortgage- 
deed into the foreclosure decree and thence into 
the sheriff’s deed to the foreclosure purchaser, 
American courts have gone back to the original 
transaction and reformed the mortgage and 
decree as well as the deed, so as to make 
them conform to the intention of the parties con¬ 
cerned. 2 

But the court has a discretion to exercise, 
and it may refuse to rectify a contract in writing, 
where rectification will not alter its effect, nor render 
it operative. 3 4 5 Equity does not interpose to 
correct mistakes by which the rights or interests 
of the parties are not affected.' 1 So it may 
hold its hand where it considers the agreement 
inequitable or unconscientious. s He who comes 
into equity must come with clean hands. And 
where a plaintiff has lost a remedy by his own 
laches, the court will not by rectification grant 


1 Blackburn v. Randolph , 33 Ark. 
Iig ; Tillis v, Smith , 108 Alabama, 
264. 

* Busey v. Moraja , 130 Calif., 

586; 3 Pomeroy, Eq>R , 1143. But 
see Stephenson v. Darris i 131 Ala¬ 
bama, 470. In Waldron v. Letson ) 
IJ N,J. Eq , 126, purchaser was 
quieted in his possession against 
mortgagor. In Thompson v. Hick- 
man , [1907] 7 ^ L.J., Ch. 2 S 4 i 2$8, 
Neville, while following Davies 
v. Fitton, [1842] 2 Dr. & W. 225, 
and May v. Plait t [1900] I Ch., 616, 
observed, ,l to grant relief where error 
has crept into one document, and 


refuse it where it is embodied In 
two, is inconsistent with equitable 

principle, for equity regards the 
substance rather than the form of a 
transaction.” 

3 Gardner v. Knight , 124 Ala¬ 

bama, 273 (effect same) ; McCrary 
v, Williams , 127 ibid, 231 (mort¬ 
gage remains inoperative even after 
reformation ). 

4 Daggett v. Ayer s [1888] 65 N. 
H., 82, 3 Keener, 183. 

5 S.R.A., s. 32. “On what autho¬ 
rity this section is supposed to be 
founded I know not,” Pollock, F.M. 
M , 123. 
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a remedy which will be exactly equivalent. 1 So 
if an agreement has been adjudicated upon and 
performed under the direction of a competent 
court, it cannot be subsequently rectified. 2 An 
agreement is rectified for some legitimate purpose, 
and if nothing remains to be done under it, there 
is no ground for rectification. 3 Nor will equity 
interfere in favour of a volunteer who has given 
neither valuable nor meritorious consideration for 
a conveyance which is left imperfect. 4 On the 
other hand, as a person has perfect liberty to 
dispose of his property gratuitously if he likes, 
where he has done so irrevocably, he can not 
expect any court to help him except upon strictly 
legal and equitable grounds. 5 And in any case an 
action for rectification will fail if neither fraud 
nor mutual mistake can be clearly proved. 6 
Where a mistake is relied upon, to warrant relief 
in equity it must be shown to be material. The 
matter of fact to which it relates must be such 
that it animated and controlled the conduct of 
the party. It must go to the essence of the 
object in view, and not be merely incidental. The 
court must be satisfied that but for the mistake 
the plaintiff would not have assumed the obliga¬ 
tion from which he seeks to be relieved. 7 

The relief of rectification may be granted Parties. 


1 Daggett v. Ayer } supra ; 2 Pom¬ 
eroy, Eq. s. 678. 

4 Caird v. Moss , [1886] 33 Ch, 
D , 22. 

9 Kelleher, 195. 

* Phillipson v. Kerry , [1863] 32 
Beav., 628 : Brown v, Kennedy , 
[ 1863] 33 Beav., 147 ; Lister v. 
Hodgson, [1867^ 4 Eq., 30, 34, “if 
there is a mistake or a defect, it is 
a mere failure in a bounty, which, 
as the grantor was not bound to 
make, he is not bound to correct,” 
Adair v. McDonald , 42 Ga., 506. 
“ Equity never gives active assist¬ 


ance to a volunteer,” unless its aid 
is invoked in favour of a voluntary 
trust completely executed, Thompson 
v Whi/emoPe, [i860] 1 J. & H,, 268. 

3 Phillips v. MulUngSy [ 1871J 7 
Ch.,'244 ; Turner v. ■ Callings, [ 1 Sv71 ] 
7 Ch., 339, 342; Hall v. Hctll, 

[1873] 8 Ch., 43 ° ; Bonhote v. 
Henderson , [1895] I Ch., 742, affd. 
2 Ch , 202. 

6 A manat Bibi y, Lackman 

Persad, [1886J 14 Cal., 308, P. C. 

7 Gtymes v, Sanders, [1876] 93 
U. So 55. 3 Keener, 178. Kerr, Fraud, 

441 . 
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where the question is mooted as between the 
original parties to the agreement or their repre¬ 
sentatives in interest, heirs, devisees, legatees, 
assignees, voluntary grantees, or judgment- 
creditors, 1 2 or purchasers from them with notice 
of the facts. 3 And in the case of a settlement it 
has been said that the plaintiff, who seeks recti¬ 
fication, need not be or represent one of the 
original parties to it, or be even within its con¬ 
sideration. 4 But no reformation can be had as 
against innocent third parties who are not in 
privity with the parties who originally contracted. 5 
And as the right to claim rectification is only an 
equity/ it can be given effect to only without 
prejudice to rights acquired by third persons in 
good faith and for value. 7 Such rights, acquired 
on the faith of the instrument as it stood, deserve 
at least equally to be protected by a court of 
equity and the instrument cannot be reformed 
after a bona fide acquisition of the subject-matter 
for value. 8 

A contract in waiting may be first rectified 
and then, if the plaintiff has so prayed in his 
plaint and the court thinks fit, the rectified con¬ 
tract may be specifically enforced. 9 E.g. } where a 
client has contracted with his solicitor to pay him 
a fixed sum in lieu of costs, but the written con¬ 
tract contains mistakes as to the name and rights 
of the client, which, if construed strictly, will ex- 


1 S. R.A,, s. 31. For form of decree 
see While v. 1 Yhite^ [1872] 15 
247 ; Stock v, Vinning , [1858J 25 
I 3 eav., 235, 

* 2 Pomeroy, Eq ., s. 721. 

* 1 Story, Eq, y s. 165. 

4 Thompson v. Whtiemore, [i860] 

I J. & II.. 268, 273. 

* Adams v. Baker , 24 Nev., 162, 

77 Am. St. R m 799. 

* 2 Williams. V. $ P. t 719. 

r S.R.A., a. 31, 


8 Blackie v. Clark, [1852] t 5 
Beav., 595 ; Garrard v, Franktly 
[1862] 20 Beav., 445 ; Fane v. Fane, 
[1875] 20 Eq., 698 ; 2 Pomeroy, 
Eq. s. 776 ; 1 Story, Eq.y 151 n, 
11 S.R A., 9. 34. In the converse 
case, however, of suit for recover} 7 of 
property sold without prior demand 
for rectification of sale-deed, Telief 
has been refused, Sajjad v. Baker , 

[1907] 11 O. C , 93 ; Sed quaere. 
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elude the attorney from all rights under it, the 
latter may in the same suit have it rectified and, 
if the court thinks fit, obtain an order for pay¬ 
ment of the sum, as if at the time of its execution 
it had expressed the intention of the parties. 1 
When equity once acquires jurisdiction it is re¬ 
tained, as we have seen, for full relief, 2 so there is 
no reason why any additional relief that may be 
proper, e.g., specific performance or damages, 
should not be awarded in the same suit. 3 A 
contrary practice used to obtain in England for¬ 
merly, 4 and even after the Judicature Act the 
practice does not seem to have become settled 
in favour of a more liberal and less technical 
rule. 5 But upon principle it seems clear that “if 
the court has a competent jurisdiction to correct 
such mistakes, the agreement when corrected, 
and made to speak the real sense of the parties, 
ought to be enforced, as well as any other agree¬ 
ment perfect in the first instance. It ought to 
have the same efficacy, and be entitled to the 
same protection, when made accurate under the 
decree of the court, as when made accurate by 
the act of the parties.In a recent case where 
by the mistake of an insurance agent a policy of 
insurance was issued regarding certain property 


1 S.R.A m s. 34, ill. ; Stedman V. 
Collett , (1854.] 17 Beav,, 608. 

a Tayloe v. Merchants Fire Ins , 
Co , [1850] 9 Howard, 390, 1 Ames, 
60 Ante, 522. 

a 1 Pomeroy, Eq . JP,, s, 238. In 
America foreclosure of mortgage 
( Christensen v Hollingsworth , 96 
Am. St. R., 256 ), recovery on in¬ 
surance policy ( Taylor v. Glens 
Falls Ins. Co ., 44 Fla., 273), and re¬ 
moval of cloud on title ( BUler v. 
J)reher % 129 Alabama, 384 ), have 
also been decreed in suits for re¬ 
formation. 

4 Fry, ss 811-2, pp. 351-4, 

where the question is well discussed. 


See also 2 'Williams, V. A' P, 703-7, 
4 Cf. Otleyv. Fisher , [1886] 34 
C 11.0,367, with May v. Flatty 
[ 1900] 1 Ch., 616 ; 2 Dart, V. fy P. 
1046-7. 

* Per Kent, C., KeisseUrack v. 
Livingston , [1819] 4 Johns. Ch., 
144, 2 Scott, 616. i Story, Eq., s. 
161. Ante, 538. As to the form 
in which relief by way of re- 
formation is given see Stock v. 
Firing, [ 18 5 8 J 25 Beav., 235 ; 
White v. White, [ 187 1 ] 15 Eq. ,247; 
Smith v. [1875] 20 Eg , 666 ; 

Andrews v, Andrews , [1889] 81 
Me , 337 ; Set on, Judgments, Ch. 
XLV, s. I (iii), 
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which was erroneously described as located in a 
certain building, and the properly was destroyed 
subsequently in the building to which the contract 
was intended to attach, the Texas Supreme Court 
permitted the assured to sueon the contract without 
previously securing a reformation of the policy. 1 

A suit for the rectification of an instrument 
has not been specially provided for in the first 
schedule of the Indian Limitation Act, and it has 
accordingly been suggested that the residuary 
article 120 applies. 2 But as the plaintiff seeks 
relief on the ground either of mistake or fraud, 
articles 96 and 95 seem to be in point, and the 
Punjab Chief Court has taken tin's view. 3 Where 
a question of laches is raised time can not clearly 
run from the date on which the mistake was com¬ 
mitted, but the terminus a quo must be the 
time when the attention of the person claiming 
relief was first called to the error. 4 

(B) Rescission of Contracts. 

The, rescission of a contract may be said to 
be a remedy converse to that of specific perform¬ 
ance, In such a case the plaintiffs prayer is 
that the contract may not be enforced. And this 
may be so either because the plaintiff has reserved 
to himself by agreement a right, in certain con¬ 
tingencies, to withdraw from the contract, or 
because the contract has been concluded under 
such circumstances or is otherwise such as by 
law not to be binding upon the plaintiff 
unless he chooses to affirm it. Take the case 
of a contract for sale of immoveable property 


1 /Etna Ins . Co. v. Brannon , 

[1905] 2 L N. S., 548. 

1 Advocate General v. Punjab di, 
[1894] 18 Bora. r SSL 562 ; Mitra, 
Lim.j 935 - 


* Gopal v. Arura } [1901] P. R. 
110. 62. 

4 Beale v, KyU, [1907] 76 L. J 
’.Ch., 294. 


* 
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induced by the vendor’s fraud. Here, upon 
discovery of the fraud, the purchaser has an 
election : he may either affirm or repudiate the 
contract. If he chooses to affirm, he may insist 
upon being put, so far as practicable, in the same 
position as if the representation had been true. 1 
If he chooses to repudiate, he may within a rea¬ 
sonable time claim to be restored, so far as may 
be, with due regard to the altered circumstances 
and the rights of bona fide purchasers for value, 
if any, to his former position, 2 and if has received 
any benefit thereunder he must, so far as may be, 
restore the same to the person from whom it was 
received. 3 If the defrauded party chooses to sue, 
three remedies seem open to him. He may rescind 
the contract absolutely and sue to recover the 
consideration parted with upon the fraudulent con¬ 
tract, or he may bring an action to rescind the 
contract and in that action have full relief, or be 
may retain what he has received and bring an 
action to recover the damages sustained. 4 The 
first action presupposes a rescission by act of 
parties, which, as the Contract Act: will show, may 
take place under a variety of circumstances. The 
contract may contain an option to rescind, 5 it may 
be voidable, 6 it may have been broken 7 or a breach 
threatened, 8 or it may have been novated. 9 The 
last action proceeds upon an affirmance of the 
contract. Section 35, Specific Relief Act, pro¬ 
vides for the second class of action, which is 
essentially equitable. 


1 r.c.A, s. 19* 

* Pollock, Com. ( W W. ), 705-6. 
s I.C.A, s. 64. 

* Vail v Reyn old 5, 11S N Y., 297. 

5 Cf. I C.A.j s. 121. 

6 I.C.A,, ss. 19, 19A. 64. 

7 Ibid, s. 39. Cutter v, Powell , 
[1795] 2 Smith, AC., 9, and notes. 


Sub la Ramv. Devu hetli , ri8<ul 
18 Mad., 126. 

8 I.C A,,s. 39. Cf. Purshotamdas 
v. Purshotamdas , [1896] 21 Bom., 
23 i Hochsler v. De la Tour , [1853] 
2 E. & B , 678 ; Roehm v, Horst , 
[1900} 178 U. S„ 1, H. & W, 843. 

9 I.C, A., s. 62. 
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S. R. A., 
s. 35- 


(i) Terminable 
contract. 


An examination of this section shows that the 
relief of rescission may be asked for in respect 
of contracts, whether in writing or not, wherever 
the Transfer of Property Act is in force, 1 and in 
respect of written contracts only in other places, 
and it may be asked for in four classes of cases, 
I will now consider these seriatim. 

(i) '1 he contract may be terminable at the 
instance of the plaintiff, i.e., it may reserve a right 
to rescind in his favour. 2 The parties may stipu¬ 
late for a condition subsequent which will put an 
end to the contract. The “excepted risks ” of a 
charter-party 3 may be referred to as an illustration 
in point. Or the vendor of immoveable property 
may agree that if he fails to show a good title 
within a specified period, the bargain will be off, 4 
and so the purchaser may agree that if he makes 
default in the payment of purchase-money by a 
certain date, the vendor may deem himself re¬ 
lieved of his obligations. An option of rescission 
must be construed with reference to the lan¬ 
guage employed. If the vendor has no title at 
all, he cannot take shelter under a condition which 
entitles him to rescind in the event of the pur¬ 
chaser making an objection or requisition in res¬ 
pect of the title which the former is unwilling to 
comply with. 5 The condition applies only to an 
honest case. 6 No party can capriciously and ar¬ 
bitrarily refuse to perform his promise, 7 and, unless 


1 Act IV of 1882, ss. i, 2, and 
sch. 

a Mars den v, Sambell, [1881] 43 
L. T., 120. 

* Geipelv. Smith , [1872] 7 QR« 
404. In the case of a contract with 
a common earner there is an im¬ 
plication in favour of “ the act of 
God or of the King's enemies '* 
Nugent v. Smith , [1876] 1 C. P. D., 
+ 23 * 

4 Whitbread & Co, V, WaU,[l^Ol\ 


1 Ch,, 9U,[i902] 1 Ch., 835. 

9 Bowman v. Hyland , [1878] 8 

Ch. D., 588, 590 ( vendor was made 
to pay damages for non-perform¬ 

ance ), 

c Re D eight on & Harris s Contract } 

[1898] 1 Ch., 458, 4 6 3 * 

7 In re. Dames Wood, [1885] 
29 Ch. D , 626; In re Starr-Bow- 
kett Society 6* Sibun } [1889] 42 Ch, 
D., 375 ; Re Jackson % Haden y 
[1906] 1 Ch,, 413. 
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there is an express reservation in favour of 
unwillingness, the court will require to be satis¬ 
fied by the party seeking to exercise a contrac¬ 
tual right to rescind, that he has done all that 
was incumbent upon him and the act stipulated ' 
can not be done/ The condition must be acted 
upon bona fide and the occasion for taking such 
action must be within the stipulation, 3 and if the 
right is once waived it cannot be reasserted. 3 
An adverse judicial decision may also put an end 
to the right.* 

(ii) The contract may be voidable by the plain- CD Voidable 
tiff. This voidability may attach to a contract LOnlllU, ‘ 
ab initio or it may arise by reason of the subse¬ 
quent conduct of one of the parties. Sections 19 
and 19A, Indian Contract Act, show that when 
consent to an agreement is caused by coercion, 
undue influence, fraud or misrepresentation, the 
agreement is a contract voidable at the option of 
the party whose consent was so caused. I have 
discussed these circumstances in some detail be¬ 
fore, and, as they are matters which belong to 
the general law of contracts, a lengthened con¬ 
sideration of them here is not strictly called for. 

I will therefore content myself with giving some 

illustrations. The general feature of all the cases 

is that some representation has been made which 

has been acted upon. 5 This representation may Misrepresent- 

have been innocent or not, but if the consent which ation * 


1 Page v, Adams, [1841] 4 Beriv., 
269; Gre a ves v. Wilson, [1858] 25 
Betiv., 290. 

Re Jackmi & Oakskotl , [1SS0] 
14 Ch. D., 851 ; Re Western & 

Thomas , [1907] 76 L. J. Ch., 179. 

9 Hunter v. Daniel , [1845] 4 Hare, 
420 ( money payahle by instal¬ 
ments ) ; Smith v. Wallace, [1895] 1 
Ch- 3 S 5 , 390 ( vendor pitted fast 
and loose with purchaser ). 
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4 Re Arhil Sf Class's Contract, 
[1891] 1 Ch., 6ot, 

J The representation may be 
made a continuing one by agree¬ 
ment, and if it has ceased to be 
true at the time when a transaction 
is entered into on its basis, the con¬ 
tract may be rescinded, Atlas Shoe 
Co. v, Bechard, [1906] 10 L, R. A., 
N. S,, 245. 
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has been thereby induced is riot full and free, 1 it 
does not bind. What therefore the plaintiff in an 
action for the rescission of a contract must esta¬ 
blish is that ( a) the defendant has made a repre¬ 
sentation, in regard to a material fact, {b) which 
representation is false and (c) was not actually 
believed by the defendant on reasonable grounds 2 
to be true, and (d) which was made with intent 

that it should be acted upon, and that (<?) it 

was acted upon by the plaintiff to his damage, 
and ( f) in so acting upon it he was ignorant 
of its falsity and reasonably believed it to be 
true. 3 Where, e. g., Lhe nature of the property 
contracted to be sold is not correctly stated, 4 or 
the burdens to which it is subject are concealed, 
the purchaser may have the contract annulled. 
A may agree to sell a field to B, over which 

there is a right of way. A has a direct per¬ 

sonal knowledge of this, but he conceals it from 
B. B may by suit be relieved from the contract. 5 
So where an intended lessee is represented to be 
“ a desirable tenant,” when he is to the vendor’s 
knowledge in arrears with his rent, the purchaser 
of the premises is entitled to rescission. 6 * In 


1 i. c. A., s 14. 

9 Derry v. Peek, [ 188y]. 14 A. C., 
337, dispenses with this qualifica¬ 
tion, But this decision, though it 
has been followed at Allahabad 
(ante, 291, Shan to v, Nain Sukh, 
[1901] 23 All., 355 ' 35 8 ) is not > 
strictly speaking, binding on the 
Indian courts. Pollock, F, M. 3 /., 

49 sqq* 

3 Southern Development Co, v. 
Silva, 125 U* S. r 247, 250. Cf. 

Penny backer v. Laid ley , [1890] 33 

W. Va ( , 624, 3 Keener, 493. 

1 Hart y. Swaine, [1877] 7 Ch, 

D., 46 ( copyhold sold as freehold ) ; 
Edwards v. McLeay, [ 1815] G* 

Coop, 308 ( title to part of estate 
sold as fee simple defective ) J Not* 


tingham Patent Brick Co. v. Butler, 
[1885] 15 Q.B.D. 26r, afTg. 16 y.B. 
I). 778 ( covenants preventing use 
of land sold as brick-field not dis¬ 
closed ). 

5 S. R. A , s 35, ill, to ( a ) j Wilde 
v. Gibson , [1848J; 1 H. L. C., 605, 
revg. 2 Y. & C . Ch., 542. Cf. Ash- 
burner v Sewell^ [1891] 3 Ch , 405, 
409. Even where a sale is made 
subject to any existing rights and 
easements, if misleading statement 
is made about an easement known 
to the vendor, that will avoid the 
sale. Iiey wood v. Malta lieu, [1883] 
23 Ch. D., 357 ; Bunn v. Flood, ibid, 
629. 

e Smith v. Land etc. Corporation , 

[1884] 28 Oh, D., 7. 
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the ruling case of Flight v. Booth 1 2 certain lease¬ 
hold premises vyere sold with a representation 
( found to have been made innocently) that under 
the original lease “no offensive trade was to be 
carried on, and that the premises could not be 
let to a coffee-house keeper or working hatter/’ 
But when the original lease was produced it was 
found to prohibit the business of brewer, baker, 
sugar-baker, vinter, victualler, butcher, tripe- 
seller, poulterer, fish-monger, cheese-seller, fruiter¬ 
er, herb-seller, coffee-house keeper, working 
hatter, and many others, and also the sale of 
coals, potatoes, or any provisions. Tindal, C, J., 
held that there was such a material discrepancy 
between the particulars and the lease, as to 
entitle a purchaser to rescind his contract, and 
he was not bound to resort to a clause of com¬ 
pensation contained in the lease, 3 So where in 
a sale of immoveable property a misrepresent¬ 
ation is made by the vendor’s solicitors that a 
certain deed contains no unusually restrictive 
covenant, whereas there is such a covenant 
which entitles the tenant in occupation at any 
time (and not, as is usual, within a limited time ) 
to build an additional house as security for the 
ground-rent, the purchaser's claim for rescission 
of the contract will be sustained. 3 But an inno¬ 
cent misrepresentation, thought Blackburn, J., 
will not justify rescission unless such a com¬ 
plete difference in substance between what 
was supposed to be and what was taken, 
can be shown as to amount to a failure of 



1 [1834.] i Bing. N, C., 370, 6 R, [1889] 42 Oh. D., i$o, 

CO 747, ^ Q Andrew v Aitken, [1882] 22 Ch* 

2 Misrepresentation may entitle a D„ 218, In Wanton v. Coppard , 

person to rescind a contract, al- [1899] 1 Ch., 92, the misrepre- 
though there is a clause for com- seniation was made by defendant’s 
pensation, Re Fawcett & Holmes^ agent* 



hi v. 

Booth. 
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consideration. 1 Bat where a material represen¬ 
tation false in fact was proved, the rule in equity, 
which since the Judicature Act is the rule in all 
English courts, 2 did not require further proof 
that the party who made it knew at the time that 
it was false. 3 4 Fo set aside a conveyance on the 
ground of inadequacy of consideration, there 
must be an inequality so strong, gross and mani¬ 
fest, that, thought Lord Thurlow, it must be im¬ 
possible to state it to a man of common sense 
without producing an exclamation at the inequa¬ 
lity of it.' Fraud, where it exists, would operate 
on the whole contract and justi y an avoidance 
in ioto, even where the contract is executed. 5 * 
But it must be remembered that the ignorance 
of the vendor is not of itself fraud on the part of 
the purchaser, and if the latter is enabled to make 
an advantageous bargain by reason of such igno¬ 
rance, the contract will not be ordinarily set 
aside.* 5 “A purchaser is not bound by our laws,” 
said Black, J., *‘to make the man he buys from 
as wise as himself.” 7 - We have already consi¬ 
dered the cases where there is a duty to speak. 8 
But even where there is no such duty in law, 
circumstances may exist which make the pur¬ 
chaser’s silence immoral and unjust, and in such 
cases a court of equity will refuse specific en- 


1 Kennedy v. Panama etc. Mail 
Co.. L1867] (J. B , 580. 587. 

a Benjamin, Sole . 441. 

3 Redgrave v. Hurd , [18S1 ] 20 
Ch. D., T, 12-3 ( Jessel, M.R. ). 
M 0 n c ri e ff , Fraud. 3 1 o, sqq . 

4 Gwytine v. Heaton , [1778] 1 
I 5 r. Ch , I, 3 Keener, 506; hum¬ 
mers v. Griffiths, [1866] 35 Beav., 

27 , 3 Keener, 512 ; Butler v. 
Haskett, [ 1S16) 4 Desaus., 650, 2 

Scott, 674. 

’ Rawlins v. Wickham, [1858] 

3 De, G. J., 304. Edwards v. 


McLeay, [i8rS] 2 Sw,, 287. 

b Ante, 287-8 ; Williams v. Spurt 24 
Mich., 335 ( iron ores not disclosed ). 
The limitations of this rule are 
pointed out by Lord Hid on in 
Turner v. Harvey, [rSar] Jac, 169, 
178 Bigelow, Fraud\ 592, 

7 Harris v. Tyson , [i8$$] 24 Pa, 
St.. 347, 3 Keener, 563. Cf. Smith v. 
Beatty , 2 I red. Eq 1( 456, 40 Am. 
Pec., 435 ( existence of gold mine 
not disclosed ). 

* Ante, 277-86 j Bigelow, Fraud , 

s . 2 , 
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forcement of an unfair bargain. 1 “ If a person 
comes to me and offers to sell to me a property 
which l know io be of five times the value he 
offers it for, he being ignorant of his rights and 
in the belief that lie cannot make out a title, while 
I know that he can, and I conceal that know¬ 
ledge from him, is not that a sitppressio veri," 
asks Lord Romillv, “which is one of the elements 
which constitute a fraud ?” s Where there is a 
duty to disclose and material facts have been 
concealed, the court will go further and rescind 
the agreement. 3 And even in a sale “with all 
faults,” where active steps have been taken to 
conceal defects in the object sold, eg., a vessel 
has been moved off her ways, where she lay dry, 
into the water in order to conceal her worm-eaten 
bottom and broken keel, the contract is liable to 
be set aside. 4 Wherever a sale is made of pro¬ 
perty not present, but at a remote distance, 
which the seller knows the purchaser has never 
seen, but which he buys upon the representation 
of the seller, relying on its truth, then the repre¬ 
sentation has been said, in effect, to amount to a 
warranty ; at least the seller is bound to make 
good the representation. 5 It will not be out 


1 Ante, 288, 370. Cf Bar me k v. 
English Joint Stock Sank, [1867 J 2 
Ex.,259. In Boivman v t Baie$ y 4 Am, 
Dec., 677 ,the Kentucky Court set 
aside a sale, where the pure!laser 
having discovered a valuable salt 
spring on a tract, bought it from 
the owner at an ordinary price, con* 
cealirfg his discovery. "One cannot 
help admiring the stern morality 
of this decision,” says Pomeroy, 
•‘even if it be not sustained by the 
current of authority,” 2 Eq 
1615 But the purchaser’s con¬ 
duct appears to have been fraudu¬ 
lent, 6 R.C., 738. 

* Summers v. Griffiths, supra, 

1 Venezuela Fy, Co, v\ Kisch } 


[1867] 2 II L, 99, 6 R. C., 759 ; 
Er Unger v, New Sombrero Phos- 
/finite Co [rSyo] 3 A.C., 1218, 6 
R. C, 777 » Se Metropolitan Coal 
Consumers' Assn,, [1892] 3 Ch , 1 ; 
Lynih v. A^glo- Italian Hemp Spin¬ 
ning CW., [1896] r Ch , 176, 

1 Bugle hale v. Walters , [ 1811 ] 
3 Camp, 154, 13 R R„ 778 : Seli¬ 
ns i. hr v. Heath , [ 1813 ] 3 Camp., 
506, 14 R.K., 825 ; Fry, s. 876. 
See also Shepherd v. Haiti, [1831] 
5 Barn. & Ah, 240. Moncrieff* 
Fraud, 353-7. 

5 Smith v. Richards, [ 1S39] 1 3 

Pet , 26, 3 Keener, 539 ; Me Knight 
v. Thompson r [*894] 58 N. W. R, 
453, 3 Keener, 637. 
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of place to add here that in an action to rescind 
upon the ground of fraud, the fraud is the essen¬ 
tial thing, and while it must be coupled with loss, 
injury, damage, the precise amount of such 
damage is of secondary importance . 1 It should 
also be noted that a person who is not a party 
in the fraud may yet be answerable if he is a 
partner with the person who actually committed 
the fraud . 2 

Undue influence has sometimes been treated 
as a species of fraud. In any case, whether 
exercised by a respectable professional man 3 or 
the ‘professor’ of a foolish superstition/ the pre¬ 
sence of such influence will vitiate a contract . 5 
Where the plaintiff was interested under a will 
but, being a weak and improvident person, was 
induced by his uncle, a trustee under the will, to 
execute a voluntary settlement, this was set aside 
by the court upon it appearing that the plaintiff 
neither understood fully what he was doing, nor 
appreciated the effect of the settlement and his 
position with regard to the property . 6 It has 
been generally laid down that if a trustee, acting 
for others, sells an estate, and becomes himself 
interested in the purchase, til e cestui que trust is 
entitled to have the sale set aside and the pro¬ 
perty re-exposed for sale . 7 


’ Wiiinscolt v, Occidental Loan 
Assti.f [1893] 98 Calif, 253, 2 Scott, 

729. 

* Reynolds v. Waller's Heir t 
[* 793 ] I Wash Va., 745, 2 Scott, 
745; Thick rah v. Haas, [1886] 119 
U. S, 499 r 5 01 - 

a Haguenin v. Barley, [1807] 
14 Yes., 273, iWh. & T. 247 ( clei- 
gyman ) ; Woodbury v, Woodbury, 
141 Mass, 329( physician) ; Stout v. 
Smith, 50 Am. R., 632 ( attorney ), 

* Lyon v. Home, [1867] 37 L.J, 
Ch., 674, 6 U, C., 852 { medium of 
communication with spirits of the 


dead ), 

a Becker v. . Sc hw trot tie , 141 
Calif, 386 | confidential relation ) ; 
Rees v* De Barnardy , [1896] 2 

Ch,, 437. 

u Button v, Thomson [a881] 23 

Ch. I)., 278. 

r Oavone v, Fatinhig, [ 18l^J 2 
john, Ch t1 252 ; Coles v. Treco • 
thick, [1804I 9 Yes., 234, 244-5. Dis¬ 
tinguish Knight v. Majoribanks 
[1849! 2 M, &. G., 10 ; Re Bole s 
British Land Co's. Contract , 
[1902J 1 Ch., 344. 
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* 

Duress or coercion also renders a contract 
voidable. A man was arrested by due process 
of law, but a wrong use was made of this arrest 
by obliging him to execute a conveyance which 
was never under consideration before. The 
Chancellor granted relief. 1 Where there is a 
threat of imprisonment, the imprisonment may 
be lawful as against the authorities and the public, 
but it will be unlawful as against the threatener 
if he attempts to use for his private benefit pro¬ 
cesses provided for the protection of the public 
and the punishment of crime. 2 

Subsequent conduct of one of the parties to 
the contract may also in some cases make the 
contract voidable at the instance of the other. 
Eg., the promisor may refuse to perform or 
disable himself from performing his promise in 
its entirety, 3 or he may fail to perform it at or 
before the specified time in cases where the 
parties intended time to be of the essence of the 
contract. 4 If the promisee does not acquiesce, 
he may put an end to the contract. The non¬ 
performance must generally be of the substance 
of the promise taken as a whole, 5 and the refusal 
relied upon must be total and absolute, amount¬ 
ing to a renunciation of the contract. 6 A con¬ 
tract broken is not a contract rescinded, and 
unless one of the parties to the contract clearly 
intimates his intention not to perform his con¬ 
tract, or his inability to perform it, the other 


1 Nicholls v. Nicholls , [1737] 1 
Aik., 409. 

8 Morse y 4 Woodworth ,r 55 
Mass., 233, 3 Keener, 793 Galuska 
v. Sherman, [1900] 105 VVis M 263 

8 I. C. A,, s. 39. Chokkalingam v. 
Srinivasa [1908X9 M.L.J.R , 28. 

4 Ibid, s. 55. 

a Sooltan Chund v. Sc hi Her ) 
[1878] 4 Cal, 252. 

s Rash Behari \\ Nritya Go pal 


[1906] 3 CXJ„ 249, folg. Freeth 
v. Burr, [ 1874 ] 9 C.P., 208, Finch, 
714 ; Mersey Steel etc. Co, v. Nay- 
/or, Benton $ Co., [1884] 9 A. C., 
434- See also Withers v. Reynolds, 
[1S31J 2 B & Ad. S82, Finch, 
712 ; Ehrensperger v, Anderson t 
[1868] $ Ex., 148, 158. But the 
doctrine is vigorously criticised by 
Prof. Williston. Pollock, Con. ( W. 

W.), 339 sqq. 
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party is not at liberty to rescind the contract. 1 
So again where a contract contains reciprocal 
promises, and one party to the contract prevents 
the other from performing his promise, the con¬ 
tract becomes voidable at the option of the party 
so prevented, 2 and the same result follows where 
the promisee neglects or refuses to afford the 
promisor reasonable facilities for the performance 
of his promise. 3 * Eg., where a master workman 
has undertaken to teach his trade to an appren¬ 
tice, the former cannot be liable for not teaching 
the latter, if the latter will not be taught.' 1 And 
where in a written contract it appears that both 
parties have agreed that something shall be done 
which cannot effectually be done unless both 
concur in doing it, the construction of the con¬ 
tract is that each agrees to do all that is neces¬ 
sary to be done on his part for the carrying out of 
that thing, though there may be no express 
words to that effect. 5 In the event of default 
by either, the other may treat the contract as at 
an end. A party must bear the consequences 
of an impossibility created by himself. 6 Lastly, 
a contract of bailment is voidable at the option 
of the bailor, if the bailee does any act with 
regard to the goods bailed, inconsistent with the 
conditions of the bailment. 7 Eg., if a horse let 
on hire for riding is driven in a carriage, the 
owner of the horse may at his option terminate 
the bailment. 8 

Executed con- It appears, however, that the mere failure by 

veyance, J 


s Per Lord Blackburn, Mac hay 

v. Dick ' [1881] 6 A.C., 251, 263. 

* Bollock, Con. ( W. W. ), 549 

550 n. Gang* Dei y. Asa ram. 

[1907] 4 A.L.J.R , 778, 780. 

7 I. C. A., s. 133. 

8 Ibid, ill. 


1 Bradley v. Bertoumieux , 17 
Victorian L, R , 144, 147, 
a I. C, A » s. 53 I Giles v. 
Edwards, [1797] 7 T. R., i8l, 4 
R. R., 414. 

8 I, C. A,, s. 67. 

4 Raymond v. Minion , [1866] I 
Ex, 244. 
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a grantee to perform a promise, which formed 
the whole or part of the consideration inducing 
an executed conveyance, gives rise to no 
right of rescission in the grantor, unless such 
promise amounts to a condition. Lord Selborne 
was of opinion that to entitle a . party to the 
rescission of a conveyance after its completion 
he must make out a case of misrepresentation 
and fraud or prove an error in snbstantialibus 
sufficient to annul the whole contract/ Difficulty 
has been felt in America in cases where an aged 
person has conveyed all his property to a son - 
or other relative on the consideration, often oral, 
that the grantee shall support and care for the 
grantor during the remainder of the latter s 
life, and the former, while retaining the land, 
has abandoned the performance of his obliga¬ 
tion . 1 * 3 4 Relief by periodic suits for damages has 
been deemed inadequate and some courts have 
decreed cancellation or a reconveyance in favour 
of the grantor. But the reasons assigned in 
support of such a decree have riot been uniform. 
Some courts have professed to proceed on the 
ground of fraud, actual or constructive/ others 
have raised an implied trust , 5 and others again 
have treated the grantee’s promise as a condition 
subsequent, the breach whereof gives a right of 
re-entry . 6 In other jurisdictions the rule above 
stated has been more strictly applied and can¬ 
cellation or rescission has been refused, but the 
court has placed the property in the hands of a 


1 Piedmont Land Improvement 

Co. v. Piedmont etc , Co,. 96 Ala¬ 
bama, 389 ; Chicago T, t $' M.R. Co. 
v. Titteringfon, 3 1 Am. St. R., 39 j 

16 Harv. L. R-, 465, (WiLliston) ; 

4 Columbia L, R. i, 265 (Burdick), 

* Brownlie v. Campbell , [1880] 5 

A C. f pi6 k 937 ; Baslingapa v. Viru- 


paxapa , [1903] 5 Bom. L, R , 392 . 

* 2 Pomeroy, Eq. R , 9 . 686. 

4 Pittenger v. Pittenger. 208 Ill,, 
■ i Lockwood v. Lockwood , 124 
Mich.. 627. 

3 Grant v. Bell , $8 Atl., 95 *• 

* Clock* v. Clock*, [1902] 113 

Wis., 57 L. R. A., 458. 
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receiver, to be administered primarily for the 
support of the grantor, 1 or has declared a charge 
upon the property for such support. 2 This last 
is probably the least unsatisfactory solution of 
the difficulty. 3 

The contracts so far dealt with are all void¬ 
able. This means* that they may be good so 
long as not disaffirmed by the party who has the 
election, and they become absolutely good after 
affirmation. If the contract relates' to a disposi¬ 
tion of property, the property will pass, and before 
avoidance the guilty party may transfer the same 
and, if these transferees are not parties or privies 
to the fraud or other improper act or conduct 
which renders the first contract voidable, they 
may even acquire absolute interests and rights 
under this contract, 4 In such a case equity will 
not interfere with the right of an innocent person 
and rescission of the contract will not be de¬ 
creed. 5 Where one of two innocent parties must 
suffer from the fraud of a third, the loss should 
fall on the one who enabled the third party 
to commit the fraud. 6 Where therefore a sale has 
been procured by fraud a purchaser in good faith 
from the fraudulent buyer will acquire an indefeasi¬ 
ble title 7 and the defrauded seller cannot after- 


1 Keister v. Cubine , roi Va. t 768. 

1 Patton v. Nixon, 33 Oregon, 
159 - 

*2 Pomeroy, Eq. /?., 1159 n. 

4 Fry, s’. 735, p. 321. Where money 
has been obtained byunduein fluence, 
“whoever receives it,” said Wil- 
mot, C. J. T “must take it tainted 
and infected with the undue influ¬ 
ence aodjmposition of the person 
procuring the gift ; his partitioning 
and cantoning it out amongst his 
relations and friends will not puri¬ 

fy the gift and protect it against 

the equity of the person imposed 

upon. Let the hand re¬ 
ceiving it be ever so chaste, yet, 


if it comes through a polluted 
channel, the obligation of restitu¬ 
tion will follow it,” Bridgman v. 
Green , [1755] Wilmot’s Notes 58, 
64 ; Huguenin v. Base ley, [j8of] 
14 Ves. t 2,89, r Wh, & T M 247 ; Mot¬ 
ley v. Loughman , [1893] 1 Ch., 736, 
3 Keener, 848. 

5 Pollock, Con. (W. W,), 713 sqq. 

0 Babcock v, Lawson, [1880] 4 
Q. B, D. t 400. 

7 White v. Garden , [1851] 10 C. 
B., 919. Bentley v. Vilmont, [1887] 
12 A. C, 471, 483. Cf. Sale of 

Goods Act (56 & 57 Viet. c. 71), 
s. 24. 
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wards rescind. But where goods have been 
obtained not by means of a contract but through 
fraudulent pretences, no title, however qualified, 
can pass, and no disposition of the property by 
the possessor will bind the defrauded owner. 1 
Thus a watch-maker, who has obtained posses¬ 
sion of a watch under pretence of cleaning it, 
cannot validly pledge it. a The above principles 
are well-illustrated by cases which have arisen in 
England in respect of the shares of a company 
that a person has been induced to take by mis¬ 
representation and which lie subsequently desires 
to give up. Several such cases arose out of 
the failure of Messrs. Overend Gurney 8 c Co., 
Ltd., of London in 1866. Shareholders, who had 
been induced by misrepresentation in a pros¬ 
pectus to take shares, wanted to rescind, but 
the House of Lords held that after an order 
had been made for winding up the business, 
there could be no rescission. 3 The interests of 
the creditors of the company, and of other 
shareholders, 4 then intervene, and these a court 
will protect. It has even been said that a share¬ 
holder desiring to rescind must commence pro¬ 
ceedings to have his name removed from the re¬ 
gister before a petition to wind up the company 
is presented. 5 But this is not necessary where 
there is no contract, e. g., where an intending 
share-holder was misled into believing that he 
was dealing with an old company and applied for 
and took shares in a new company of the same 
name, he was allowed to rescind though the 


[1878] 3 A. C ,459. 


Hot/ins v. Fozvler, [1874.5] 7 
ft L., 757, 795 ; Cundy v. Lindsay ^ 


1862, but the principle’is of general 
application. See Burgess's Case. 
ft880I is Ch. D.. nov. 


^'’'^'7 n.e iau S u- re iwmson s case^i^nj 5 jYJansoi> fl 

ne'e of the Rno ish J J B 
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winding-up liad commenced and his name was' 
on the list of contributories.' 

This brings me to the case where there is no 
contract, where the agreement is void or has 
proved abortive. Now the relief of' rescission 
is not confined to voidable contracts. Section 
36, Specific Relief Act, shows that it may be 
granted also for “mere mistake.” Now the pre¬ 
sence of mistake, as we know, makes an agree¬ 
ment void, and not merely voidable. 2 Strict¬ 
ly speaking, therefore there is nothing either 
to affirm or to disaffirm. But a voidable 
contract upon repudiation becomes a void agree¬ 
ment, and for practical purposes there is not 
much difference if a court of equity declares 
that an agreement cannot be enforced, because 
it is void, or that it shall not be enforced, because 
the only person entitled to enforce it elects not 
to do so. 3 Rescission for mistake has therefore 
been deemed appropriate when there is an ap¬ 
parently valid written agreement or transaction 
embodied in writing, while in fact, by reason of 
a mistake of both or of one of the parties, either 
no agreement at all has really been made, since 
the minds of both parties have failed to meet 
upon the same matters, or else the agree¬ 
ment or transaction is different, with respect 
to its subject-matter or terms, from that 
which was intended. 4 The mistake may be either 
of law, 5 or of fact, in both cases the court grant¬ 
ing relief on the ground of want of union of 
minds. 6 The mistake may be common to both 


’ International Soc, of Auction - 
eers, re Bail lie’s case, [1898] I Ch., 
1 to. 

I. C. A., s. 2 0* 

3 1 Story, Ei 7., s 140. 

4 2 Pomeroy, Eq. J.> s. 870. 

& Fry. s. 804, pp. 34*“9 5 2 Po¬ 


meroy, ss. 847, 849, 850, AlU 

card v. Walker, [1896] 2 Ch. D„ 

3 ^ 9 . 

* Bigelow, 1 L. O. R., 300. Trigg 
v. Read , 5 Humph., 529 (hill for 
specific performance of contract of 
rescission). 
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parties 1 or confined to one. 2 Where, e. g., A 
surrenders a life-policy to B, both parties suppos¬ 
ing the insured is living, while he is actually 
dead, the agreement will be relieved against. 5 So 
where A engages a pleader to fight a case, which 
unknown to'both the parties, has been already 
decided in A ’s favour, the pleader’s services will 
be dispensed with. 4 Or A may let land to B for 
mining coal, and the land contains no coal ; 
the agreement may be rescinded. 5 Or the con¬ 
tract for sale may relate to property which the 
vendor does not own and does not, as a matter 
of fact, mean to sell, but which the purchaser, 
being ignorant of the vendor’s lack of title, 
means to buy; such an agreement will be set 
aside. 0 Or the plaintiff may have agreed to sell 
and the defendant to buy an extinct thing, both 
supposing it to be existent, and both ignorant that 
from the nature of the case, and as matter of 
law, the object could not exist. 7 A deed may 
thus be nullified in its inception by the non- 
existence of a material fact, which constituted 
at once its inducement and the basis of the nego¬ 
tiations between the parties. 8 It is easy to mul¬ 
tiply instances. So again if parlies contract under Mistake as to 
a mutual mistake and misapprehension as to tltle - 
their relative and respective rights, the result 
is that that agreement is liable to be set aside as 
having proceeded upon a common mistake. 9 


r Toy ranee v. Ballon , [1S72] 1 + 
Eq., 124 . 

* A1la m v. Ncwlnggitig, ( 1881 ] 
13 A, C., 308 ; Wilding v. Sander¬ 
son, [i8q 7]2 Ch., 534o 5&o ; JawaJiir 
Singh v. Arjun , [1904] S O. C. 1 . 

4 R it gel v. American Life Insur¬ 
ance Co [ 1893 ] 153 P»- ^t., 1 34) 3 
Keener, 191 . 

* Cf. Allen v. Hammond, n Pe¬ 
ters, 63 * 


4 Brhxhr v.Bol/tnson, 70 Iowa, 500. 

H Crow v. LetHn, [1884] 95 Y-i 
433, 3 Keener, 293. 

3 Blake man v. Blake mint, [1872] 
39Con,, 320, 3 Keener, 75 (right of 
way extinguished by reason of uni¬ 
on of domimwH and servient estates). 

H Griffith v. Sebastian County , 
[1886] 49 Ark, 24, 3 Keener, 220. 

® Per Lord Westbury, Cooper v. 
Phibl)$ s [1867] 2 H. L, 149. 


\ 
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Where ^.believes that he is a stranger to certain 
property and agrees to purchase the same from 
B, .whCLbelieves' himself to be entitled to it, and 
it subsequently tunls out that the property in 
reality already belongs to A and it does not 
belong to B, there is a mutual mistake of fact and 
the'c-onfract cannot stand. 1 Such a case is differ¬ 
ent from .that-of “any other purchase in which the 
vendorturns out to have no title,” 2 and Mr, Collett 
acutely suggests that in every sale of property 
.by , A to B .there must be .taken to be present, 
■ as inherently essential! toi the notion of such a 
'contract, a mutual altos qiijp lion that the thing is 
not already B's prope rfV. If it is, there is clearly 

a tota-k failure of the supposed subject-matter 
of the transaction, which, Sir F. Pollock thinks, 
' may even.be regarded as “legally impossible.” 4 
Where- there is a common mistake, it may be 
relieved against in the same way as fraud, even 
where the contract has been completed. 5 And 


1 Cooper v, P/iib f/s, snp ra j Binghci m v. 
Bingham\ 17 4 I Ves.,i 26 Daniel v. 
Sinclair . [*88rj6 A.C., 181. Cf. Jor¬ 
dan v, Stevens, [1863] 51 Maine, 78, 
3'Keener, 38, in which case the right 
to relief in the event of a mistake 
of law was carefully examined, and 
it was Suggested that though “gene¬ 
rally, as between the parties, a mis¬ 
take of law has as equitable a claim 
to relief as a mistake of fact, 5 ' yet 
in nearly all cases where relief had 
been granted two additional facts 
had been found, viz., (1) a market] 
disparity in the position and intel¬ 
ligence of the parlies and (2) 'un¬ 
due influence’on the one side and 
‘undue confidence’ on the other. 
Said Davis, J. : “When property 
has been obtained under such cir¬ 
cumstances and by such means, 
courts of equity have never hesi¬ 
tated to compel its restoration, 
though both the parties acted under 
a mistake of the law. And there 
would be still stronger reasons for 


granting relief in such a case if the 
party from whom the property 
had been obtained had been led into 
his mistake of the law by the oilier 
party” (3 Keener, 41). “In general 
equity will interfere to prevent the 
unjust enrichment of one party 
and the unjust impoverishment of 
the other, whether caused by mis¬ 
take of law or by mistake of 
facts, but ihe hardship resulting 
from mistake of law must be 
so marked as J to outweigh the 
practical danger of allowing a de¬ 
fendant to plead that he was mis¬ 
taken as to the law,” 17 Harv. I„. 
R., 138. Query , Sahib an v. Madho 
Lai, [1907 | 4 A. L. J., 198. 

3 Stewart v. Stewart, [1838] 6 CL 
& F., 9x1. Cf. Sears v. Leland , 145 
Maas.. 277. 
a S. R. 278. 

' Pollock, Con. (W, Wq, 615. 

a Jones v. Clifford, [1876] 3 Ch. 
D,, 793 (Hall, V. C). 
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where a mistake of fact may be a ground of 
relief, if it has actually been made, the plaintiff 
may apparently rely upon it even though he had 
the means of knowledge. 1 If a deed has been 
signed through a mistaken, but not negligent, 
belief that it was a lease, whereas it was a trans¬ 
fer of a mortgage debt and the securities there¬ 
for, the deed may be adjudicated void. 2 So 
where the garden of a house sold is described 
as ‘inclosed by a rustic wall with a tradesman’s 
side entrance,’ and it turns out that tlie wall is 
no part of the property sold and the entrance 
is used only by suffer mce, the court will rescind 
the contract. 3 If in a case of unilateral mistake 
of fact, there are circumstances of hardship 
present, a court of equity will the more readily 
interfere. Such was the unreported case of 
Morshead v. Frederick , referred to by Lord St. 
Leonards. 4 There a house was sold which was 
liable to two rents, payable to two different 
parties, and the plaintiff purchased and paid for 
it on the calculation of its value as liable to only 
one, the smaller, rent. The mistake was entirely 
the purchaser’s, but as he had thereby been in¬ 
duced to pay an unreasonable price, the contract 
was rescinded on his suit. But there will be 
no relief unless the mistake be one which really 
touches the substance of the contract, 5 its exist¬ 
ence or non-existence is intrinsic to the transac¬ 
tion. 6 . Rescission may not be granted for a 
mistake on a mere collateral matter, even though 


1 Willmott v. Barbery [1880] 1$ 
Cb. D,, 96. 2 Pomeroy, Eq t J. y s, 
856 * ante, 422. 

* Favell v, Wright^ [1891] 64 L, 
T., 85, 

3 Bj ewer v. Brown t [1885] 28 Ch, 
D. f 309. 

4 Sugden, V. & P., 120, 


6 North v. Per civ at, [1898] 2 Ch., 
13r-2. Chymes v. Sanders, [ 1876 1 93 

U. s. ( 55, 3 Keener, 178. Cf. C. i\ 
C,, sch. 5v, form 99 ; Act V of 1908, 
App. A, no. 34. 

Beach, Mod. Eq., ss. 52-3 ; 
Kovm Ike v, Milwaukee By. Co. % 
[1899] iw Wis., 472, 2 Scott, 603, 
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mutual, especially when the sources of informa¬ 
tion are open to both parties alike. 1 

“ There are many extrinsic facts surrounding 
every business transaction,” says an American 
judge, “ which have an important bearing and 
influence upon its results, some of them are 
generally unknown to one or both of the parties, 
and if known might have prevented the transac¬ 
tion. In such cases, if a court of equity could 
intervene and grant relief, because a party was 
mistaken as to such a fact which would have 
prevented him from entering into the transaction 
if he had known the truth, there would be such 
uncertainty and instability in contracts as to 
lead to much embarrassment. As to all such 
facts, a party must rely upon his own circumspec¬ 
tion, examination, and inquiry; and if not im¬ 
posed upon or defrauded, he must he held to 
his contracts. In such cases equity will not 
stretch out its arm to protect those who suffer for 
the want of vigilance. ” 2 

(iii) The contract may be unlawful for causes 
not apparent on its face, and the defendant 
more to blame than the plaintiff. 3 

I have so far been considering the case of 
an innocent plaintiff. But there are cases where 
upon grounds of public policy equity may even 
aid one whose own conduct has not been free 
from taint. A person may have participated 
in an unlawful transaction and yet may be relieved 
because of “ necessity of supporting the public 
interests of public policy, however reprehensible 


' Sa mpk v. Bridgforth , 72 Miss., 
293. 

1 Per Earl, J M Dambmann v, 
Schulthxg, [1878] 75 N. Y, 55, 3 
Keener, 207 ; Chicago Ry. Co, v. 
\ ViUc 9 x } [1902] h 6 Fed., 913, 3 


Scott, 609 (mistake in prophecy). Cf. 
Steinmeyer v. Schroeppef [1907] 10 
U R. A., N. S., X14 (mistake in 

adding up figures). 

8 * R. A , s. (b). 
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the acts of the parties may be/’ 1 Every agree¬ 
ment the object or consideration of which is 
unlawful is void, 2 “No polluted hand shall touch 
the pure fountains of justice,” said Wilmot, C, J., 3 4 
and the familiar maxim, in pari delicto potior 
est conditio possidentis, simply means that the 
law leaves the parties exactly where they stand/ 
Courts are not organised to enforce the saying 
that there is honour among law-breakers, and the 
desire to punish must not lead to a decision esta¬ 
blishing the doctrine that law-breakers are entitled 
to the aid of courts to adjust differences arising 
out of, and requiring an investigation of, their 
illegal transactions. 5 But it is easy to conceive 
of agreements the direct object of which is quite 
innocent, but the design of w’hich is the furtherance 
of an unlawful purpose. In such a case the 
question of the intention of the parties becomes 
relevant. If both parties are aware of this design 
and purpose, no court will have anything to do 
with the agreement, it is void, 6 If one of the 
parties is ignorant of such design and purpose, 
it is voidable at his option, if executory, and upon 
becoming aware of the same, he may repudiate 
it. 7 Such a case may be treated as one under 
clause (a), section 35, Specific Relief Act, for 
the plaintiff is innocent. But a third class 
of cases may occur w'here the plaintiff is 
neither wholly innocent nor wholly guilty. He 
may have acted under circumstances of oppres¬ 
sion, imposition, hardship, undue influence, 


1 BosanqueU v. Dashuwi>d,[ 1734 ] Poole, [1899] 114 N. Y,, 371, 2 

Cas. Temp. Talbot, 37, 40-1 ; 1 Scott, 7S9. 

Story, Eq. t s. 300, i] Pearce Brooks, [1866] 1 Ex., 

* 1 . C. A., s. 23. 213, Finch, 620 ( brougham knowing- 

s Collins v. Planter n, [1767] 1 ly lent on hire to prostitute ). 

Smith, L, G, 369. 7 Cowan v. Milkurn , [1867] 2 

4 Atwood v. Fisk, [1869] 101 Ex., 230 ( rooms let for delivery of 

Mass., 363, 2 Scott, 793. lectures on subject forbidden by 

5 Per Follett, 0 . J., Leonard v. statute). 
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or great inequality of condition or age, 
so that his guilt may be far less in degree than 
that of his associate in the offence. 1 In such a 
case the parties are not in pari _ delicto , 
and the court in the exercise of its discretion 
may interfere. As an illustration in point, 1 will 
refer to the well-known case of Atkinson v. 
Denby: There a debtor had offered a composi¬ 
tion of five shillings in the pound to his creditors. 
One of them refused to accept this unless he was 
paid something more. The debtor paid him £50 
more, whereupon he executed the composition- 
deed. The debtor subsequently sued to recover 
this amount as paid under oppression and in fraud 
cf the other creditors. The claim was decreed. 
The Court of Exchequer Chamber said, “it is 
true that both are in delicto, because the . act is 
a fraud upon the other creditors, but it is not 
par delictum , because the one has the power to 
dictate, the other no alternative but to submit.” 3 
So where an attorney induces his client, a Hindu 
widow, to transfer property to him for the pur¬ 
pose of defrauding her creditors, as the parties 
are not equally in fault, the widow may have 
the instrument of transfer rescinded. 4 Knight 
Bruce, L. J., stated the doctrine of equity thus : 
“ Where the parties to a contract against public 
policy, or illegal, are not in pari delicto ( and 
they are not always so ), and where public policy 
is considered as advanced by allowing either, 
or at least the more excusable of the two, to sue 
for relief against the transaction, relief is given 
to him,” 5 A plaintiff may therefore have a 


1 1 Story, Eg . s, 300. 
a [i860] 6 H. & N., 778, 7 H. & 
N., 934. 

*Cf. Williams v. Medley, [1807] 
gF.nst, 378, 9 R. R., 473 - Distin¬ 
guish Wilson v. Eay, [1839] 10 A. 


& E., 82, 50 R- R-. 341 - 
• S. R. A., s. 36, ill. of ( 4 ). 
s Reynellv . Sfrye, [18S 2 ] I De 
G. M. & G-, 660, 679. OsLorne v. 
Williams, [1811J 18 Ves , 379, 
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contract rescinded where it is prlma facie not 
unlawful, where he is in a position to allege and 
prove extenuating circumstances, and the defend¬ 
ant has been more to blame than himself, 1 and 
where the interests of third persons require that 
it should be set aside. 2 Public policy requires 
that those who violate the law must not apply 
to the law for protection. 3 But when the imme¬ 
diate and direct effect of an estoppel in equity 
against relief to a particular plaintiff might be to 
effectuate an unlawful object, or to defeat a 
legal prohibition, or to protect a fraud, such an 
estoppel may well be regarded as against public 
policy. 4 * * * 8 

The law on the subject has been thus summa¬ 
rised by an American judge: ‘‘The cases in 
which the courts will give relief to one of the 
parties on the ground that he is not m fan delicto 
form an independent class, entirely distinct from 
those cases which rest upon a disaffirmance of 
the contract before it is executed. It is essen¬ 
tial to both classes that the contract be merely 
malum prohibitum . If malum in se the courts 
will in no case interfere to relieve either party 
from any of its consequences. But where the 
contract neither involves moral turpitude nor 


1 Mari Balkrhhna v. Naro Mo * 

reshvar, [1893] 18 13 om. t 342; Ta¬ 

mar asherri v, Marcs ttal , [1881] 3 

Mad., 215. 

1 W . v. [1863] 31 L. J. Ch,, 

751;, 32 Beav., 574. Pollock, Con. 

( W. W. ), 506. 

8 Benyon v. Net tie fold, [1850] 3 
M. & G., 102, 2 Scott, 776 ( Truro, 
I - C. )„Jahn v. Walton , [1889] 4 6 
Ohio, 195. The true test to 
determine wheLhei plaintiff is tnpari 
delicto is, says Mel lor, J M “by con¬ 
sidering whether the plaintiff could 
make outbids case, otherwise than 
through tHe medium and by the 
aid of the illegal transaction," 


Taylor v, Chapter , [ 1869] 4 Q . B,, 

3 ° 9 1 314 ♦ Sampson v. Shaer f ioi 
Mass., 145, 151 ; 3 Keener, 869 

n. i Keener, Quasi-Contracts, 274-5, 
4 Per Lord Selborne, Ayerst v. 
Jenkins, [1S73] 16 Eq. t 275, 283,3 
Keener, 857 ( voluntary gift of part 
of his property by one particeps cri- 
minis to another, held to be neither 
fraudulent nor prohibited by law ). 
Where illegal purpose has been con¬ 
summated and defendants have in 
hand a thing of value which does 
not belong to them, the court may 
aid plaintiff Planters Bank v. Uni¬ 
on Bank , ( 1872] ]6 Wall., 483, 499; 
Sharp v . Taylor, [1849] 2 Ph., 801. 
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violates any general principle of public policy, 
and money or property has been advanced upon 
it, relief will be granted to the party making the 
advance (i) where he is not in pari delicto ; or 
(2) in some cases where he elects to disaffirm the 
contract while it remains executory. In cases 
belonging to the first of these classes, it is of 
no importance whether the contract has been 
executed or not; and in those belonging to the 
second it is equally unimportant that the parties 
are in pari delicto." 1 - The door of the court 
should not be closed against one seeking to 
extricate himself from an unlawful connection, 
provided relief is sought without delay, and before 
the contract is executed, or other persons have 
irrevocably acted in reliance upon its supposed 
legality. 2 

(iv) A decree for specific performance of a 
contract for sale or lease may have been made 
and the purchaser or lessee may subsequently 
have made default in payment of the purchase- 
money or other sums which the court has ordered 
him to pay. 3 Here the vendor or lessor may 
take advantage of a breach after judgment and 
ask for rescission of the contract. But the court 
must be satisfied that there has been, first, the 
usual decree for specific performance and, next, 
default by the purchaser, before it will grant res¬ 
cission. 4 In England a motion to rescind is 


' Pet' Seldon, J., Tracy v. portation Co ,, infra. 

mage , 14 N. Y., 162, 18] ; St. Louis % McCutcheon v. Merz Capsule 
E. Co m v, Terre Hanle E. Co., 145 Co m) [1896] 71 Fed R., 787, 4 

U. S., 407. 2 Pomeroy, ICq. j, ss. Keener, 884. About contracts ultra 

9 34 “ 4 2. in Ayer si v # Jenkins , [1873] vires see T u ll man Ca r Co . v. Centra l 

16 Kq, t 275, relief was refused as Transport. Co, r [1894! 65 Fed. R, 
contract had been entirely executed. 158, 3 Keener, 870, 

The distinction between malum pro- 8 S. R. A, s. 35 (c) ; Fry, s, 

/libitum and malum in se has been 1170. 

sometimes repudiated, see Pullman * Stone v. Smith, [1887] 35 Oh, 
Palace Car Co. v. Central Trans - D,, 188, 
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generally made in the same cause, 1 and the 
defaulting purchaser loses his deposit 2 and may 
be directed to pay the vendor’s costs. 3 Unless 
there has been a positive refusal to complete the 
contract, a final period of grace may be granted to 
the defaulter, 4 and the court may assess and award 
damages caused to the party moving for rescission 
by reason of the breach. 5 The principle upon 
which the English courts act is that the court 
being once seised of the litigation, any orders 
touching the same subject-matter, even after 
decree, ought to be made in the same suit; and 
I agree with Mr. Collett that this is in all cases 
the better, because the more convenient, more 
speedy and more economical, procedure. 6 It is 
probable that the Indian legislature when it enact¬ 
ed clause (c) of section 35 in three paragraphs, 
had the same practice in mind and intended to 
adopt it. But I can not congratulate them on 
the language which they have used, and, as our 
courts have to interpret the actual words used 
and not to rectify the enactment in accordance 
with an intention faultily expressed, the Indian 
practice is bound to be both cumbrous and ano¬ 
malous. As I apprehend the meaning of those 
three paragraphs, the result seems to be this : 

Suit No. 1 is brought for specific performance 
of a contract for sale or for lease of immoveable 
property, the pecuniary consideration of which, 
or at least a part thereof, still remains to be paid. 
The plaintiff may be either the vendor or lessor, 
or the vendee or lessee. The plaintiff may have 


s. R. A. 
S. 35 (-•). 


> Fry, s. 1173, p. 505. 

3 £)un>i v. Vere } [1871] 19 W. R, 
( Eng. ' \ 151 . 

a HutcMns v. Humphreys , [1885] 

54 I.. J. Cth, 650. 

4 Fotigno \ v. Martin , [1853] *6 

Betiv,, 586 i Henty v. Schroder, 


[1879] 12 Ch. D., 666. 

5 Watson v. Cox, [187:5] 15 Eq„ 
1 J ftjfery v. Stewart, [1899] 
80 L. T., 70 ( ex pig. Hmty v. 

Schroder, supra), 

Collelt, 281. Consider Act V of 
1908,5s, 148, 151. 
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also asked for damages, 1 and further prayed, 
in the alternative, that if the court does not 
think proper to decree a specific performance, 
it may direct the contract to be rescinded and 
cancelled. 2 Suppose the first prayer is grant¬ 
ed and a decree is made for specific perform¬ 
ance, which directs that by a certain date the 
purchaser or lessee should pay up the purchase- 
money or some other sums that the court deems 
the vendor or lessor entitled to receive. Now 
if such money is not paid within due date, the 
decree may be executed in the manner provided 
by the Code of Civil Procedure, if capable of 
execution, but no further proceeding can be 
taken in the cause on the regular side, except 
in one case. This is when the purchaser or 
lessee is shown to have been in possession of the 
subject-matter at the time the suit was insti¬ 
tuted. If the court finds that such possession 
was wrongful, then in the event of the decree 
not being complied with, the court may, in its 
discretion, with proper regard to the justice of 
the case, make a second order in the suit rescind¬ 
ing the contract either as a whole or only in 
part, so far as the party in default is concerned. 

But liberty is reserved to the vendor or lessor, 
in the event of the decree in suit No. 1 not being 
complied with by the due making of the pay¬ 
ment it directs, to bring a fresh suit. In this suit 
No. 2 the vendor or lessor may pray judgment, 
first, for rescission of the contract, and, secondly, 
for any rents and profits received by the defen¬ 
dant purchaser or lessee, but this only if a* 
the time the purchaser or lessee is in possession 
of the subject-matter of the contract, and the 
court finds that such possession is wrongful. 

1 S. R. A., s, 19 ■ ante, 537. » liuU s. 37. 
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So the whole matter of litigation may be disposed 
of once for all in suit No. i only in one contin¬ 
gency, viz., where the purchaser or lessor has 
already taken wrongful possession of the pro¬ 
perty contracted to be sold or let, and the con¬ 
tract may be then set aside either altogether or 
partially. But a second suit for rescission may 
be brought whenever there is default on the 
part of the purchaser or lessor in complying with 
the terms of the decree regarding payment of 
any sums made payable by it, and if, apparently 
since the institution of the first suit, he has 
taken wrongful possession of the land or pre¬ 
mises in question, the plaintiff may also ask for 
a subsidiary relief regarding the mesne profits. 1 
But where a second suit is brought, there may 
be a question if the plaintiff may have a decree 
for partial rescission. The Calcutta High Court 
has ruled that a plaintiff under Chapter IV, Speci¬ 
fic Relief Act, has no right to sue for rescission 
in part; he must seek to have the whole contract 
set aside. 2 3 But surely a court can make such a 
decree as the justice of the case may require 
and is not bound by the terms of the prayer for 
relief in the plaint. 

I have now disposed of the four classes of 
cases where rescission may be applied for, and 
I will now lay before you some general consider¬ 
ations. As a general rule it has been said rescis¬ 
sion must be accompanied by restitutio in inte¬ 
grum? The maxim of equity is plain, he who 
seeks equity must do equity, and “the court pro- 


1 Collett>seems to take a similar 
view too, S. A\, 280-2. 

8 Inder Per shad v. Campbell , 
[1881] 7 Cal., 474, 

3 Western Sank of Scotland v. 
Addie, [1867] r Sc, & D., 145, per 
Lord Cranworth; "Restitutio in 


integrum can only be bad where 
the party seeking it is able to put 
those against whom it is asked in 
the same situation in which they 
stood when the contract was entered 
into.” 


Restitutio 

integrum. 




Restoration 

impracticable. 
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ceeds on the principle that, as the transaction 
ought never to have taken place, the parties are 
to be placed as far as possible in the situation 
in which they would have stood if there had never 
been any such transaction." 1 2 “ You cannot both 
eat your cake and return your cake," said Cromp¬ 
ton, J.* This principle of elementary justice, 
which is fully recognised in sections 64, 65 and 
75, Indian Contract Act, was thus formulated by 
Lord Blackburn : “No man can at once treat the 
contract as avoided by him, so as to resume the 
property which he parted with under it, and at 
the same time keep the money or other advan¬ 
tages which he has obtained under it." 3 Resti¬ 
tution, it may be added, does not mean merely 
the disgorging of benefits obtained by mis-state¬ 
ments ; it includes indemnity against all liabilities 
contracted under or created by the agreement. 4 

There can therefore be no rescission of a con¬ 
tract, which has been partly or wholly performed 
unless substantial restoration is possible, This 
impossibility of restoration to statu quo ante may 
be due to physical causes, as where the subject- 
matter of the contract is destroyed. 5 Or it 
may arise by operation of law, as where the said 


1 Per Hunt, J., Neblett v. Macfar- 
land y 92 U. S., 101. 

2 Clarke v. Dickson , [1859] EL B, 
& E., 148, 153, 

9 dough v. London & NA V. By, 
Co [1871] 7 A. C., 360. Cf. T. P. 
A., s. 35; Sin ay a Pillai v. Munisami 
Ay\an y [1898] 22 Mad., 289 ; 7 >/- 
pal v Gang c [1902] 25 All., 59 - 
See also Subba v. Leva 
[1894] 18 Mad., 326. 

4 Newbigging v. Adatn y [1886] 
34 Ch. D., 582, affd. 13 A.C., 308 ; 
Moncrieff, Fraud , 37-20, 220. 

5 Pothier, Conirat de Vente , s. 
348. Cf. Clarke v. Dickson f supra 
( partnership on cost-book principle 
converted into joint-stock corpora- 


tion, and being wound up ) ; West¬ 
ern Bank of Scotland v, Addle, 
supra, ( unincorporated banking 
company converted into incorpora¬ 
ted company, in course of winding 
Up ). Burgess's Case, [1880] 15 
Ch,, 507, 509. Crompton, j , 

thought that the doctrine was 
limited to cases where the impos¬ 
sibility could be attributed to the 
party's own act, Clarke v, Dickson , 
supra, 155. Cf, Urqnhart v. Mac- 
pherson , [1878] 3 A.C., 831. But 
it is not easy to see why impos¬ 
sibility brought about by act of a 
third party, or even of God, should 
have a different result. Fry, s. 746, 
p. 32 Q. 
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subject-matter is transferred for value. * 1 Or, 

lastly, it may be justified upon equitable grounds, 
as where innocent parties acquire interest in this 
subject-matter subsequent to the contract but 
prior to its affirmance. 2 A contract that has been 
once affirmed after full knowledge of the facts 
cannot afterwards be cancelled. 3 It has been 
said to be "a distinct principle of public policy 
that all that justice or equity requires for the 
relief of a party having such cause to impeach a 
contract is that he should have but one fair 
opportunity, after full knowledge of the rights, to 
decide whether he will affirm and take the bene¬ 
fits of the contract, or disaffirm it and demand 
the consequent redress.”' 4 Accordingly where 
the party entitled to rescind takes the benefits of 
the contract or exercises dominion over its 
subject-matter, or does any other act inconsistent 
with an intention to rescind, 5 after knowledge of 
the facts, the court may presume a ratification. 
There may, eg., be receipt or payment of pur¬ 
chase-money, 6 or collection of rents, 7 or work 
done upon the property which makes restitution 
difficult, if not impossible. 8 The conduct of the 


1 Rings ford v, Merry, [1836] ri 
Ex,, 577, and other cases cited 
ante, $r3-f. 

fl Oakes v* Titrqitand, supra, 

8 Campbell v. Fleming f [1834] 

1 A. & E«, 40 ; Clough v. London 

3 V. W. Ry. Co supra, 34. As to 

confirmation of fraud, see Morse v. 

Royal , [1806] 12 Ves., 355, 373 * 
Moxon v. Payne, [1872] 8 Ch. Ap,, 

i- Per Choate, D. J., Emma 
Silver Min, Co , v, Emma S. M. 
Co. of York, 7 Fed., 401 ; 2 
Pomeroyi s, 68 y. Bigelow, 

Fraud , 436. 

a s ^es for damages for 

deceitt Stuart v. Hayden, 36 U. S. 
Ap,, 463. But an unsuccessful 

75 


attempt by a defrauded purchaser 
to sell the property to a stranger 
is not enough, Hoyle v. Southern 
Works , 105 Ga., 123. Ther e. must 
be an unequivocal, act, shoeing an 
election to retain the property, 
after discovery of the deceit, Mc¬ 
Clelland v . McClelland , 176 III., 
83 ; Tarkinglon v* Purvis , [rSgo] 9 
L. R. A , 607. 

fl Litchfield v. Browne, 36 U. S. 
Ap., 130 ; Dennis v. Jones , [1888]. 

44 N, J. Ecj ,513, 3 Keener, 728. 

7 Shappirio v. Goldberg , 192 

U. S., 232. 

B Vigers v. Pike, [1840-2] 8 Cl, 
& F., 562, 650 ( mine worked by 

lessee after full information ). 
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party misled, even without knowledge of all the 
facts, may sometimes lead to the same result. 1 
A purchaser of immoveable property, who has 
taken possession, has accordingly not been 
allowed to maintain an action to recover his 
deposit. 2 3 The rule, however, has no application 
to a case where a person agrees to teach another 
a certain thing, and, after beginning the course 
of instruction, refuses to proceed further, where¬ 
upon the other party treats the contract as res¬ 
cinded, and brings a suit to recover the amount 
which he has paid under the agreement. 3 

But restoration need not in every case be in 
kind ; compensation may often afford adequate 
and substantial reparation. Where, eg., a pur¬ 
chaser of leasehold houses has been in possession 
and the sale is afterwards set aside, the court 
may fix an occupation rent upon the houses 
and set this off against the purchase-money 
directed to be repaid with interest, and the pur¬ 
chaser may also be allowed for lasting repairs 
and substantial improvements. 4 The construc¬ 
tion of a warping-drain and the inclosure of a 
common have been held not to prevent the rescis¬ 
sion of a contract for the sale of the land on the 
ground of mistake, 5 and where possession had been 
taken and a trial well sunk, the Privy Council 
thought compensation might be given. 6 So 


1 Sheffield Nickel Co. v. Unwin, 

[1 8771 2 Q. B D., 214 ; Ur quhart 
v. Mncpkerson , supra. 

2 Blackburn v. Smith, [1848] 
2 Ex , 783. In fact, an exception 
to the general rule seems to exist 
with regard to a deposit paid on a 
sale of land to the vendor, or his 
agent, where the vendor lawfully 
rescinds the contract for the pur¬ 
chaser’s breach or renunciation of 
it ; for the deposit, as we have 
seen, is paid as a guarantee for 
due performance of the contract. 


2 Williams, Y„ & J\, 951-3, 

3 Timmerman v. Stanley, [1905*) 

1 UR.A., N S , 379 . 

4 Murray v l*aimer , [1805] 2 

Sch. & L., 489 (account was' 

directed with annual rests ). 

5 Earl Beauchamp v, 11 inn, 
Li873] 6 H. L. 223, 232. 

6 Lindsay Petroleum €> v. 
Hurd, 1,1874] 5 P C., 221, ( C ourt 
below had offered an accou nt D f 
profit of the well, if any ), Cf. 
Head v Tatter sail, [1871] 7 

7, it j Renjamin, Sale, 442-3. 
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where a sale of farm lands was set aside on the 
ground of a mutual mistake as to the area, the 
Supreme Court of New Hampshire held it to be 
no objection to a rescission that such articles as 
were necessarily consumed in the proper and 
ordinary management of a farm could not be 
restored in specie} Section 64, Indian Contract 
Act, enacts, "The party rescinding a voidable 
contract shall, if he have received any benefit 
thereunder from another party to such contract, 
restore such benefit, so far as may be, to the 
person from whom it was received,” and sec¬ 
tion 38, Specific Relief Act, provides, "On ad¬ 
judging the rescission of a contract, the court 
may require the party to whom such relief is 
granted to make any compensation to the other 
which justice may require.” But a distinction 
may reasonably be drawn between a case where 
rescission is allowed on the ground, say, of fraud 
and another where the foundation of the relief 
is mistake pure and simple. In the latter case 
neither party may be to blame, and equity re¬ 
quires that the relief should be refused, unless the 
party against whom rescission is adjudged can 
be restored to substantially the same position as 
if the contract had not been made at all. 8 But 
where the defendant’s conduct has not been 
above board, he cannot in justice demand a com¬ 
plete restoration of the status quo , * 3 and if by 
natural causes or reasonable user the value of the 
properly is diminished, and also perhaps where 
it is necessarily destroyed in discovering the 
fraud, the fraudulent party must receive it in its 
depreciated condition. 4 "When without fault on 


Pomeroy, Eq. s. 688, p. 1163. 

3 Cf. Fry, s 744, p. 324. 

4 Brown v, Norman, [1888] 65 
Miss., 369, 3 Keener, 702 ; Xeblett 


1 Newton v, Tolies, [1889] 66 
N. H , 136, 3 Keener, 386 

1 S.R.A . s 36 ; Buchur v. 
Pacific Co., 53 Ark., 16; 2 


Wrongful 

conduct. 
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the part of the one defrauded, seeking relief in 
equity on account of advantage taken of fiduciary 
relations, it is impossible to restore the one guilty 
of the fraud to his original condition, the general 
rule of restoration is not strictly applied, because 
it would become a loophole for the escape of the 
fraud. Equity makes a reasonable application 
of the rule by requiring whatever fair dealing 
requires under all the circumstances of the parti¬ 
cular case, but it does not permit the rule to 
become a shield for wrongdoing.” 1 A fortiori 
"where a party seeking to rescind a contract, on 
.the ground of fraud, acts without unnecessary 
delay, and restores or offers to restore that which 
lie has received, it is no defence that the wrong¬ 
doer has, by his own act, made a full restoration 
impossible on his part, or has entered into obli¬ 
gations to others. He cannot prevent a restora¬ 
tion as far as it is within his power, by showing 
that he has himself done acts which prevent his 
being restored to his original position.” 2 i'he 
plaintiff can restore only what he has received 
and has, by force of (he contract, under his con¬ 
trol. Where the consideration so received is 
worthless or represents nothing of value, its 
return will not be required, because such return 
would be a mere idle ceremony. 1 

And for a plaintiff who institutes a suit for 
rescission of a contract it is not necessary to 
have made a tender or offer of restoration before 
suit. 4 Where rescission is an act of the party, 

v. Mtxcfaiiand , [1875] 9 2 K. S M Pollock, Con. ( VV, W, )> 713. 

IOI, 3 Keener, 696 ; Western Bank 3 Bank of Dayton v. Runvorm, 
of Scotland v. A ddie, [1867] 1 II.L. [1894] 8 8 Wis., 188. 3 Keener, 
Sc,, 145, 166 804. 

1 Butler v, Prentiss, 158 N. Y., 1 Barker v. Walters , [1844] <8 

49, 64. Heav., 92 ; Jervis v. Berridge , 

* Hammond v Pen nock, [1874] [1873] 8 Ch., 351 ; Tkackrdh v\ 

61 N. Y,, 145, 3 Keener, 691 ; Haas , [1886] 119 U. S,, 499, 3 
Masson v, Bovet , 1 Denio, 69. Keener, 697. 
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and he subsequently brings an action for recovery 
of possession of land or chattels or for damages, 
the rescission being prior to the suit, it may be 
necessary to show that it was accompanied by 
an offer to restore or an actual restoration to the 
other party of whatever might have been received 
by the plaintiff by virtue of the contract. But a 
suit brought expressly for rescission of a contract 
is maintained for a rescission and does not pre¬ 
suppose it. It is therefore quite enough for the 
plaintiff to offer in Ins plaint to return what lie 
has received and make tender of it in the 
court/ 

As the equitable relief of rescission is not 
matter of absolute right, English and American 
courts do not grant it where the plaintiff has 
been guilty of laches/ But as Turner, L.J., 
explained, “ I he two propositions of a bar by 
length of time and by acquiescence are not dis¬ 
tinct propositions,” 3 and an American court has 
correctly ruled—“Delay in exercising the power 
of rescission is evidence of an election to treat 
the transaction (in this case a sale ), as valid, of 
more or less weight, according to the circum¬ 
stances of the case, but of itself does not operate 
as an estoppel, unless, in the meantime, superior 
rights of third persons have intervened.” 4 The 
Indian Limitation Act prescribes a period of 
three years from the time when the facts entitl¬ 
ing the plaintiff to have a contract rescinded 
first became known to him, for a suit for the 
rescission of a contract. 5 Lapse of time short of 
the limitation period would therefore be not of 


i ail v. Reynolds y i iS N. Y. } 
2 97 » Brown v. Nor man , supra \ 1 
Pomeroy, Eq s. no n. 

1 Pollock, Can. ( \V„ W. ). 721 ; 
1 Pomeroy. Eq. R. y cb. 1. 

* Life Assn. t>f Scotland 


Siddal y [1861] * * De G. F. & J„ 
5 «, 75 . 

' Williamson v. Railroad Co , f 

29 N. J. Eq. , 3 r i, 320. 

* Act IX of 1908,. Sch» i art, 
J14. 


Laches 


v. 
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much consequence in India, 1 unless there are 
other circumstances which would justify an in¬ 
ference of acquiescence* or waiver. But there 
can be neither without knowledge, and the defen¬ 
dant must prove actual, and not merely possible 
or potential, knowledge. "The wrongdoer,” says 
the Supreme Court of the United States, "cannot 
make extreme vigilance and promptitude condi¬ 
tions of rescission.” 3 If the defendant pleads that 
the plaintiff has by bis subsequent acts confirmed 
the transaction in dispute, such acts must be 
shown to have been done with that intention by 
the complaining party when he was no longer 
under the influence of the previous transaction 4 
and had a knowledge of its invalidity. 6 

Upon the same ground of the relief being 
discretionary, rescission has been refused to a 
plaintiff who had previously declined a proper 
offer for rectification of a contract in writing 
made by the defendant. 6 

The onus probandi in suits for rescission rests 
upon the plaintiff, 7 and even a pardantshin lady 
in India who comes into court to repudiate her 
own act must make out a prima facie case. 3 A 


1 Athikarath v. E'at/uwihat) 
[1897] 21 Mail., 42. Bollock, I\ 
M 36-8. .Ante, 473-6. 

* Chr v. 1 Surtdra, [>893] 14 

Mad., 255, 257 ; triangcf v. JS'ew 
S. I\ Co , 1.1878] 3 A. C , 1218, 
1278. Acquiescence has been 
defined as ‘quiescence under such 
circumstances that assent may he 
reasonably infened from it,’ De- 
Bussche v. Alt, [1S77] 8 Ch. I),, 
314. It is an inference of law to 
be made from the facts proved, 
Beni Rom V. Kundan, [1899] 2i 
AH., 496, I*. C. ( and the elements 
necessary to constitute it will he 
found catefully defined by Fry, J., 
Wilhtqft v. Barter, 1.1881] 15 Ch. 
D 96 ; Na uni ha l v. Bameshar s 


[i8g4]i6 All., 329, 33r. 2 Pomczoy, 

Eg - J , s 965. 

3 Renee v. Langdoii t [1878] 99 
U. S., 58T. 

1 Montgomery, v. Bickering, [1874] 
116 Muss., 227, 3 Keener, 726. 

5 Kimp&on v. Ashhee, (_1875I 10 
Ch., IS ; Rau v. Von Zedhfi, [1882] 
132 Mas?., 164, 3 Keener, 787. 

8 Laver v. Dennett , [1883] 109 

U. S,, 90 Query, whether there is 
an} 7 discretion under S, R. A., s. 
3$, Mitrn, 935, 

1 McClate hie v Hus l am, [1S91] 
65 [. T., 691 \ Kalee Per shad v. 
Berk lad Sein, [1869] 12 M.I.A,, 
2S2. 

8 Naushav z Be gain v. Intizar 

Begam , [1899] 19 A. \V. N., 25. 
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court will not interfere if only suspicion and dis¬ 
trust have been thrown over a transaction . 1 But 
where a right to rescind is lost, the right to re¬ 
cover damages may still remain in the party 
aggrieved . 2 


(i c) Cancellation of Instruments. 

A kindred topic is that of cancellation of 
documents. In fact, in the matter of voidable 
contracts in writing the powers of judicial res¬ 
cission are co-extensive with those of directing 
the cancellation and surrender of the instruments. 
It is upon the same grounds, eg., of misrepre¬ 
sentation or fraud, whether actual and personal 
or contrary to public policy , 3 that a court may 
in its discretion direct an instrument evidencing 
a shady or inequitable transaction to be delivered 
up and cancelled. So also where undue influ¬ 
ence has been exercised. Eg., if the owner of 
a ship fraudulently represents her to be sea-worthy 
and thus induces an underwriter to insure her, 
the latter upon discovery of the fraud may have 
the policy cancelled, though the ship has not 
been lost and may never be lost.* So if in con¬ 
sideration of the sale and delivery of a ship, the 
intending purchaser accepts four bills of ex¬ 
change drawn upon him by the seller, who, how¬ 
ever, does not deliver the ship according to his 
agreement, but subsequently sues upon one of 


1 Gormly v. Gormly , [1889] where the agreement which he 

130 Pa,. 467, 3 Keener* 190. seeks to set aside is founded in 

2 Er longer v New Sombrero P . illegality, immorality, or base and 

Co., [1878! 3 A.C», *278 ; Re Gloag unconscionable conduct on his 

6 * Miller's Contract , [1883*123 Ch, own part, in such cases courts of 
D.. 320. equity will leave him to the conse- 

9 But “where the party seeking quences of his own iniquity,” 2 
relief is the sole guilty party, or Story, £57., s. 697. 

where he has participated equally * S. R. A s. 39, ill. (dr), 
and deliberately in the fraud, or 
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the bills, the disappointed vendee may bring a 
cross-action for the cancellation of all the four 
bills, the consideration having failed in iota.' 
So again where an old Ckhatri having heard 
his spiritual guide, a Brahman, recite a holy book, 
executed a deed of gift, relating to his whole 
property, in favour of this Brahman with the 
object, as he fancied, of securing benefit to his 
soul in the other world, the donee was required 
to show that the transaction was free from 
any taint of undue influence and mala /ides, 
and, upon his failing to do so, the deed of gift 
was ordered to be cancelled . 2 Where a marriage 
was treating between two persons, but the woman 
not having so great a portion as the man insisted 
upon, she prevailed with her brother to let her 
have some money and gave him a bond for repay¬ 
ment, and thereupon the marriage was had, but 
the husband, who knew nothing of the bond, died 
without issue, and the wife also subsequently died, 
her executor was allowed to maintain a bill for 
surrender of the bond against the brother’s 
executor. Jeffreys, C., observed, “that which 
was once a fraud, will be always so, and the 
accident of the woman's surviving the husband 
will not better the case .” 3 

But the court will not interfere unless and 
until it is satisfied that (i) the written instrument 
in question is either voidable or void, as against 
the plaintiff, (ii) who may reasonably apprehend 
serious injury from the instrument being left out¬ 
standing, and (iii) in view of all the circumstances 
of the particular case the court considers it 
reasonable and proper to administer the protective 


1 S.R.A., S. 39. ill. (d), 3 Gale v. Undo, [1637] 1 Vertl , 

8 Man mi Singh v, Umadat 475, 2 Scott, 732. 

Pande , [1890] 12 All,, 523. 
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and preventive justice asked for/ So the relief 
may be granted even where the instrument is 
absolutely void, and not merely voidable, and 
in this respect the remedy available under sec¬ 
tion 39, Specific Relief Act, is wider than that 
provided for by the earlier section 35, and the 
basis as also the test of the jurisdiction is a 
reasonable apprehension of serious injury. 3 
Chapter V of the Specific Relief Act "applies,” 
says Sir Whitley Stokes, "to cases not unfrequent 
in India, where a party gets possession of a docu¬ 
ment, on which he might not indeed be able to 
found a claim in a court of justice, but which 
might give him such prima facie right against 
the other as would expose him to vexatious 
demands and litigation.” 3 "The party is re¬ 
lieved,” to quote Mr. Justice Story, "upon the 
principle, as it is technically called, quia timet ; 
that is, for fear that such agreements, securities, 
deeds or other instruments may be vexatiously 
or injuriously used against him, when the evi¬ 
dence to impeach them may be lost, or that they 
may now throw a cloud or suspicion over his 
title or interest.” 4 Where therefore an instru¬ 
ment purports to be in prejudice of the plaintiff’s 
rights, and, to consider his estate and property 
more particularly, to establish an apparent in¬ 
cumbrance thereupon or an apparent defect 
therein, 6 and it is not a valid document, the plain¬ 
tiff may invoke the aid of the court to have its 
unenforceability formally and solemnly adjudged. 8 
It does not matter that upon examination the 


1 S.R.A,, s. 39 ; Vulley Mahomed v. Dkondu , [1903] 27 Born,, 607. 
v. Dattubhoy , [1900] 23 Bom., 10. 5 Detroit v, Martin , 34 Mich,, 

* Kotrabassappaya v. Chmvirap - 170, 173. 

P a y a > [1898] 23 Bom., 375- 6 Cf. London & Proy t Insurance 

1 1 A.-L Codes, 934. Co. v. Seymour, [1873] 17 Eg.. 

* 2 Story, Eg., s. 694. Chhaganlal 85. 
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document turns out to be void, the more reason 
why it should be given up. The mistake of one 
of the parties alone may not be sufficient to 
avoid an agreement,’ but where both parties 
are under a mistake, a court of equity should not 
refuse to cancel it. 1 * 3 Failure of title, however, 
in the absence of fraud and special covenants, 
does not vitiate a contract of sale. 3 A forged 
instrument, so long as the forgery has not been 
judicially determined, may create the greatest 
mischief, and a court of equity will order its 
cancellation in anticipation. 4 And it does not 
matter that the plaintiff is not a party to such a 
document, it does not embody a contract which 
binds him personally, it will all the same attract 
the remedial jurisdiction of a court of equity if it 
throws a cloud upon the plaintiff’s title or other¬ 
wise stands in his way. Eg., A may have con¬ 
veyed land to B, who bequeaths it to C and 
dies, Now if D were to get possession of the 
land and put forward a forged instrument stating 
that the conveyance was made to B in trust for 
him, as the title of C is gravely jeopardised, he 
may obtain cancellation of this forged instru¬ 
ment. 5 So again where the owner of semindari 
property sells it to a purchaser upon a represen¬ 
tation that the tenants are all at will, and exe¬ 
cutes a conveyance in his favour, but subse¬ 
quently, being fraudulently minded, executes a 
lease of part of the lands in favour of a third 


1 Sells V. Sells, [1860] i Dr, & • 2 Story, 7 ^,, s. 701. In re 

Sm ,.42. Cooper , [ 1882J 20 Ch. D,, 611 ; 

a Alien v. Hammond , [1837] Sharon v. Hill, 20 Fed., 1 ( forged 

11 Pet,, 63 ; Scoit v. Coutson , contract of marriage). Mohima 

[1903] 2 Ch.^D,, 249. For distino Ch under v. Jugul Kishore, [1881] 

tion between ignorance and mistake 7 Cal , 736 ( deed of sale, alleged 

of fact, see Penny v. Martin , [1820] to be forged, of which the District 

4 John. Ch., 566 • Kent. C.). Registrar had ordered registration ). 

* Abbott v. Alien, [1817] 2 John. 5 S.R.A., s. 39, ill. (A), 

Ch., 519. 
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party, puts upon it a false date anterior to that 
borne by the conveyance, and gets it registered, 
there is a cloud upon the purchaser’s title and he 
may have the lease cancelled by suit. 1 It is not 
only a relation of trust or contract between the 
parties which attracts the relief. “The jurisdic¬ 
tion has been asserted and enforced as an inde¬ 
pendent source or head of jurisdiction, not re¬ 
quiring any accompaniment of fraud, accident, 
mistake, trust or account, or indeed any other 
basis of equitable intervention.” 3 A document ^° p c .“™ ents 
again, that created a valid and enforceable obli¬ 
gation in its inception, may have since expired by 
reason of discharge of the obligation. Or the ' 

obligee may not have intended to use or enforce unrea ' 
it. Such a document no longer embodies an 
act in the law and should not be allowed to re¬ 
main as a menace and danger to the party 
against whom under different circumstances it 
might have operated. A case in point is Flower 
v. Marten? A father there paid his son’s debt 
and got his son to execute a bond for the amount 
in his favour. The bond was intended only in 
terrorem and not as a security for the obligee. 

Upon the father’s death the obligor son compelled 
his executors to deliver up the bond to be can¬ 
celled. In another case a testator on his death¬ 
bed asked his executrix to hand over a certain 
bond to the obligor and not to trouble him for 
the amount ; the Privy Council decreed the 
surrender and cancellation of the bond at the 
suit of the obligor. 4 So if a marriage settlement 
is drawn up in contemplation of a marriage which 


■ s.r.a , s. 39, ill. (c). 

2 Per Green J., Dull's Appeal , 
[ 1886] 113 Pa. St, 510, 1 Keener, 
354- 

3 [1837] 2 My. &C„ 459. 


4 W'ekett v. Raby , [1724] 2 Bro, 
P. C., 386 ; Be Appleby , [1891] 3 
Clu, 422. Cf. Act X of 1865, 3, 
178. 
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eventually falls through, the settlement will not 
be allowed to stand. 1 Kent, C., directed a bond 
to be delivered up which was said to have been 
given upon a special trust of a secret and delicate 
nature, and w r as to be in force only upon certain 
contingencies which might never happen, and 
which the defendant had not paid any consider¬ 
ation for and was not personally interested in. 2 

The instrument which the plaintiff impeaches 
as voidable or void need not embody a contract. 
An award not made upon a reference under 
chapter XXXVII, Code of Civil Procedure, 3 may 
be set aside by a suit under section 39, Specific 
Relief Act. 4 

The court has to exercise a discretion, 
secundum arbitrinm bom judicis.” There are 
many cases in which the court will not lend 
its aid to compel a specific performance of an 
executory agreement, in which it would not feel 
itself authorized to interfere, by decreeing that 
an executed contract should be rescinded. 6 It 
has to consider the conduct of the parties 7 and 
the nature of the document, and “while a court of 
equity will set aside a deed, agreement, or pro¬ 
ceeding affecting real estate, where extrinsic 
evidence is necessary to show its invalidity, be¬ 
cause such instrument or proceeding may be 
used for annoying and injurious purposes at a 
time when the evidence to contest or resist it 
may not be as effectual as if used at once, still, 
if the defect appears upon its face and a resort 
to extrinsic evidence [on the part of the plaintiff] 


' Bond v. Wal/ord, [j 336 ] 32 Ch. 

D„ 238. 

* Hamilton v. Cummings., 
[1S15J I John. Ch., 517, 1 Keener, 
3 r6. 

3 Act. V of 1908, sell. II. 

1 /« T/ia v. Ma Skwe 


[1905] 3 L.B. R. f 4. 

'* Goring v. Nash , [1744] 3 Atk., 
186, 188. 

Baits v. DeUivan , ' [1S35] 5 
Paige, 299 ( Walworth, C, ). 

7 \ 'alley Mahomed v. Duttubhoy, 
[1900] 25 Born., 10. 
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is unnecessary, the reason for equitable interfer¬ 
ence does not exist, for it cannot be said that 
any cloud whatever is cast upon the title,”' 

And the same principle may be extended to cover 
cases where the instrument is not null and void 
upon its face, so as to be incapable of being 
used as a means of vexatious litigation or serious 
injury, 2 but the party claiming under it, in order 
to enforce it, must necessarily offer evidence 
which will inevitably show its invalidity and 
destroy its efficacy. 3 * In neither of these cases 
can there be said to be any cloud, any real 
danger to the plaintiffs right or title or the 
security thereof, and the processes of the court 
cannot be permitted to be unnecessarily abused/ 

But the question should always be treated as Question not 
one of discretion and not jurisdiction. 5 A differ- tion? * 1 * ,0 " 
ent view, Prof. Pomeroy has forcibly pointed 
out, “often operates to produce a denial of 
justice. It leads to the strange scene almost 
daily in the courts, of defendants urging that the 
instruments under which they claim are void, and 
therefore that they ought to be permitted to stand 
unmolested, , and of judges deciding that the 
court cannot interfere, because the deed or other 
instrument is void , while from a business point of 
view every intelligent person knows that the ins¬ 
trument is a serious injury to the plaintiff’s title, 
greatly depreciating its market-value, and the 


1 Simpson v. Lord Howden , 
[1837] 3 My. & C „ 97, 102-3, 108, 
1 Keener, 323. Cooper v. Joel 
[1859] 27 Beav., 313, 1 Keener, 
337 ; Brooking v. Maud slay Son & 
Field , [1888] 38 Ch. D , 636, 1 
Keener, 368, 

1 Story, ZTy., s. 700 a. 

a Clark v. Davenport, [ 1884 1 95 

N, Y , 477, 1 Keener, 344, 4 Pome¬ 

roy, Eq. J m% 5. 1399 * 

* “Unless the circumstances are 


such as to sustain an action for 
slander of title, the law regards 
the injury too speculative to war¬ 
rant its interference,” Scott v. 
QntUrdonk , ^1856] 67 Am. Dec., 

106, 1 Keener, 333. 

3 Piersoll v. Elliott , 6 teeters, 98 
( Marshall, C„ J. ) ; Hamilton v. 
Cummings , [1815] r John. Ch., 517, 
1 Keener, 32.1 ( Kent, C.) ; Bromley 
v Holland , [1802] 7 Yes., 3, 21-2, 
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judge himself who repeats the rule would neither 
buy the property while thus affected nor loan a 
dollar upon its security. This doctrine is, in 
truth, based upon mere verbal logic, rather than 
upon considerations of justice and expediency.” 1 

Where there is no immediate danger to, the 
plaintiff's rights or title, the court may interfere 
in his favour, if satisfied that delay is likely to 
entail loss of evidence or to introduce complica¬ 
tions by bringing into existence conflicting rights 
of third parties. In the case of the fraudulent po¬ 
licy put in illustration (a) to section 39, Specific 
Relief Act, the court will be induced to exercise 
its discretion in favour of the underwriter before 
any loss has actually happened or been threatened, 
because it is obvious that satisfactory evidence 
of unseaworthiness can be more easily adduced 
while the vessel is still in existence than after it has 
been lost. And in the case of bills of exchange, 
the consideration of which has failed, put in 
illustration (d), the court, in determining the exer¬ 
cise of its discretion, will also take into con¬ 
sideration the likelihood of the bills circulating 
and being negotiated into the hands of holders 
in due course. 2 


1 4 s. 1399, This criti¬ 

cism was judicially approved in 
Day Co. v, State of Texas, [1887] 
68 Texas, 527, 1 Keener, 364, 

where Stay ton, A. J , said : “A 
defendant who asserts claim even 
under an instrument void on its 
face, cannot be heard to say that it 
has not such semblance of validity 
as to create a cloud upon the title 
to property which it professes to 
convey, that will prejudice the right 
of the real owner if it be not re¬ 
moved. He cannot be heard to say 
that others will not attach to it 
the same degree of faith and credit 
as a title-bearing instrument which 
he in good faith gives to it, and 


that, to the extent of the doubt or 
cloud thus cast upon the real title 
its holder is injured, or is likely to 
be injured/ 1 See also Linn el l v. 
Baiters [1841]. 17 R. L, 241, 1 
Keener, 388 ; ~ W kit chouse v, Jones, 
[1906] 12 L. R. A , N. S.. 49, 57-61. 
Cf. 2 Pomeroy, E7. R . 1239, «; 
2 Story, Eq„, 13 n, (Bigelow's note). 

a Cf, Collett, 288. In America 
the jurisdiction of equity seems to 
be exercised as a matter of course 
where the instrument is negotiable 
and not yet mature, “because in 
such cases if the present unlawful 
holder, although the legal defence 
to an action by him would be per¬ 
fect, should transfer the security to 
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The court will also require to be satisfied of 
the plaintiff’s present interest and title. A bill 
to remove a cloud from the title cannot be 
brought by a stranger to the title. 1 Where there¬ 
fore an owner of land warranted his title to the 
same and sold it to two purchasers, it was held 
that he had no further interest left in the property 
and could not maintain an action to set aside a 
mortgage, on foot of which the defendant had 
subsequently brought a suit and obtained a decree 
against the two purchasers, and this decree.’ 
The mortgage had merged in the decree and 
there was no instrument which could be treated 
either as void or voidable against a person who 
had sold away the property which the decree 
purported to affect. So where a party has no 
title but only an expectancy, say, a Mahomedan 
son, a deed of gift executed by his father of 
his own property in favour of a third person will, 
it is apprehended, be neither void nor voidable at 
his instance, and cannot be impeached by him, 
unless he can prove fraud or other equally cogent 
invalidating circumstance. 

The court is not bound to cancel the whole 
of the instrument impugned, but may in its dis¬ 
cretion, allow a part of it to stand This it will 
feel disposed to do where the inst ment is evi¬ 
dence of different rights or different obligations. 3 
A bill of exchange, e. g., may bear several en¬ 
dorsements, one of which alone is forged. At the 


a bona fide purchaser, such legal 
defence would be cut off.’* The 
transfer of the instrument is usually 
enjoined and its surrender ordered, 
Pomeroy, Bq. ss. 221, 1340. 

1 2 Pomeroy, Eq. R tt s, 730, p f 
1229. 

3 fihuiut v. Beni Ram , [1887] 9 
AIL, 439. But it seems to have 
been held in America that one 


who has conveyed with covenants 
of warranty, or under an agree¬ 
ment to clear the title for the benefit 
of his grantee, has a standing in a 
court of equity to remove a cloud, 
especially where he has a grantor’s 
lien for part of the purchase-money, 
Renter v Mackay t 35 Fed., 86 ; 2 
Pomeroy, Eg, R, t p. 1230, n. 16, 
a S.R.A., s. 40, 
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suit of the indorsee whose signature has been 
forged, the court may cancel the forged en¬ 
dorsement and leave the bill to stand in other 
respects.’ In a suit for partial rescission of a 
contract that came up before the High Court 
of Calcutta, relief was granted to the plaintiff 
under section 40, Specific Relief Act. That case 
arose out of a contract to cultivate indigo in 
different villages. The court held that the 
instrument of lease evidenced different rights and 
obligations, and the plaintiff-tenant having been 
ejected from some of the lands and thus dis¬ 
abled from carrying out a part of the contract 
was entitled to have the lease cancelled to that 
extent.' Where by reason of a mutual mistake 
a lot of land was sold at an undervalue, the 
aim of the court, in giving relief for a mistake, 
being to put the parties, as nearly as possible, 
in the situation they would have been in but for 
the mistake, an American court held that that 
aim would be better accomplished by rectifying 
the price than by annulling the conveyance. 3 
Registered If the instrument in question has been regis- 

instrument. j ere d under the Indian Registration Act, the 

court in the event of decreeing a claim for its 
cancellation and surrender, shall send a copy of 
its decree to the officer in whose office the instru¬ 
ment has been so registered, and such officer 
shall note on the copy of the instrument con¬ 
tained in his books the fact of its cancellation. 4 
But a Registrar is not a “competent court” and 
his order overruling the plaintiff’s objections and 
directing the registration of an instrument, which 
the plaintiff impugned as a forgery, will not pre- 


1 S.R.A., s. 40, ill. 1 Lawrence v 4 Staigg* [1866] 8 

8 Inder Per shad Singh v. Camp- R. I., 256, 2 Scott, 596. 
hell, [1881} 7 Cal, 474, * S.R.A., s. 39, para. 2. 
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elude the latter from suing for the cancellation of 
this disputed instrument. 1 

But as the court has a discretion to exercise, inconsistent 
it will not be willing to entertain inconsistent cla ' ms ' 
claims. Where, therefore, the plaintiff sued for 
cancellation of a sale-deed, said to have been 
executed by him, upon the allegation that it was 
a forgery, and stated as alternative cases that 
the execution of the deed had been obtained by 
fraud and that it was also void for want of con¬ 
sideration, the Madras court rejected the claim.* * 

But a plaintiff may sue for cancellation of a deed 
of gift under which the defendant claims even 
after he has instituted a possessory action in 
respect of the immoveable property which is the 
subject of the gift and of which the defendant 
has taken possession. 8 Where, however, a suit 
is already pending wherein the defence raised 
is that the bond is void, another suit for cancella¬ 
tion of the bond is unnecessary. 4 

It is necessary to bear in mind that in a suit R el j e n n 
instituted under chapter V, Specific Relief Act, plaint, 
the relief that the court can grant is of a limited 
character. It may, first, adjudge an instrument 
to be either void or voidable, and it may, next, 
order it to be delivered up and cancelled. Where 
the plaintiff asks for other and further relief, the 
suit is not for cancellation. The form of relief 
is of importance in determining the question of 
limitation. To a suit for cancellation of an ins¬ 
trument article 91, schedule I, Indian Limitation Limitation. 
Act, applies and it must be instituted within three 
years. 5 But where the cancellation of an instru- 


1 Mohima Chunder v Jugal * Chhaganlal v, Dhondu , [1903] 
Kishore , [1881] 7 Cal., 736' 2 7 Bom., 607. 

* Iyyappa v. Ramalakshmamma, 5 Bakatram v. Karsetji , [1903] 

[1890] 13 Mad., 549. 27 Bom., 560; Rampa.lv. Balbhad- 

* Joy Gopal v. Lalit Mohan, dar, [1902 ] 25 All., x, P.C. 

[1903] 26 All., 236, 
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ment is not. the primary relief, but is ancillary to 
the main relief prayed for, the period of limitation 
applicable will have to be determined with refer¬ 
ence to this main relief.' Suppose a Hindu 
reversioner, upon the death of the widow life- 
tenant, sues to recover possession of property 
which this widow had alienated by deed in favour 
of a stranger, possession is the main relief asked 
for, and the plaintiff has twelve years from the 
date of the death of the widow for bringing the 
suit. 1 2 So where the plaintiff alleged that he was 
the owner of certain land, which a stranger had 
fraudulently mortgaged to the defendant, and the 
latter having applied for foreclosure and the usual 
notice having been issued, he claimed “that, the 
mortgage-deed being set aside, the land be pro¬ 
tected from the illegal foreclosure by cancelment 
of the foreclosure proceedings,” the court held that 
the suit was really one for a declaratory decree 
and article 91 afore-mentioned was not applicable. 3 
Where the next presumptive heir sues for a 
declaration that an alienation of land made by a 
Hindu or Mahomedan lady in possession of such 
land, is void except for her life or until her re¬ 
marriage, article 125 applies, and the suit may be 


1 Cf. Narayanan v. Kannammai . 

[1904] 28 Mad,, 338, 

3 Act IX of 1908, sch. I, art. 
141 ; Horikar v. Dasaraihi , [1903] 
9 C. W.N , 636 ; Mitra, £im. } 1042- 
3. Where reversioners ask for a 
declaration of invalidity of aliena¬ 
tion art. 120 applies, Krishna v. 
Lakshmi , [1908] 18 JM.I..J R., 27 $. 
Cf. Until v. Kune hi A mm a, 
[3890] 14 Mad., 26 ; Bijoy Gopal 
v . Krishna Ma his hi, [1907] 34 Cal., 
329, P.C. Kami Kulh v. Karmdad , 
[1905] P. R., 79 

J Sohha Vandey v. Sahodra Bibi } 
[1883] 5 All 322. See cases col¬ 
lected in Mitrn’s commentary on 


art. 91, Urn. Act, sch. II, But for 
purposes of court fee a suit pray¬ 
ing for a declaration that a sale- 
deed was fraudulent and for an 
order to have it cancelled and a 
copy thereof sent to the Registrar, 
falls within s.7, para 4, cl. (o, Act 
VIf of 1870 Parvati Baiv, Vishva- 
natk , [1905] 29 Bom., 207. For, 
difference between setting aside a 
deed as void and declaring a party's 
rights not to be affected by it, see 
Ebrahimhhai v. Fulbai , [1902] 26 

Rom., 577, 581-2 ; Motilai v. 

Karrahuddin, [1897] 25 Cal., 170 
186, P.C. 
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brought within twelve years of the date of the 
alienation. 1 

An instrument may evidence a transaction Compeusa- 
which the court cannot support, but there may be Uon ‘ 
a right to compensation in respect of it which a 
court of justice will not deem inequitable. The 
remedy of cancellation is not a matter of absolute 
right, and, as we have seen, he who seeks equity 
must do equity. 2 A court may, therefore, on ad¬ 
judging the cancellation of an instrument, which 
it holds to be void or voidable, impose terms upon 
the plaintiff, who has moved it, and require him to 
make any compensation to the defendant which 
justice may require, 3 This compensation too can¬ 
not be claimed as a matter of right, the court 
will exercise its discretion, It may refuse to show 
any favour to a professional money-lender who 
knows that a person is a minor and yet proceeds 
to advance to him a loan. 1 But the discretion is 


' Mitra, ///«., 973, sqq, Mesraw 
v. GirjanuHdan, [rpos] 12 C.W.N., 
857 ; Ram Sirup v. Ram Dei , 
[1907] 29 All., 239. Where suit by 
remote reversioner, art, 120 applies, 
Bkagwanta v. Sukh i\ [ 1899 ] 3 2 All., 
33, 4J, F.B.; where alienation by 
mother as guardian for minor son, 
who subsequently dies, neither art, 
125, nor art. 141 applies, Soundara 
v. Velayudam , [1894] 4 M. L. J, 
R., 275. 

a In America it has accord¬ 
ingly been held that a court of 
equity will not cancel a real-estate 
mortgage securing a just debt, 
which concededly has not been 
paid, at the suit of the mortgagor, 
or one standing in his shoes, when 
the only ground urged lor such 
relief is that the statute of limita¬ 
tions is available as a defence 
against its foreclosure, Tracy v. 
Wheeler, [1906] 6 L. R, A., N, S 
516. 

1 S.R.A,, s, 41 j 2 Story, £</., s. 
696. 


* Brohmo Didt v. Dharmo Dans 
G/me , [1898] 26 Cal,, 330, 381, affd. 
s n . Mohori Bibee v. Dhurmodas 
Ghost ?, [1903] 30 Cal., 539, P, C. 
Kctmpia Prasad v, Sheo Go pa l Lal> 
[1904] 26 All., 234, purports to 

follow- this ruling, but the actual 
decision is not satisfactory. It was 
found as a fact that the plaintiff, 
who had sued for cancellation of a 
mortgage-deed executed by himself, 
had actually received part of the 
consideration ( a fact which the 
plaintiff had denied in the plaint ), 
but the court of first appeal thought, 
the plaintiff being a minor, it had 
no discretion to exercise, and un¬ 
conditionally decreed his claim. In 
second .appeal the High Court 
could not and did not consider the 
evidence to determine if justice 
required the payment of any com¬ 
pensation to the defendant, but it 
should have corrected the error of 
the lower appellate court, which had 
overlooked s, 4r, S.R.A, 
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a judicial one, and where a minor, who has obtain¬ 
ed a loan upon security of landed property, comes 
to a court of equity to have the mortgage-deed 
cancelled, the court may make its decree condi¬ 
tional upon his refunding to the creditor the 
money actually received by him. 1 There is no¬ 
thing in section 41, Specific Relief Act, to com¬ 
pel a court to restrict the considerations of justice 
to cases where the parties arrayed on both sides 
are of full age. Where this is the case, however, 
there can be no difficulty in the way of the court 
giving full effect to the equities as between the 
parties before it, and sections 64 and 65, Indian 
Contract Act, may also be usefully referred to. 

In conclusion, I will ask you to note that 
equity will also relieve where an instrument has 
been delivered up or cancelled through fraud or 
mistake. 2 A case in point is Banta v. Vreeland , 3 
where an aged man, ignorant of business, had sur¬ 
rendered and cancelled a mortgage-deed under a 
mistaken belief that it had been paid up long be¬ 
fore. Upon proof of mistake a decree for fore¬ 
closure of the mortgage was granted. 


1 Da t tar am v, Vinayak , [1903] 
28 Horn,, 181. Cl, Ajit Singh v. 
Bijai Bahadur Singh % [*884] if 
Cal., 61, P. C Distinguish Madho 
Par shad v. Me hr ban Singh [1890] 


18 Cal. 157, 163, P. C. 

3 1 Story, Eq , s, 167. 
a [1862] 15 N. j Eq., 103, 3 
Keener, 368. 





LECTURE X. 

Declaratory Decrees 

Akin to the relief of cancellation of instruments 
is that of a declaratory decree. But the remedy 
in the latter case is of a wider and more compre¬ 
hensive nature. Any person entitled to any legal 
character or to any right as to any property, may 
institute a suit against any person denying, or 
interested to deny, his title to such character or 
right, and the court may in its discretion make 
therein a declaration that he is so entitled, and 
the plaintiff need not in such suit ask for any 
further relief. 1 * The remedy provided by section 
42, Specific Relief Act, is based more upon 
Scotch than English practice. English courts 
of equity in former times often prefaced their 
decrees with a declaration of rights or title, but this 
was only by way of introduction to some other 
relief which it was the aim and object of those 
decrees to grant. 3 In 1852 the English practice 
was assimilated to the Scotch by the enactment 
of the Chancery Improvement Act, 4 section 50 
of which was two years later re-enacted for the 
Supreme Courts in India, 5 and this provision also 
found a place in our first Code of Civil Proce¬ 
dure. 6 Section 15 of this Code ran thus :— 

“No suit shall be open to objection on the 
ground that a merely declaratory decree or order 


1 S.R.A., s 4 2. [1883] 10 Cal., 324, P. C. ( s. n. 

* Cf, Mack ay, Practice of the isri fJut v, Hambulti ) ; Bhujen- 
Couvl of Session, vol. II, pp. 93- draw Triguruinath , [1882] 8 Cal,, 
100. 1 Stokes, A.-f. Cades, 934. 761,764, 

3 1 Selon, Judgments,2$ ; Bucher ‘ 15 & 16 Viet., c. 86. Rookc v. 

v. Secretary of State, [1898] 26 I. A., Kensington, [1856] 2 K. & J-, 753* 

28, 22 Mad,, 270. Cf. Hitnsbuiti 6 Act VI of 1854, s t 29, 

v. hhri Duit, [1879] 5 Cal., 512, u Act VIII of 1859, 
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is sought thereby, and it shall be lawful for the 
civil courts to make binding declarations of right 
without granting consequential relief.” 

It is possible that this provision of law met 
with a more liberal interpretation in the Indian 
courts' than did the corresponding provision in 
the parent Act in England. 1 2 But the practice 
which was established under the Civil Procedure 
Code, and which was sanctioned by the Privy 
Council, was that a declaratory decree would be 
made only where there was a right to some con¬ 
sequential relief which, if asked for, might have 
been given by the same court, or where, in 
certain circumstances, it was required as a step to 
relief in some other court, 3 The Specific Relief 
Act has altered and to some extent widened 
Present law. the scope of the remedy. A declaratory decree 
cannot be now made where it is open to the 
plaintiff to ask for further and consequential 
relief/' but where this is not open to him and 
there can be no executory decree, the court may 
yet decree a declaration of present and future 
rights. 3 The intention of the legislature pro¬ 
bably was to authorise an Indian court to grant 
to a plaintiff the relief which the English Court 
of Chancery grants in cases where no relief at 
common law is available. Eg., where a proprie¬ 
tor’s title was in danger, and he could not bring 
an action at common law to try the question of 


1 Sec Broughton, Declaratory 

Decree S' which collects the anthori- 
ties. 

3 Cox v. Barker, [ 1S76I 3 Cli. 
B.. 37o. 

* Kathatna Xatchiar v. .Dora- 
siuga Tever, [1875] 2 [,A,'i6y, 

I 5 B.L.R., 83 ; Shea Singh Rat v. 
Dak ho, [1878] 5 I.A., 87, 1 All., 688 5 
Steen a t a in M it ter w Kish en Soonrfery, 

[ 1S73] 1 I.A. Sup, 149, 11 B. C. R. 
171 ; Sadut Ali v. Abdooi 


Gnnnev, [1873] ibid, 165, II 
B.L R,, 203 ; Nilmony v, KtiUe , 
[1874] 2 I.A., 83, 14 B L.R., 382. 

1 S.R A., s, 42, proviso. 

h Tliis important and useful 
change was introduced at the 
instance of Mr Pitt Kennedy who 
was Standing Counsel to Govern¬ 
ment when the Specific Relief Bill 
was before the Council, 1 Stokes, 
A,-I. Codes, 934-5. 
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title, the Court of Chancery would give him this 
indirect form of relief, vis., a declaration, the 
more direct kind not being open to him. 1 It does 
not appear that in India a suit for a mere decla¬ 
ration can be brought under any other provision 
of the law. 2 

The utility and importance of the remedy English tills 
are manifest, for its object is ‘to prevent future 1,1 ef i u,t y- 
litigation by removing existing causes of contro¬ 
versy.’ 3 It secures for the Indian litigant the 
same advantages which were sought by the old 
equitable bills of peace, bills quia timet and 
bills to perpetuate testimony in England. 4 This 
method of adjusting title by bill in equity proved 
so convenient that in many of the United States U-S 5tatutes 
statutes have been passed extending the jurisdic¬ 
tion of a court of equity to all cases where a parly 
in possession, and sometimes out of possession, 
seeks to clear up his title and remove any cloud 
caused by an outstanding deed or lien which he 
claims to be invalid, and the existence of which 
is a threat against his peaceable occupation of the 
land, and an obstacle to its sale. 5 The inequity 
that was designed to be remedied grew out of the 
situation of a person in the possession of land as 
owner, in which land another person claimed an 
interest which he would not enforce ; and the 
hardship was that a person so in possession could 
not force his adversary to sue, and thus put the 
claim to test. 6 A number of statutes has there¬ 
fore been passed with the object of quieting title 
or compelling the determination of claims to real 


' Bholai v. Kali , [1885] 8 AH., 
70 (Mahmood, ].) 

4 Kunhiamwa v. Kunhunni , 
[1S92] 16 Mad., 140, 142. 

3 Holland v. Challen , no U.S., 
20, where the distinction between 
a bill of peace and a bill quia 
timet, is well brought out. See also 


Sharon v. Tucker , [1892] 144 U.S., 
533. I Keener* 393. 

1 2 Story, Eq , cb. xxi, xxji, xlii, 

5 We hr man v. Conklin , 155 U. 

S., 3U. 

* Jeruy City v, Lembeck , 31 N, J. 
Eq., 255. 



6 i6 


SPECIFIC RELIEF. 


estate, 1 and they accomplish a most useful pur¬ 
pose. "It is certainly for the interest of the 
state,” said Field, J., "that this jurisdiction of the 
court should be maintained, and that causes of 
apprehended litigation respecting real property, 
necessarily affecting its use and enjoyment, should 
be removed ; for so long as they remain they will 
prevent improvement and consequent benefit to 
the public. It is a matter of every-day observa¬ 
tion that many lots of land in our cities remain 
unimproved because of conflicting claims to 
them. The rightful owner of a parcel in this 
condition hesitates to place valuable improve¬ 
ments upon it, and others are unwilling to pur- 
chase it, much less to erect buildings upon it, 
with the certainty of litigation and loss of the 
whole. And what is true of lots in cities, the 
ownership of which is in dispute, is equally true 
of large tracts of land in the country. The pro¬ 
perty in this case to quiet the title to which the 
present suit is brought, is described in the bill 
as wild and uncultivated land. Few persons 
would be willing to take possession of such land, 
inclose, cultivate and improve it, in the face of 
a disputed claim to its ownership. The cost of 
such improvements would probably exceed the 
value of the property. An action for ejectment 
for it would not lie, as it has no occupant ; and if, 
as contended by the defendant, no relief can be 
had in equity because the party claiming owner¬ 
ship is not in possession, the land must continue 
in its unimproved condition. It is manifestly for 
the interest of the community that conflicting 
claims to property thus situated should be settled 
so that it may be subjected to use and improve- 


1 4 Pomeroy, Fq t) J s, 1396 ; 2 Pomeroy, Rq % /?., p. 1241 w. 
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merit. " 1 * The Indian enactment, in one respect 
at any rate, has a more extended scope, for it 
contemplates the settlement not only of conflict¬ 
ing claims to property but also of disputes 
as to status , though it may be doubted if a 
suit to have the true construction of a statute 
declared would come within its purview. 3 A 
declaratory decree confers no new right, it only 
clears up the mist that has been gathering round 
the plaintiff’s status or title. A man’s status or 
“legal character” is constituted by the attributes 
which the law attaches to him in his individual 
and personal capacity, the distinctive mark or 
dress, as it were, with which the law clothes 
him. There are some attributes which may be 
said to belong to humanity in general, so long 
as it does not deviate from the normal type. 
But individuals may have characteristics peculiar 
to them, and these peculiar characteristics will 
constitute the status of each. An adopted son, 
for instance, is not quite the same as a natural- 
born son, and with neither can be placed on an 
even footing a natural or illegitimate son. The 
rights of a son again may differ from those of 
a daughter, and the married woman in the eye 
of the law may be a different person from a 
widow or even a divorcee. The legal character 
and position of each may be differentiated. Ac¬ 
cording to Holland, the chief varieties of status 
among natural persons may be referred to the 
following causes : (1) sex ; (2) minority ; (3) ‘patria 
potestas’ and 'manus’; (4) coverture ; (5) celi¬ 
bacy ; (6) mental defect; (7) bodily defect; (8) 
rank, caste, and official position ; (9) slavery; (10) 
profession ; (n) civil death; (12) illegitimacy ; {13) 


1 Holland v. Challen, no U. S., 5 Fischer v. Secretary of State 

! 9 , 21 - [1898] 26 I. A., 38. 
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heresy; (14) foreign nationality; and (15) hostile 
nationality. 1 Now there may be a question raised 
regarding a person’s status, it may, e. g., be dis¬ 
puted if a certain woman is the lawfully wedded 
wife of a certain person, 2 or if a certain child whom 
a lady is bringing up is the adopted son of her 
husband. 3 Upon the settlement of this question 
important rights, both personal and real, may 
depend, and a court may be asked to put an 
end to dispute and uncertainty by determining 
the legal character in issue. Where ihe defen¬ 
dants had made a statement before the revenue 
authorities stating that the plaintiffs were Sheikhs 
and, as such, not entitled to various rights in the 
village to which Rajputs alone were entitled, the 
Punjab Chief Court held that the plaintiffs were 
entitled to sue for a declaration that they were 
Rajputs of the specified got* 

Or again the dispute may be regarding a 
person’s rights and interests in property, a cloud 
may have been cast upon his title. This con¬ 
venient expression, “cloud upon title,” 1 have used 
before, but the meaning may not be quite clear 
to you. I may therefore explain that it is some¬ 
thing which is apparently valid, but which is, 
in fact, invalid. 5 It is the semblance of a title, 
either legal or equitable, or a claim of an interest 
in lands appearing in some legal form, but which 
is in fact unfounded, or which it would be inequit- 
able to enforce. 6 As another American authority 
puts it, “A cloud upon a title is but an apparent 
defect in it. If the title, sole and absolute in 
fee, is really in the person moving against the 

» Jur., 340. AH, [1906] P L. R„ 9. 

* Cf. S R. A , s. 42, ill. (//) ; s. 0 Bissell v. Kellogg, 6q Barbour, 
43, HI. 629. 

8 Cf. Ibid, s, 42, ill. (/). “ Higdon v. Shirk, 127 HI ,412. 

1 Tasadduq Husain v. Wazir 
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cloud, the density of the cloud can make no 
difference in the right to have it removed. Any¬ 
thing of the kind that has a tendency, even 
in a slight degree to cast doubt upon the owner’s 
title and to stand in the way of a full and free 
exercise of his ownership, is, in my judgment, a 
cloud upon his title, which he may remove.” 1 
E.g ., a neighbour may claim a right of way 
across a field that belongs to another, 2 or a life- 
tenant may alienate the property in his possession 
to the prejudice of the rights of a reversioner 
or remainderman. 3 This cloud may be consti¬ 
tuted by a deed or other instrument or proceed¬ 
ing, and if left to gather and not dispersed in 
time, it is likely to be used to embarrass or affect 
a party’s title injuriously and vexatiously. 4 Evi¬ 
dence going to establish the unsubstantiality of 
the cloud may be lost in course of time, the value 
of the property may fall in the market, the secu¬ 
rities may depreciate, and the person lying under 
the cloud may even be prevented from making 
definite and certain arrangements for his family. 

The interests of justice therefore require that 
this unfortunate person should be permitted to 
invoke the aid of the court for the removal of the 
cloud as early as practicable. 5 

As the remedy is statutory, it is necessary to Conditionsfor 
consider the provisions of the statute for deter- rclief * 
mining the conditions under which the courts 
will administer relief. These conditions are, first, 
that the plaintiff should at the time of suit be 
entitled to any legal character or to any right 
as to any property ; next, that the defendant 
should then have denied or be interested in deny- 


1 Whitney v. Port Huron , 88 

Mich y 269, 24 Am. St. R* t 293. 
a Cf. S. R. A., s, 42, ill. («), 

5 ibid, ill (d), (*), 


4 4 Porneroj^ jr., s, 1398 ; 
Haskell v, Sutton, 53 W, Va., 206, 

* Lowndes v. Be tile, [1864] 10 Jur. 
N. S. t 226, 
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ing this character or right ; and, lastly, that the 
plaintiff should not then be in a position to ask 
for relief consequential upon the declaration 
prayed for. 1 f, therefore, the plaintiff can show 
a present existing interest in himself coupled 
with a present danger or detriment to such in¬ 
terest, the court, in its discretion, may make a 
declaration which will avert such danger or detri¬ 
ment, provided that he is not at the time shown 
to be also entitled to an executory decree. 1 It 
will be convenient to consider the several con¬ 
ditions or elements above mentioned separately. 

(rt) There must be a present interest in the 
plaintiff, if it is an interest in property, it may 
not be one for immediate enjoyment. In the 
case of real property English lawyers distinguish 
between estates in possession and estates in ex¬ 
pectancy, 2 i.e.i lands ( to take as an instance one 
species of real property only ) of which a party 
may now be in possession and enjoy the usufruct, 
or lands in respect of which a party has only a 
a right of future enjoyment. But though actual 
enjoyment may be postponed, that does not 
affect the present character of the right. The 
right is there, but the facts which are to put that 
right in motion have not yet emerged. Such a 
right is to be distinguished from a mere chance 
or possibility of right, a vague expectancy , inas¬ 
much as it is a distinct and definite interest 
known to the law 7 , which is capable of alienation 
and devolves at demise of the person of inhe¬ 
rence upon his heirs or representatives. 3 * Where 
a suit is brought for the removal of a cloud from 
a title, the plaintiff can obviously have no locus 


1 Collett, 299-300. Of. Waftd AH 2 Fearne, Contingent Remainder 

v. Dicta atullah , [1885I 8 All., 31. 2, 

Onus upon plaintiff, C/iitta v. Debt, a Dighj^ 7 fist. Real Prof,, 12s 

[1901] 24. All,, 170, 






TITLE. 




62 I 


standi to maintain this suit if he is a stranger to 
the title. “It is not conceivable, in the nature of 
things/' said McClellan, J., “ that any state of 
facts in regard to the title, any character of 
muniments evidencing pruna facie title in others, 
could be said in any sense to shade and obscure 
that which has no existence.”' He must have 
some title in himself, for a plaintiff can recover 
solely on the strength of his own title, and not 
on the weakness of that of his adversary.* But 
this title need not be a perfect or absolute one, 
which will avail against the whole world ; it is 
enough if the plaintiff can show' in himself a title 
which is superior to the alleged cloud. 3 

Now let us examine some of the titles which Proprietary 
have been recognised in decided cases. If the tltle ‘ 
plaintiff is entitled as owner to some property, he 
has the fullest title that the law recognises, and 
there can be no question as to his right to main¬ 
tain a suit in respect of that property. This title 
may be by inheritance or purchase or even pres¬ 
cription. 4 But in any case if it is jeopardised or 
clouded by reason of an adverse claim, the plain¬ 
tiff may have relief. This adverse claim may be 
based on a deed purporting to be executed by the 
plaintiff’s predecessor-in-title, 5 or on a fraudulent 
conveyance made by a stranger to the title,* 3 or an 
unlawful alienation made by a co-owner. 7 Or 
the claim may take the form of an order by a 

evidence 01 hia title to the form of 
a permanent record/' Arrington 
v. 'Lhcotiy 34- Calif, 365, 94 Am. 

Dec,, 722, Sharon v. Tucker , [1S92] 

144 U.S. 3»33, 1 Keener, 392. * 

IHxley v. Huggins, l$ Calif., 127. 

0 Sob ha Pandey v. Sxhodra Bihi s 
[ 1 ^8315 AH.,322( fraudulent mortgage 
followed by notice of foreclosure >. 

“ tJnni v. Kuuc/ii A mm a , [1890] 

14 Mad., 26 ( unauthorised kanom 
of a Malabar tar wad by Karnman, 
since removed from office ). 


1 Lyttle v. Sand (fur, [1890] 93 
Alabama, 396, 1 Keener, 385. 

* Kennedy v. Elliot r 8 $ Fed., 832 ; 
2 Pomeroy, Eq. /?,, s. 730. Ante, 63 11, 

3 South Chicago Brewing Co v. 
Taylor , 205 Ill., 132. 

* Ter Sawyer, J. : “ The statute 
of limitations as against a party 
claiming under a written title would 
have performed but half its mission 
as a statute of repose, if the party 
relying upon it must wait till he is 
attacked before he can reduce the 
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magistrate or other executive officer directing the 
removal of what is described as an obstruction 
on the public way. 1 Or the claim may be put 
forward on behalf of the public with the object of 
imposing a servitude upon the plaintiff’s land, the 
public, e.g. t may claim part of it as a highway. 2 
Or a neighbour may have committed acts of 
trespass upon the plaintiff’s property, 3 or collected 
rents from the plaintiff’s tenants. 4 Or the plain¬ 
tiff’s property may have been attached or even 
sold in execution of a decree obtained by a third 
party against a stranger. 5 Or the plaintiff may 
have failed to reduce to possession the whole 
estate he has inherited, and the defendant may 
have falsely set up a claim as heir to it. 6 Or the 
plaintiff may be the owner by purchase of certain 
property, but he may have deemed it expedient 
to get the conveyance drawn up in favour of a 
third person, and this person, relying upon his 
ostensible or paper title, may choose to play him 
false. 7 In all these cases the plaintiff may have a 
declaration from the civil court that lie is the 
owner of the property, and as such entitled to 
exercise over it the dominion of a proprietor, as 
against the adverse claimant. So if a municipa¬ 
lity refuse leave to a proprietor of land to open a 
market thereupon, he may sue for a declaration to 
establish his right. 3 


1 Secretary of Slate V Jelhabhai 
Kalidas , [1892] 17 Bora., 293 ( alleg¬ 
ed obstruction was in front of 
plaintiff's shop on land which he 
claimed as his 

1 Chuni Lai v. Rant Kishen Sahu, 
[1888] 15 Cal., 460, F. B. 

3 Bisses uri v. B a rod a Kant a 

Roy , [1884] 10 Cal., 1076. If the 
trespass amounts to ouster, posses¬ 

sion must also be claimed. 

* Chinn a mm al v, Varadarajulu 

[1892] 15 Mad., 307 ; Mahadeo 
Singh v* Bach it Singh, [1888] II 


All., 224. 

* Noray dnrav v. Balkrishna , 
[1880] 4 Bom., 529, F. B. ; Shirr am 
Chintam an v. Jivu , [1888] 13 Bom., 
04 - 

0 Chmnatnmal V, Varadarajulu , 
supra. Cf. 1 Pomeroy, Eq J., 504 n. 

7 Lola v. Brito , [1897] 21 Mad., 
231 {land purchased ben ami )\ Gour 
A/ohu n v. Din math , [.1897] 25 Cal, 
4g ( decree purchased ben ami, ex¬ 
ecuted by lenamidar ). 

H Brij Ac oh on Singh v. Collector 
of AVahahod, [1881] 4 AH., 102. 
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The title again may be possessory. One in 
lawful possession of property may maintain it 
against all but the rightful owner, and if a third 
party interferes with his possession 1 or requires 
him to vacate, 2 the actual possessor may obtain a 
declaration of his right to hold the property. 
And where property subject to a mortgage was 
sold in execution of a decree and purchased by 
the plaintiff, who obtained possession, he was 
allowed to maintain it against a subsequent pur¬ 
chaser in execution of a decree on foot of the 
mortgage, where it appeared that the mortgagee, 
though aware of the plaintiff’s rights, had not 
impleaded him as a defendant to his suit for sale. 3 
Possession bona Jide and lawfully obtained is, as 
we have seen before, protected by the courts 4 and 
to require a party in such possession to await the 
action of a hostile party claiming under the instru¬ 
ment or other matter constituting the cloud, until 
perhaps the former’s evidence and ability to 
defend against it is lost by lapse of time, would, 
in many cases, be to deny him any remedy. 5 But 
if the possession has been obtained by violence 
or by the use of any unfair or corrupt means or 
by fraud, equity will not lend its aid. 6 Such pos¬ 
session does not create any interest which the law 
will recognise. 

The plaintiff’s title again may be that of a co¬ 
owner. A coparcener in a Hindu joint family 

Courts, See Protap v, Is ft an [1898] 4 
C.YV.N. 266 ; Chose, Mortgage , 735 n. 

1 Ante, 62 ; Salmond, Torts } 
175-6 ; 17 M.L..J 297 (art.), 

5 Per Gilfiilan, C J., Redin v, 
Branham , 43 Minn., 283, 

y Cf, Watson v Lion Brewing Co, y 
61 Mich., 595 ; Adter v. Sullivan , 
r 15 Alabama, 582 ; Stetson v. Cook, 
39 Mich., 750 ; Hardin v. Jones, 86 
111 . 313; Wakefield v. Sunday Lake 
Min. Co 85 Mich, 6o$, 


1 Ismail Arifi v, Mahomed Chous, 

[1893] 20 Cal., 834, P.C. ; Ate 

Rosa Min, Co. v. Fulmer, [1899] 50 
L.R.A , 289. 

* S.R A , s. 42, ill. (g) 4 
8 Natku Singh v. Gurnani Singh, 
[1896] 18 All., 320. This decision 
partly turns upon certain views as to 
the array of parties in mortgage 
suits which is peculiar to the Allaha¬ 
bad Court, and may not command 
unqualified assent in other Indian 
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may have a declaration that he is entitled to a 
certain undivided share in, say, the ancestral pro¬ 
perty, if yet not partitioned. 1 And if a private 
partition has taken place, whereby the plaintiff 
has obtained possession in severalty of a specific 
portion of the property previously joint, he may 
have his separate rights declared when the Collec¬ 
tor directs a partition of the whole property under 
the Bengal Act VIII of 1876. 2 

An undivided coparcener of a deceased Hindu 
may obtain by suit a declaration that he is entitl¬ 
ed to collect certain debts payable to the deceas¬ 
ed, though the latter’s widow has already taken 
out a succession certificate authorising her to 
collect them. 3 The plaintiff may be a devisee and 
it may be a question whether he takes an abso¬ 
lute or a qualified estate under the will. Eg., a 
testator may bequeath his property to three 
persons 1 to be equally divided amongst all and 
each of them, if living at the time of my death, 
then amongst their surviving children.’ If no such 
children are in existence, the legatees may, by suit 
against the executor, obtain a declaration as to 
whether they take the property absolutely or only 
for their lives, and also as to the interest of the 
children before their rights are vested. 4 

The plaintiff’s title may again be that of an ad¬ 
ministrator 5 or of a mortgagee from a deceased 
owner. 6 Or he may be a vendor of immoveable 
property who has not been paid the full purchase- 
money and has a lien therefor upon the estate 


1 Brij Bhukhan v. Durga Dal t 
[1898] 20 All,, 258. QA.Ram Autar v, 
Jagan Nath [1907] 10 O. C.,204 
(jurisdiction of Civil ^nd Revenue 
Courts considered ). 

a Kahip Bath Singh v. Ramdein 
Lat, [j888] r6 Cal, 117, 

Ckinnappa v. Thulasi Ammal\ 
[1904] 15 M.L.j.R.,399. 


' S. R. A., s. 42, ill. (i). 

5 Pennie v. Hildreth , 81 Calif., 
127. 

0 Wamanrao v. Rusiomji Edalji ) 
[1896] 21 Born,, 701 (defendants 
had contested validity of mortgage 
upon allegation of coparcenary 
rights in the mortgaged property 
along with the deceased mortgagor ) f 
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sold. 1 Or the plaintiff may claim to have ac¬ 
quired a lakhiraj tenant-right to certain lands, 
and if he has been in quiet possession for over 
twelve years and has not been a party to resump¬ 
tion proceedings taken by the defendant, he may 
sue for a declaration of such title with the object 
of preventing disturbance of his possession at the 
instance of the defendant. 2 

The plaintiff may be a trustee, and even if 
appointed by the members of a caste cannot be 
removed capriciously. A caste has power to do 
what it likes for the internal regulation of its 
affairs, and all questions relating to them are 
caste,questions. But where a caste deals with 
its own property and creates civil rights in others 
according to law, the rights and obligations arising 
out of such dealing do not appertain to caste 
questions as such, or the internal regulation of 
its own domestic or social affairs. They are 
legal rights and legal obligations enforceable by 
our courts, as much as if, say, a private person 
had been a party to their creation. 3 

Or the plaintiff's right may be of an even 
more circumscribed character. It may apper¬ 
tain, eg., to an office. Take the case of a 
Hindu temple. The plaintiff may be a trustee 
of such temple, and if, suppose, the District 
Temple Committee has ordered him to be re¬ 
moved from office, he may institute a declaratory 
suit to contest the validity of the order. 4 Or he 
may be a priest and entitled to officiate as such 
in the temple and to receive the offerings made 

1 Sutlig v. Smith , 58 Kan., 559 ; 3 Abhoy Churn Pal v. pally Per- 

2 Pomeroy, Eg /?., p 1230 n. An shad Chattirjee , [1880] 5 Cal , 949. 
attaching creditor acquires a lien 3 Chapsey v. Jtthabai, ("19071 a 
upon personal property and may Bom. L R,. 514. 

maintain a suit to remove cloud * Ramanuja v. Devanayka fi 880 
upon it likely to affect its sale, Vosx 8 Mad., 361. * 1 

v. Murray, 50 Ohio St., 28. 
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there during a certain fixed period. If he is 
disturbed in his ministrations by a rival priest 
be may obtain a declaration of his rights from 
the civil court. 1 Or the plaintiff’s position may 
be still humbler, and he may have a right only to 
conduct pilgrims and worshippers inside the shrine. 
If the resident ministers in constant attendance 
upon the idol inside the temple prohibit access to 
the arcana, except upon the payment of. a fee, 
the pandas may impeach the legality of this inter¬ 
ference with their rights of free access and obtain 
a declaration with regard thereto. 2 A person inter¬ 
ested in a wakf may sue to have an illegal alien¬ 
ation of the endowed property set aside. 3 

The plaintiff’s right may, again, be to a dig¬ 
nity which is not wholly empty. If the use of 
a particular suffix or title carries with it the right 
to certain lands, the plaintiff may sue for a 
declaration of an exclusive right to use the same 
and the defendant may be enjoined from adopting 
such suffix or title and thus by implication asserting 
a claim to the lands. 4 

The above are all instances of rights of 
present enjoyment. But the law affords redress 
even where the plaintiff is not entitled to imme¬ 
diate enjoyment of the subject matter of the 
right. Section 42 speaks of '‘any right as 
to any property” and the words are large 
enough to include remainders and reversions, even 
if remote. 5 The distinction between these 
two forms of real rights has already been indi- 


1 Limhahin Krishna v. Rama- 
bin .Pimphi, [t888] 13 Bom., 548. 
Cf. Badri v, Mulloo, [1905] 8 O. C., 
339 ( gardener’s perquisite ). 

2 Kalidas Jivram v. Par jar am 
Hirjis [18901 is Bom., 309, 

3 Zafaryah AH v. Bukhtawar 

Singh, [1883] 5 AH., 497 ; 'jamahto. 


v. Akhar Husain , [1884J 7 All., 178, 
Kaji Hassan v. Sagun 
[ 1899] 24 Bom., 170. 

4 Ramanu] v. Ramakisore, [1898] 
22 Mad,, 189. 

5 Govinda Pit Ini v. Thciyantmaj 
[igcql 28 Mad , 57. But see App. 
B, s, 17, infra. 


MINIS^ 



REMAINDER AND REVERSION. 627 


cated. 1 When a particular estate is created, any 
estate expressly created at the same time and so 
limited as to come into enjoyment upon the deter¬ 
mination of the particular estate is a remainder , 
whereas an estate of future enjoyment not thus 
expressly created is a reversion. In the Specific 
Relief Act the term 'reversion’ is apparently used 
in a lax sense and includes both a reversion pro¬ 
perly so called and a remainder. 3 As to remain¬ 
ders a further distinction has to be noted. If the 
remainder is limited upon an event which is 
certain to happen, it is called a vested remainder ; Vested, 
the simplest instance is the case of a bequest of contlllgent 
a life-estate to A and the remainder to B. Here 
A is sure to die sometime or other, and the re¬ 
mainder is vested in B. It may so happen that 
B may predecease A , but B's interest, so long 
as it exists , is a present vested interest. 3 If, on 
the other hand, the remainder is limited upon an 
event which is uncertain, it is contingent. 

Suppose property is bequeathed to A for life with 
remainder to B if he attains the age of 21, and 
with a gift over to C. Now B may die without 
ever attaining the age of majority, it is therefore 
uncertain if the remainder will ever vest in him. 

But “it is not the uncertainty of ever taking effect 
in possession that makes a remainder contingent ; 
for to that every remainder for life or in tail is 
and must be liable, as the remainderman may 
die, or die without issue before the death of the 
tenant for life. The present capacity of taking 
effect in possession, if the possession were to 
become vacant, and not the certainty that the 
possession will become vacant before the estate 
limited in remainder determines, universally dis¬ 
tinguishes,” says Fearne, “a vested remainder from 


1 Ante, 504. 

8 Ibid, See S.R.A , s. 42, ill. (0), 


9 Dig by, Hist. Real Prop ., 231, 
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one that is contingent.”' A contingent remain¬ 
der, however, is also a present right, though it 
cannot secure actual enjoyment of the property 
unless before the particular estate determines and 
the succession opens out, the contingency has so 
befallen that the remainder has become convert¬ 
ed into a vested one. 

IIindl .' The above discussion is elementary but is 

necessary for determining the precise rights of 
that familiar figure in our law courts who is com¬ 
pendiously styled the Hindu reversioner. 2 There 
can be no question that a person in whom the 
reversion of an estate is vested has such a title 
as will support and justify a declaratory decree. 3 
But where the right is of a contingent 
character and it cannot be predicted for certain 
that, it will ever mature into an absolute or even 
qualified right of present enjoyment, a court, 
having a discretionary relief to administer, may 
well pause before solemnly declaring such an 
inchoate and dubious right. A Division Bench 
of the Calcutta High Court has roundly declared : 
“Section 42 refers only to existing and vested 
rights and not to contingent rights like those of 
a person who has only a chance of succeeding to 
the estate of a Hindu after the death of a female 
heir in possession of the property.” 4 

It is usual to speak of a Hindu reversioner’s 


1 Contingent Remainders, 2 16, 
Gray. Perpetuities^ 3 g, also ch, 
iii ; Williams, Real Prop , 350. 

• The Mahometan Law does not 
seem to recognise either remain¬ 
ders or reversions. Ahiul Wahid 
v. Nuran, [1885] 11 Cal., 597, Co6 ( 
PC ; Samsuddin v. Ahdul , [1906] 
31 Bom., J65 Distinguish Banao 
v. Ated A/i, [1907132 Horn., 172. 

1 Anant Bahadur Singh v, 
Raghwuath huar , [1882] 8 Cal. 
769, P.C, Cf. S.RA.,5. 42, ill. (<-/), 


(/*). In America remaindermen 
aiut reversioners seem to have been 
frequently allowed to sue. Wood- 
stock Iron Co, v. Fnllemvider, 13 
Am St R , 73 ; Oppenheimer v. 
Zm, [1903] Co L.R.A., 729; 2 

Pomeroy, Bq, R t , p. 1233 n. 

4 Greeman Singh \\ IVaharl 
LaU Singh t [1881] 8 Cal,, 12. See 
article by Jn. Bose, 1 C.LJ,, 53 
n sqq ; Samartndra v. Birendra, 
[1908] 35 Cal. 777, 789, 794 . S. B. 
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interest as contingent, 1 2 and the Judicial Com¬ 
mittee has treated it as a spes successionis 
which is inalienable. 3 But “the Hindu law,” to 
quote Mayne, “knows nothing of estates for life, 
or in tail or in fee. It measures estates not by 
duration but by use.” 3 Analogies drawn from 
the real property law of England should there¬ 
fore be avoided as apt to mislead. A Hindu 
widow is entitled to full beneficial enjoyment of 
the property in her possession, so long as she 
lives, 4 and she may lease it, 5 and even alienate 
it absolutely, in ease of such necessity as the 
law recognises. 6 The interest of the person pre¬ 
sumptively entitled to succeed to the estate upon 
her death is in one sense uncertain, because his 
claim may pass away by his own death, or be 
defeated by the birth or adoption of one who is 
nearer than himself. 7 But as he has the present 
capacity of taking possession, if.the possession 
were to become vacant by the determination of 
the widow’s estate, his reversionary interest 
cannot strictly be treated as ‘contingent’ in the 
sense of the distinction pointed out by Fearne. 8 
We accordingly find that the right of the Hindu 
reversioner to sue in respect of the acts of the 
female heir which imperil his title and injure the 
estate is well established, 9 and the Indian legis- 


1 Cf. Brahmadent v. Harjan 
Shtgh t [1898] 25 OnL, 778, 780 ; 
Kathania. v. Dora$iugha y [1875] 

2 LA,, 169 ; Mayne, Hindu Law, 
P 8 7 i- 

a Bahadur Smgh v, Mohav 
Singh, [1901] 24 All., 94, 307, 
P C. Cf. Sham Sunday v. Achhait 
Kuimir, [1898] 2.1 All, 71, 80, 

r c. 

3 Hindu 5 605, p. 819. 

* Ibid, s. 625, p. 842 ; HurrydOss 

v. Rungunmioney, [4851] Sev, t 557 ; 

Monirunt v. Aeri } [1879] 5 CaL, 

776, 789, P.C. 


8 Madhu Sudhan v, Hooke ) [1897] 
25 GaL, 1, P.C. 
u Mayne, op. c//,, a, 63 [ sqq. 
r ibid, s. 638, p. 858. 

1 Cf, Collett*, 306; Nelson, 270 ; 
Gray, Perpetuities^ 85. 

Raj Lukhee v. Gokool , [1869] 
13 M.f.A., 209, 224 ; Goo l a it v. 
Kurun , [1871] 14 37 ^; 

hathama v, Dorasingha, supra; 
Jumaona v. Bamasoondari , [1876] 
i Cal , 289 ; Mayne, op. cii. t s. 646, 
p. 871 ; Hem Chunder v. Santa* 
mojri , 1 189 4 ] 2 2 Oa I., 35 4 ; A dide 0 
Naruin Singh v, Duh/iaransingk ) 
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lature has expressly recognised it in illustrations 
( e) and (f) of section 42, Specific Relief Act. 
Where the lady in possession alienates part of 
the property,' the person presumptively entitled 
to possess it, if he survive her, 2 may, in 
a suit against the alienee, obtain a declaration 
that the alienation was made without legal neces¬ 
sity 3 and was therefore void beyond the alienor’s 
life-time. And if the lady adopts a son to her 
deceased husband, the reversioner presumptively 
entitled to succeed on her death without a son, 
may, in a suit against the adopted son, obtain 
a declaration that the adoption is invalid. 4 
The general rule no doubt is, as these illustra¬ 
tions show, that the immediate reversioner should 
sue for a declaration in respect of the female 
heir’s acts, but the rule admits of exceptions, as 
was pointed out by the Privy Council in the 
leading case of Rani Anand Kunwar v. Court of 
Wards* A more distant reversioner may sue 
if those nearer in succession are in collusion with 
the widow, have concurred in her act, or have 
precluded themselves from interfering, or refuse 
without sufficient cause to institute proceedings. 6 


[rSS3]5 AIL, 532, 538; Chiruvolu v. 
Chinivolu , [1906] 29 Mail, 390, F.B. 

1 Without Lite consent of the per¬ 
sons constituting the next reversion, 
Bajrangi v. Manokamika , [1907] 30 
All., I, 1 \C. Distinguish Hari v„ 
Bajratig 1 1909I 13 C„ W„ N. 544 
(mortgage) ; M u th u veer a v. Vvthi - 
lingo, [1908] 19 MX. J. R. 88. 
Where the consenting party is a 
female reversioner, the alienation 
may not be valid, Be pin Be hari v. 
Durga Char an, [1908] 8 CX J., 
!2Q; Vinayak v. (rovi/id , [1900] 
25 Bom., 129. 

* An heir presumptive is defined 
by Stephen as “one who, if the 
ancestor should die immediately, 
would be his heir ; but whose right 


of inheritance may be defeated by 
the contingency of some nearer 
heir being born, 1 Com.*, 400. 

9 Gottri v. Tit u m ay a, [ 19° V] 1 8 
M. L. J. R., 17 ; Bingam v. brau - 
padi , [ 1907] 31 Mad., 153. 

1 Kotamarti v. Kotamarti^ [1874] 
7 Mad. H. C-, 351 . 

5 [1880] 6 Cab, 764, P. C. Sri Pal 
V. Surajhali, [1901] 24 Ail., 82,84. 

0 Their lordships added, “In such 
a case the facts justifying the dis¬ 
tant reversioner's suit ought to be 
set out and, probably, the nearer 
reversioner ought to be made a 
party to the suit.” This suggested 
requisition as to the array of parties 
was enforced in Ramabai v 4 Ran <■ 
grav f [1894] 19 Bom. ; 614. 
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This means that the presumptive heirs in succes¬ 
sion may, by reason of acquiescence in the act 
complained of 1 or estoppel, whether legal or equit¬ 
able, be not in a position to impeach that act, or 
they may not simply be willing to do so. The 
conduct of the nearer reversioners need not 
necessarily be fraudulent, 2 and mere omission to 
sue within the statutory period may give a remoter 
reversioner a right of suit, 3 But the exceptions 
specifically mentioned by the Judicial Committee 
cannot exhaust the list. The next reversioner, 
e.g., may not be on the spot to question the act 
with the promptitude that its nature demands, 4 he 
may not have been heard of for years, and though 
nobody can testify for certain that he is dead, his 
whereabouts may not be known. 3 The protection 
of the estate by this reversioner in such a case is 
as much withdrawn as when he fraudulently col¬ 
ludes with the female heir. Or the next heir in the 
line of succession may be another female who, 
when her turn comes, will hold only a limited 
estate. 6 There has been some difference of opinion 
on this case in the Allahabad High Court. There 
are two decisions consecutively reported in I. L. 
R., 6 All., in which diametrically opposite views 
are expressed. 7 They were given much about the 
same time and without reference to each other. 
But in a later case another Division Bench of 
the Court refused to recognise an exception 
to the general rule where the immediate rever- 


' Ragh u nath v. 77 m ku ri , [1881] 
4 All., 16 ; Gurulingaswami v. Ra~ 
m ala is Amamma , [1894] 18 Mad., 
$3i 57- 

1 Gnrulmgaswami Ramalaksh* 
mamma , supra. ; Ramahai v. Ran- 
grav , supra. 

a Govinda Pi l la i v. Thayammal , 
[1904] 28 Mad., 57 ; A bin ash Ma . 
xumdar v. Harinath Sha/ui, [1904] 


32 Cal., 62. 

4 Cl J a gad a mb a v, Daikina . 

[18861 13 f A., 84, 13 Cal., 308. 

3 Kallcharan v. Rue hi, [1904] 1 A. 
L.. J. R-* 375 - $ ee also S/ieo IVarain 
V. Da mo da r, ibid, 380. 

*'> Mayne, Hindu Law , s,686, 0,871, 
7 Madari v. Malki, [1884] <5 All., 
428 ; Balgobinda v. Ramkumar, 
ibid, 431. 
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sioner was herself not entitled to more than a 
widow’s estate.* Not much attempt was, how¬ 
ever, made to meet the arguments embodied in 
the judgment of Mahmood, J., in the earlier case, 2 
and this has recently been cited with approval 
by K. Husain, J. 3 4 The Madras High Court 
has consistently taken the more liberal view,' 1 
which has also been adopted by the Calcutta 
Court. 5 The authorities on the subject have been 
elaborately reviewed by Mookerjee, J., in the last 
case, 6 and this learned judge, as usual, has not 
left much for any subsequent enquirer to add. 

Rule of dis- In fact, what I have called the general rule 

jurisdiction^ above embodies, 1 apprehend, a rule only of 

discretion and not jurisdiction. Section 42 
makes no distinction between the rights of a near 
and those of a remote reversioner, and the general 
words of the enactment cannot be controlled by 
any limiting words used in one or more of the 
illustrations. 7 ft does not therefore seem correct 
to say that only the immediate reversioners can 
bring such a suit, 8 though where it is sought to 
be maintained by a more remote reversioner, the 
court, in the exercise of its discretion, will have 
to determine if, in view of all the circumstances, 
it will be justified in making a declaration in 
favour of the plaintiff. 9 The enactment is reme¬ 
dial and highly beneficial, and it deserves to be 
construed liberally, as a statute of repose.' 0 

1 Iswa r Nam in v. Janki, [1893] Ca 1 . 1 7 6g, 

IS All , 132, u Ahinash v Harina/h, supra^ 

* B algo bind v. Kamkumar , 7 G wind a Pillni v. Tha yam mat, 

[1884] 6 All., 431. supra. 

3 Hanumnv v. Jota Runway ^ s Mayne, H. L,, 871; She opal Singh 

[1908] 28 A.W.N., 207. V. Bundoo Kuar , [1905I 8 O. C , 81. 

4 Kan das ami v. Akknmmal, 0 Gy men dr 0 Nath JRav v t loban- 

[1889313 Mad., rg$ ; Raghupati gomnnjori, [1882] Ti C.L.R , 198; 

v. Tirumafai , [1892] 13 Mad., 422. see also Ragknnath v. Thakitri s 

* Ahinash v. Harinaih\ [1904] 32 [l88i] 4 AH. 16. 

Cal., 62, But consider Amnt v. Cf. Holmes v. Chester , 26 N. J. 

Rnghunath. [ t 882‘] 9 I, A.. 41, 8 Eq. t 81. 
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The above considerations show, I believe, Contingent 
that the dictum in Greeman Singh's case,' cession! suc 
already referred to, is too broadly expressed. A 
reversionary right is as much a right to property 
as any other, and the fact whether the rever¬ 
sioner can claim an interest which is apparent 
and indefeasible 5 or is merely presumptive, does 
not give rise to any difference in kind. There 
seems ground, therefore, for the dissent from the 
Calcutta view which has been expressed at 
Madras 3 and Allahabad. 4 In the Madras case 
the alienation in dispute was challenged by the 
sons of the uncle of the husband of the Hindu 
widow who had made it, and in the Allahabad 
case the suit was brought by a person who under 
a will claimed to be entitled to succeed to the 
property immediately on the death of the lady 
( mother of a Hindu testator ) whose acts were 
impugned. In a more recent Madras case, the 
presumptive reversioner was allowed to maintain 
a suit for a declaration that a will alleged to have 
been executed by the last male owner was made 
under undue influence and coercion, and as 
such was invalid as against his reversionary 
interest, though the widow of the alleged testator 
was alive, and no collusion, acquiescence or 
laches on her part was shown. The right of such 
a reversioner to sue for a declaration is not con¬ 
fined to the case of transactions by the widow 
herself, as are referred to in illustrations ( e ) and 
(/) to section 42.® Similarly in Calcutta a 
Hindu daughter has been held entitled during 
the life-time of her mother, to maintain a suit for 
the construction of the will of her deceased father 


[1881] S Cal., 12, S. C.j g C, 1 Man mat ha Biswcts v. Rohilli 
249 _ Mont, [1904] 27 All., 406. 

s S.R.A., s, 42, ill. (rf). “ Puttanna v. Ramakrishna , 

Gangayya v. Mafnlakihmi, [1906] 30 Mad., I<K, 

I 1886] 10 Mad., 90. J 

80 
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and -declaration incidental thereto, especially 
wheie the mother had allowed her rights, if any 
to be barred by limitation, and where ’ the im¬ 
mediate conduct of the executors would be deter- 
mined by the construction, 1 It is by no means 
necessaiy that the right in reversion should arise 
by operation of law, independently of the acts of 
parties. A daughter of a deceased Hindu copar¬ 
cener possesses under the law no reversionary 
right in respect of the joint family property, but 
if by a family arrangement any such right has 
been declared in her favour, that will make her 
competent to maintain a suit for declaration of 
the invalidity of an alienation of this property as 
against her. 2 

A trustee to preserve contingent remainders 
will apparently have the same rights as the re- 
mainderinan whose interests he is under an obli¬ 
gation to safeguard. E.g., suppose an estate 
is limited to A for life, remainder to B as trustee 
during A’s life to preserve contingent remainders, 
and then the remaindermen are indicated, if A 
improperly alienates the property, B may sue for 
a declaration that, the transfer is invalid. 3 

The court may also make a declaration in 
respect of a contingent right which relates to 
moveable, property that is not yet in existence 
where it finds the right established, though its 
exercise is dependent on a contingency* The 
f 3 ombay Court accordingly declared a right to a 
preferential dividend from the profits of a trading 
company, though the fund from which this divi* 
dend could be claimed was not then in existence 


, v Monmohini. 

M '' 1 3 CL|, 224. 

9 Ammacannn v Ranganaiha, 
l l 9°5j 15 M. I.. J. R , 392. J n 
Ln/iOri v, Rati ha, [1906J P. R, 


no. 72, plaintiff chimed on basis 
of a customary right. 

a See Garth v. Cot ion „ [1753] 2 
VVh. & T. f 970, and notes. 


POSSIBILITY OP RIGHT. 635 

and might never be.' A joint creditor of a part¬ 
nership may have his rights declared, but not 
those of other creditors which it is not necessary 
to ascertain in order to give the plaintiff the 
appropriate relief. 2 

A present obligation to a future liability may 
also give a right of suit. if a person, eg., 
covenants that if he should at any time be entitled 
to property exceeding one lakh of rupees, he will 
settle it upon certain trusts, he may, before any 
such property accrues, or any persons entitled 
under the trusts are ascertained, by suit obtain a 
declaration that the covenant is void for un¬ 
certainty. 3 

Having indicated the nature of the status or 
title which the law requires in the plaintiff to a 
declaratory suit, I will now call your attention to 
some interests which have not been considered 
enough. The expectation of a future interest, 
or rather of a future event that may give an 
interest, has been said in England to be not a 
thing which would justify a court in entertaining 
a suit at the instance of a party having that and 
nothing more. 4 It cannot be the law, it has been 
authoritatively declared, that any one who 
may have a possibility of succeeding on the death 
a Hindu widow can maintain the suit, for, if so, 
the right to sue would belong to every one in 
the line of succession, however remote. 3 The 
plaintiff must show that at the time of suit he 
can claim an existing right and not a mere 
chance of obtaining a right at some future 
time. 6 


1 Bombay Burmak Traling Cor- 1 Davis v. Angel , [1863] 4. De G. 
potation v Yorke Smith, [1892] K. & J., 524. 

17 Bom., 197. a Anand v Court of Wards, 

* Woopendra v. Aghore, [1905] [1880] 8 I. A., T4, 6 Cal,, 764, P.C. 

9 C. W. N m 498. Tara Singh v. Chandi, 11908] P. 

3 S,R A, 5.42, ill [c). L. R.,51. 
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Rights that may not be transferred by law 
cannot be availed of by any so-called assignee, 
and it has been questioned if one Hindu rever¬ 
sioner by surrendering his rights, such as they 
are, to another, can confer upon him any compe¬ 
tency to sue. 1 There may again be rights per¬ 
fectly good in law, but which are not of such 
character, even if assignable, as would justify a 
court of equity to grant an essentially discre¬ 
tionary remedy to an assignee of those rights. 2 
It may be doubted, e. g., if the promisee of a 
contract to make a testamentary disposition were 
to transfer the benefit of this contract to a third 
person, whether the latter could, on the strength of 
such transfer, sue for a declaration of his rights. 3 

Where one Mahomedan brought a suit against 
another, who was in possession of certain pro¬ 
perty, for a declaration that this property was 
wakf, but could not show that he was interested 
in this property in any way other than as being a 
Mahomedan, and his character as such had not 
been disputed by any body, he was held to have 
no locus standi under section 42, Specific Relief 
Act. 4 And a similar conclusion was reached 
where the plaintiffs, who had sued for a declara¬ 
tion that they, as managers of a ghat, were 
entitled to one-third of the donations made by 
pilgrims, and the defendants were not solely 
entitled thereto, failed to establish by definite proof 
the particular title set up, and only succeeded in 
showing that they had some rights in the ghat 
in dispute. 5 


9 O.c., 55( see judgment of Chamier, 
A. J. C.) 

i Wajid A li Shah v. Dianat■ ul-lah 
Beg, [1885 J 8 All., 31. 

* Sti in a v. Brijnwhun, [1890] 12 
AIL, L\C, C!* Shah Muhammad 
v. Kashi Pass, [1884] 7 All., 199; 




1 Cf. Batch a ran v. Pyari Maui , 
[1869] 3 B. L. R. (O.C. J. ), 7 o; 
but this seems doubtful. 

•Cf. Bhujendra Chatterjce v. 
Trigunnnath Mukerj 7 , [1882] 8 

Cal., 761. 

1 Frag Pat v. C/iote Singh, [1905] 



IN I' K INGEM ENT. 


637 


If a person is managing wliat is alleged to be a 
hereditary trust, but the devolution of the trust fol¬ 
lows the descent of separate property, an adopted 
son of such manager, so long as the latter holds 
it, cannot claim any right inherent in the office. 1 

Where the plaintiff sues in respect of a dig¬ 
nity, spiritual privilege or office, which is not re¬ 
cognised in law, there can be no declaratory 
decree in his favour, even if there are fees in the 
shape of voluntary payments attached to the 
office. 2 For voluntary payments no one is under 
any legal obligation to make to any particular 
individual in preference to another, nor to any 
person at all against his will. 3 Each jujman , 
e. g., has a right to select his own priest and the 
priest can maintain no suit in the civil court to 
enforce such a right. 4 

( b) But it is not enough for the plaintiff to 
show that he has a present existing interest. 
The court does not make declarations of abs¬ 
tract right or of trust exclusive of any practical 
equity. 5 No cause of action accrues to a plain¬ 
tiff until there is some infringement or threatened 
infringement of his right. A cloud must be cast 
before he can ask for its removal, no court will 
move on purely speculative grounds. 6 The plaintiff, 
therefore, has to allege and prove hostility on the 
part of the defendant, 7 a hostility that had come 


Bauleo v. Damodaronund, [1904] I 
A L, J. R., 44^ 

1 Nataraja Chetty v. Kolandavelu 
Chetty , [1905] 15 M. L. J. R. ( 456. 

* T ho lappa v. Venkata t [1895] 19 
Mad., 62 { priest unconnected with 
temple) ; Mahammad v. Bsan J/o 
hutin, [1907] 17 M. L. J. R , 421 
( Khat id ) •. Batasati v. Chamru , 
[1907] 4 A. L J. R., 715 ( Chau- 
dhn ) ; Madhuumtan v. Madhav 
! i 9 ° 8 ] i 1 Bom. L. R., 58 ( Shan- 
kwacha rya ). 


8 Ram Deehul v, Chukhoo , [1869] 
I N. VV. V. H. C. R.» 208 ; Bkinuk 
v, Collector of Jaunpore, [1867] 2 
Agra, 271. 

1 Behari Lai v. Baboo, [1867] 2 
Agra, 80. 

h Mnzhar Moss an v. Dinobondo 
Sen, [1865! Bo u ike, O.C..8 Cor., 94. 

u 2 Story, Hq , s. 15it. 

7 Promuiho Bath (those v. Jodoo 
Bath Sen , [1886) 1 Ind Jur. N. S , 
293 ; Ram Khclmvitn Singh v. Oudh 


Office remun¬ 
erated fry 
voluntary 
payments. 


(b) Infringe¬ 
ment. 


M' N tSTttyl 


SPECIFIC REI.IEE. 



638 



into existence before his plaint was filed, 1 for 
the cause of action must be antecedent to the 
suit and not subsequent. 2 Jf the defendant does 
not deny or is not interested in denying either 
the plaintiff's status or his title, the latter lias no 
business to drag him into court and must be 
content to have his suit; dismissed with costs. 
I his is what happened in the case already re¬ 
ferred to of the Mahomedan who sued 10 have 
certain property declared to be zuakf, but failed 
to show' that he had asserted any right to any 
property and that the defendant had either by 
action or conduct denied any such right. 3 So 
where a Receiving Officer, appointed by the Col¬ 
lector under the Municipal election rules, refused 
to accept the nomination paper of the plaintiff, 
who was a candidate at a by-election for a coun- 
cillorsbip of the Surat City Municipality, with 
the result that the list of candidates was publish¬ 
ed without the plaintiff’s name, a suit for decla¬ 
ration of his title to come forward as a candidate 
was dismissed against the Municipality, because 
it was not shown that the defendant had any 
control over the Receiving Officer, and the 
Board had neither denied, nor was interested to 
deny, the character or right which the plaintiff 
sought to establish. 4 

Bo, again, where a Hindu widow in possession 
of her deceased husband’s esiate made a gilt in 
favour of her daughter, the legal effect of the 
transaction was to accelerate the succession 5 and 


hover, [1S73] 21 \V. R., JOI ; Chin* 

tmmm v. Alahadeo^ [1904] 6 Bom. 
L. R., 283. 

1 Covie v, Elias, [1869] 11 \V, 
R-, 40. 

* CI, Pva 11 vath v. Mad lift , [1 886j 
13 Cal., 96, 98; C. l\ C. v s. 50 (</> ; 
Act V t f 1908, St h, I, Or. 7, r, 
I «■ 


3 WttjU A li Shah v, D inn at-id-la h 
[1885] 8 All., 31. 

* Surat Ci/y Municipality v. C/iu- 
n Hal, [1906] 30 B0m. 409. 

* Behan / at v, Mad ho Lai\ [ 1891] 
19 Cal.. 236, 1\ C. ; Heinckunder v. 
Siirnamoyi , [1894] 21 Cal., 354, but 

ns to partial surrender, Maru- 
damulhu v, Sri>1 has a, [1898I 21 
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put the next heir in possession of her limited 
estate by anticipation, and it was held to afford 
no cause of action to the next male reversioner 
who had brought a declaratory suit to try the 
validity of the gift. 1 Where a Hindu widow makes 
an alienation that is not justified by legal 
necessity, she may be taken to deny the rever¬ 
sioner’s title, and her alienee is manifestly 
interested in denying the same. 2 So where property 
is vested in the Government, as, e.g., public roads 
in the Bombay presidency, 3 and the plaintiff is 
charged with having encroached on such property, 
if he sues for a declaration regarding the invalidity 
of the executive order so charging him, the 
Secretary of State for India in Council may pro¬ 
perly be arrayed as the defendant to this suit. If, 
the magistrate having made an order under section 
133, Code of Criminal Procedure, 1882, for re¬ 
moval of an obstruction of the public way, the 
plaintiff claims the land to be his property, there 
is an issue between the plaintiff and the Govern¬ 
ment, and the latter is clearly interested in denying 
the former’s title. 1 

A trustee of property is a ‘person interested 
to deny’ a title adverse to the title of some one 
who is not in existence, and for whom, if in exist¬ 
ence, he would be a trustee. 5 Such is a ‘trustee 
to preserve contingent remainders.' 

(?) But there may be a real dispute as to the 
plaintiff's legal character or right to property, 


Interest to 
deny title, 


(r) Conse¬ 
quential 
relief. 


Mad. y 128, 132, 133, F,B Rangappa 
v. Kamti [1908 1 18 M.L.J.ii. 309, 
r.B. But see Putin v. Bolai. f iqo 81 
12 C. W. N.. 837. 

1 Bhupal Ram v. Lachmct Kmr , 
1888I n AIL, 253 Titka v. Baru y 
1907] 4 A. L. J R..677. Distin¬ 
guish Isri I)ut v HansbutlL \ 18S3] 
roCal., 314, P. C. L 

9 Any person holding adversely 


to the lady in possession may be 
properly made defendant to a de¬ 
claratory suit, Adi Deo Narayan 
v, Bukharan Singh. [1883] 5 AH 
532 . 

3 Bombay Land Revenue Ac t, V 
of 1879. 

4 Secretary of State for fndui v, 
Jelhabhai ,[1892] 17 Bom., 293 . 

5 S, R, A., s, 42, expire 
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and the parties may be properly arrayed, and 
yet the court shall refuse to make any declara¬ 
tion in favour of the plaintiff where, being able to 
seek further relief than a mere declaration, he 
omits to do so. 1 The object of this provision is 
‘‘to avoid a multiplicity of suits, and to prevent 
a person getting a declaration of right in one 
suit and immediately after the remedy, already 
available, in another.” 2 But this does not mean 
that the plaintiff must include in his prayer for 
relief all and every claim that he can make 
against all and sundry. 3 What the legislature 
means is that if the plaintiff at the date of his suit 
is entitled to claim as against the defendant to 
the cause some relief other than and consequen¬ 
tial upon a bare declaration of right, he must not 
vex the defendant twice, but he is bound to have 
the matter settled once for all in one suit. It 
may be that there are third parties who also sup¬ 
port some of the contentions of the defendant, 
but sufficient unto the day is the evil thereof, 
and while the plaintiff is fighting his battle against 
the defendant, he need not bother himself about 
the others yet. 4 There is a separate cause of 
action against every person who has denied his 
right or title or may deny it. It may be, again, 
that after a suit has been instituted the plain¬ 
tiff becomes entitled to a larger relief than that 
originally claimed. E. g., a Hindu reversioner, 
who has filed a suit impeaching the validity of 
an alienation made by the female heir in posses¬ 
sion, may afterwards by reason of the death of 
this heir, become entitled to take possession of 


1 S. R. A , a. 42, proviso. 3 Fdrasram v. BhimbAat , [1905] 

t Per M. Aiyar, J., Kombi v. 5 Bom. L. R., 195. 

Aundi s [ 1889] 13 Mad. ,*75- See * uhramanyan v Para?naswaran y 
also Kttnhiamma v. Kunhunm , [1887] 11 Mad., it 

[1892] 16 Mad., 140, 141-42. 
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the estate. But this subsequent event would 
neither prevent his proceeding with the claim 
as laid/ nor entitle him to amend his plaint and 
add a prayer for possession after the cause has 
been dealt with by the court of first instance.’ 

The reasonable construction of section 42 
is that the ‘further relief’ which the plaintiff 
is bound to claim is such relief as he would be 
in a position to claim from the defendant in 
an ordinary suit by virtue of the title which he 
seeks to establish, and of which he prays for 
a declaration.’ The relief must be in relation 
to the legal character or right as to any pro¬ 
perty which the plaintiff is entitled to, and 
whose title to such character or right the defen¬ 
dant denies or is interested in denying, 4 and it 
must be relief appropriate to and consequent on 
the right or title asserted. 5 When a person is 
out of possession of the land in respect of which 
he seeks to have his title declared, possession 
of the land in dispute is further consequential 
relief appropriate - to the declaration prayed and 
should, as a general rule, be also asked for. 6 But 
a declaratory decree is all that a plaintiff re¬ 
quires when he has no need of the assistance of 
the court to replace him in possession. 7 The 
further relief must be such as the plaintiff can 
ask for and he need ask for. If the plaintiff is 
not able to seek further relief, cadit quastio , the 
proviso does not apply. E. g., the plaintiff may 
claim to be a member of a Hindu joint family 


Further re 
lief.' 


Where court 
cannot grant 
u it relief. 


1 Ram Ad/tar v. Ram Shankar, 
[1903I 26 All,, 213 ; Sttrjan Singh 
v, Buldeo Prasad, [ 1900] 20 A. W. 
N . 172, 

2 Gov in da v, Perumdevi , £ 1 888 3 
12 Mad , 136. 

8 Abdulkadar v. Mahomed , [1891] 
IS Mad., 13, 18. 

4 Fakir C/iand v. Anunda Chun* 

81 


der, [1887] 14 Cal., 586. 

* A a man \ v. AT ishn an t [1890] 13 
Mad., 324, 

* Basavayya v Ahkas, [1900] 24 
Mad., 20; Panga\. UnnikitUi\ ibid, 
275 - 

? Ramanuja v. I)evanayaka } [1885] 
8 Mad .361, 364. 
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and as such entitled to a certain cultivatory hold¬ 
ing from which lie has been ousted. Now in the 
I anted Provinces, the civil court is not compe¬ 
tent to replace him in possession as a tenant, the 
plaintiff must go to the revenue court for that. 
But this will not prevent the civil court granting 
to the plaintiff such ( declaratory ) relief as ii can 
grant and as the plaintiff may legally ask from 
it. r So where in Bengal, the defendant having 
set up a right to a permanent malgusari tenure 
in certain lands, the plaintiff, admitting that he 
held a kursa-jama tenure therein, sought to eject 
him from this holding and also prayed for a 
declaration that the defendant was not a pei ma- 
nent mnlgusar , the court held that the plaintiff 
might have the declaration, though, by reason of 
failure to prove the service upon the defendant 
of a reasonable notice to quit, ejectment could 
not be decreed in the plaintiff’s favour. 2 

And if the plaintiff thinks that a bare declara¬ 
tion will serve ids purpose and the court is not 
satisfied that he is wrong, he need not ask for 
any further relief. 1 lie proviso to section 4 2 
forbids a suit for a pure declaration without fur¬ 
ther relief, but it does not: compel a plaintiff to 
sue for all the; relief which could possibly be 
granted, or debar him from obtaining a relief 
which he wants, unless at the same time he asks 
for a relief which he does not want. 3 A plaintiff, 
e. who asks for a mere declaration that he is 
entitled to collect the debts owing to his deceased 
undivided nephew, cannot be compelled to ask 
that a succession certificate previously granted 
to his niece-at-law should be cancelled. It may 
be that he requires nothing more than a mere 


1 Brij Bhukhan v. Durga Dai , 
[1898] 20 AH., 258. Cf. Najih Utlah 
v- Gu/sher, [1909] 6 AX. j.R., 3 (.3, 


3 Kali Kisht'n Tagore v. (hiam 
AH , [18861 13 Cal., 3 
3 Kunj J3ikxt i v. Keshav!alSi()oA 
28 Born,, 567. 
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declaration, and in those circumstances to refuse 
to make the decree asked for will be a denial of 
justice. 1 An injunction may sometimes be a con¬ 
sequential relief, 2 but unless it is absolutely ne¬ 
cessary to stop further proceedings on the part 
of the defendant, the plaintiff is not bound to ask 
for it. 3 The plaintiff, e.g,, may have purchased 
a decree ostensibly in the name of the defendant, 
which the latter applies to execute. A declara¬ 
tion that the defendant is only a benamuiar will 
quite serve the plaintiff’s purpose, for, armed with 
this declaration, lie may apply to the executing 
court to have his name brought upon the record 
as the real representative of the decree-holder, 
and this will put an end to all proceedings anta¬ 
gonistic to him in the execution department. 4 As 
an injunction is an equitable relief which, having 
regard to all the circumstances of the case, a court 
may or may not grant, B. Ayyangar, J., has even 
doubted if it is “further relief” as contemplated 
by the proviso to section 42. 5 A declaratory 
decree may be made, notwithstanding that the 
plaintiff does not sue for possession of the land 
in dispute, but in such a case, apparently, the 
court will proceed with great caution. 6 But if 
the plaintiff deliberately omits to sue for conse- Delib ' ralf 
quential relief tne court will not help him. In sue 
a case which came before the Madras High 
Court, the plaintiffs, who were members of a 


J Chinnappa v. Thulasi Ammal , 
[1904] 15 M. L. J. R , 399 ' 

1 Kalabhai v. Secretary of State 
for India, [1904] 29 Bum,, !<) 

8 Of. Seth nr ay ar v. Shaumugaw } 
[1897] 21 Mil., 353, in which it. 
was held that a person entitled to 
the benefit of a decree obtained by 
the first defendint against the se¬ 
cond did not require an injunction, 
as a decimal id of his right would 


be sufficient and entitle him to 
apply for execution of the decree in 
place of (he!decree-holder. Suudar 
v. Ram Ghulam , I 1906] 3 A. L J, 
R. 5 3*6. 

4 G our Moh tin v. Denotiaih } [1897] 

25 Cal, 49. 

h Rat nan, an v. Akitandammal , 
[ 1902 1 26 Mad, 291, 32r. 

* Luke Na h Surma V. J\rsh \h 
Ram Doss, [1886] 13 Cal,, 147, 
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Malabar ianvad, had in the court of lust in¬ 
stance actually claimed in their plaint two rebels, 
vis,, (i) cancellation of a deed of gilt affecting 
t\vitar7i'ad property, and (ii) restoration of this 
properly. The suit was dismissed, whereupon 
they appealed, but, being unable to pay the tub 
court fees, they were allowed by the court ot nrst 
appeal to withdraw the second claim. 1 he_ couit 
held on second appeal that this second claim ioi 
restoration of the property was further relief 
which the plaintiffs were able to ask lor, amt 
their omission to do so amounted to an evasion 
of section 42. The suit in its maimed form was 

therefore not maintainable. 1 

The Bombay High Court holds that section 4 2 » 
Specific Relief Act, does not empower a court 
to dismiss a suit where the plaintiff being able 
to seek further relief omits to do so. All that 
is enacted by the section, says Jenkins, C. J , is 
that in such a case no court shall make a decla¬ 
ration, 2 not that the court shall not grant any 
relief that is prayed for.* If, therefore, there is 
other relief also prayed for, this may be granted. 
But where declaration is the only rebel prayed 
for, the practice in all parts of British India is to 

dismiss the suit. ... 

1 will now consider the cases in winch iui- 
ther relief ” is properly claimable. As I have 
already indicated, where the plaintiff is pos¬ 
session of certain property or office,_ there is no 
“further relief” available to him within the mean¬ 
ing of the proviso. If, e.g., be is the owner in 
possession of immoveable property purchased in 
the name of a benamidnr, he may have it simply 


1 Bikuiii v. KaUndan , [1890] 14 
M;ui/ 2(37 .. , , 

* Kunj Bihari v. he* navi at, 


[1904] 2S Bom , 5O7. 

3 Saht a ra m v. CuU. 0/ Rainagh 9 
il>k^ 332. 
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declared that the latter has no title. 1 * * If lie 
is a member of a joint family and the manager 
or kaniavan has made an improper alienation, 
but possession lias not yet been transferred to 
the alienee, he may obtain a declaration of the 
invalidity of the alienation, and rest there, for 
the possession of the manager is, in ordinary 
circumstances, that of all the co-owners.’ Actual 
possession of a part of a tract, coupled with con¬ 
structive possession of the remainder is sufficient 
possession to entitle a plaintiff to maintain a suit 
to remove a cloud from the whole tract,’ and 
actual possession by the tenant may be sufficient 
to support the landlord's suit. 4 So if the plaintiff 
is only entitled to what is called constructive 
possession by receipt of rent from the defendant, 
a declaration of title is all lie needs, for, under 
the circumstances, possession, it he also asks for 
it, can only be delivered by notifying the decla¬ 
ration of the plaintiff’s title as already piayed 
lor. 5 * * * 9 So where the father of the plaintiffs, who 
together with them constituted a Hindu joint 
family, had mortgaged the family property to the 
defendant, and the latter obtained a decree tor 
sale against his mortgagor and in execution 
thereof attached the property and obtained an 
order prohibiting the judgment-debtor from trans¬ 
ferring or charging the property in any way, and 


1 Lobo v. Brito, [1897] 21 Mad., 

231 (purchase in contravention of 

('lovemment orders forbidding its 
officers to acquire immoveable pro¬ 

perty, held not to be illegal}: Aglme 

With v. Bam Churn K [1896] 23 Cal., 

805 (purchase by judgment-deb¬ 
tor’s pleader in name of his clerk, 

possession not delivered to any at 
date of suit, pleader held to be 

trustee for his client), 

9 Padammah v, Themana, [189.fl 
17 Mad,, 232. 

n SuM 1 va n v. Finnegai^ 1 o 1 M ass.. 


44.7 ; Yard v Ocean Beach 
49 N. J luj., 306. 

1 Fulkei&m v, Chisna & !. Co,, 
1 22 FcjJ,, 7 S2 ; 2 Pome my, Bq. i?., 
p. 1246. Hut not apparently actual 
possession in defendant's light by 
one out of two plaintiffs, Ak f >ar v, 
Turahan , [l9°8] 5 ^ J K-i 640. 

4 Loke Bath Surma v Kesh ifa'ciw 
Dost, [1SS6] 13 Cal., 147 \ Baras- 
ra m v. Bh imhhui T [1903] 5 B o m 
L. [<„ 195. Distinguish Sitry an li¬ 
ra v(iua v . 7 Vi mmmna , [1901 ; j 25 
Mad., 504. 
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all persons from receiving il from him by purchase, 
gift, or otherwise, 1 and this attachment the 
plaintiffs failed by motion to have removed, it 
was held that they might maintain a suit for a 
declaration of their title to two-thirds of die 
attached property without further relief. I he 
attachment did not constitute a dispossession 
from the property in dispute of either the plaintiffs 
or their father, it simply prohibited alienation ; 
and so long as the plaintiffs admitted the interest 
of their father in the attached property, they 
could not ask for lhe attachment to be raised and 
the prohibitory order to their father ( judgment- 
debtor ) to be cancelled. 2 Where the plaintiff is 
in possession of certain property and claims that 
a mortgage thereof made by the defendant does 
not bind him, lie need not pray either for can¬ 
cellation of the deed or for the setting aside 
of a decree for sale obtained by the mortgagee 
on foot of that deed. 3 Where the right is of 
an incorporeal nature, there is no property cap¬ 
able of possession, 4 and the further relief, if any, 
available will apparently be an injunction, 5 So 
where the plaintiff claimed a title by inheritance 
to certain land which her predecessor-in-title had 
mortgaged to the defendant, and this mortgaged 
land, together with other land in the possession 
of the defendant, was taken up by the Govern¬ 
ment under the Land Acquisition Act, but the 
value thereof was still in the hands of the Col¬ 
lector and not paid over to the defendant, it was 
held that the plaintiff might sue the mortgagee 
for a declaration of her title, and need not make 

1 Act XIV of 1882* s. 274 \ Ant 'Ante, 80; fiasa vayya v. Alias, 
V of 1908. Sch. I Ur 21, r. 54. [1900] 24 Mail., 20; RvubuUy v. 

» Narnvanmo v. B(ilkri$hna x [1874] 22 W. R., C. R-, 

[1880] 4 Bonci.. 529. R R* S 6 - 

a Gan?a Gfnihnn v. Tapeshri\ 5 Cf. Veugan v. ?akhamuUiu , 

[1904] 26 All,, 607. [*904] 14 M. L. J, R., 290, 
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the Government a party for further relief in 
respect of the money . 1 Where the property in 
dispute is in custodia le°is and neither the plaintiff 
nor the defendant is in actual possession, obvi¬ 
ously the former cannot sue the latter for posses¬ 
sion, he can only have a declaration of his 
title . 2 

Nor apparently is a decree for arrears of rent 
a consequential relief which a plaintiff claiming 
to be the owner of certain land, is bound to join 
to a prayer for declaration of title in respect of 
this land . 3 Where the plaintiff sued for arrears 
of ground-rent with regard to a house in a court 
of small causes and his title to the land was 
denied by the defendant and the suit dismissed, 
the Allahabad High Court held that the plaintiff 
might bring another suit for a declaration of 
proprietary title and right to receive rent in the 
ordinary civil court, and he need not add a 
prayer for the arrears of ground-rent which had 
accrued due . 4 Nor does the Allahabad Court 
think it necessary that an auction-purchaser of 
immoveable property subject to a mortgage, who 
was not made a party to a subsequent suit on foot 
of that mortgage or the decree passed therein, 
but whose possession a later purchaser of the 
same property in execution of the mortgage- 
decree attempts to disturb, should, in a suit for 
declaration of his title against this purchaser, 
tender the mortgage-money or offer to redeem . 5 

Similarly the trustee of a temple, who has not 
yet been ousted from office, may sue for a bare 
declaration to establish his right to remain in 


1 Chomu v. Cfmwa, [1890] 14 dar s [18S7] 14 Cal , 586. 

Mad., 46* 1 Somkali v. Bhairo , [1882] 5 

2 Yedanayaga V. Vedamrttal , AIL, 55. 

[1904] 27 Mad., 591 (plaintiff him- 0 Nathu Singh v. Barnaul Singh , 

self held the property as receiver), [1896] *3 AIR, 320, Ante, 623 ». 

11 Fakir Chund v. A mind a Chun - 
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office, as against the Temple Committee, which 
has taken proceedings for removing him. 1 And 
a suit by such a trustee for the declaration of 
the invalidity of the appointment of a paltamali 3 
by other trustees of the temple, does not offend 
against, the proviso to section 42, since the 
temple property in the charge of a pattnmali 
remains in the possession of the trustees, and so 
there is nothing of which the plaintiff can seek 
delivery of possession. 1 

A plaintiff, who sues for a declaration that 
the assessment of a tax upon him is ultra vires 
and illegal, 4 or that an order of Government 
reveising an order of a Collector is void, need 
not ask for further relief in the shape of a formal 
cancellation of the order complained of. 5 In a 
suit for a declaration of the invalidity of a con¬ 
veyance executed by the defendant, the cancel¬ 
lation and delivery up of the deed impeached 
may be said to he a species of auxiliary equitable 
relief, and need not be separately prayed for. 6 
Where the plaintiff came into court upon the 
allegation that her consent to an arbitration had 
been obtained by fraud, and sought to have it 
declared that the subsequent award, wholly or 
partially, was null and void against her and the 
decree passed on the basis of that award was 
invalid, it was held that section 42, Specific 
Relief Act, had no application and the suit was 
maintainable. 7 

But where there has been an actual ouster 


1 Ramanuja v. Devanayaha y India, [ 1898] 22 Mad., 270, P.G. 

[1885] 8 Mud., 361. (Collector's order had been duly 

1 A servant of the temple. sanctioned by Board of Revenue, 

* Janardam v. Badava , [1899] Madras Act I of 1876., ss. 5, 6 ). 

2 a Mad., 385. . fl Kantian v. ' Krhbian, [1890] 

Kameshwar Per shad v. Bhatma 13 Mad., 324. 

Municipality^ 1900] 27 Cal., 849. • Gomti v. Darab , [1902] 22 

f* Fischer Secretary of State for A.W.N., 187. 
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either from property 1 or from office, 2 consequen¬ 
tial relief is appropriate anti should be asked for. 
If a landlord’s title is jeopardised by the aggres¬ 
sions of a neighbouring landowner, who denies 
his title, the former may and should claim to have 
the cloud removed from the title and also to be 
put in possession of the land trespassed upon.? 
A true owner of land may be dispossessed by 
an order of the court. A’s property may be 
sold, eg., in execution of a decree obtained by 
B against C and the auction-purchaser may be 
put in possession by the court. 4 In such a case, 
even if the possession obtained by the auction- 
purchaser is only symbolical or constructive, 
and the judgment-debtor held as a trustee from 
the real owner, there is a dispossession of the 
latter, and a bare declaration of title will not be 
enough. 5 Or an order may be passed under 
section 59, Bengal Land Registration Act. 6 As 
the effect of such an order is to “settle the 
actual possession,” it determines that the person 
against whom it is passed cannot in a law court 
be treated as any longer in possession, and be 
cannot maintain a suit for a declaration of his 
title without seeking to recover possession also, 7 
even though, as a matter of fact, he may be in 
physical possession of the property at the time. 8 

Where the plaintiffs asked for several decla¬ 
rations, vis., (1) that they were members of an 


1 Padammah v, The man a, [1894] 
f? Mad., 232 ; Basavayya v. 

Abhqs, [1900*1 24 Mad., 20. 

* Ramanuja v. Devanayaka y 
[1885] 8 Mad., 36r, 364 ; AM- 
kadar v. Mahomed> [1891] 15 

Mad., 1$. 

8 Bissentrt v, Bo rod a Kauta, 
[18.84] 10 Cal., 1076. 

1 Kunhiamma v. Kitnhnnni y 
[1892] 16 Mad., 140 ; Shij Charm 

8:2 


v. Raghu Nath , (1895] 17 All,, 174, 
196. 

3 Jirishiatihnpati v. RamatnurH , 
[1894] 18 Mad., 405 (possession 
delivered under section 319, C.P.C., 
Act Vof 1908, scb 1. Or. 21. r q6\ 

“ Act VH of 1876, R C, 

Ram- Mundue v Janki Penh ad 

[1882] 1a C.L.R., 139, 845. 

8 Raj Narain Das v. Sham a 
Nando, [1899] 26 Cal., 84$. 
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undivided Aliytisantana family with the defend¬ 
ants, (2) that certain property belonged to the 
family, and (3) that the first plaintiff, as the 
senior member of the family, was entitled to have 
the lands registered in his name, the Madras 
Court held that upon the plaintiffs’ own showing, 
as there was no prayer for the first plaintiff to 
be put in possession and management of the 
family property as the de jure ejaman , they were 
out of court. 1 Where the plaintiff, again, sued 
for a declaration of the invalidity of a will on the 
ground that the property bequeathed was joint 
family property, the suit was held bad as he had 
not asked for partition of his share in such pro¬ 
perty ; the land was in the actual possession of 
tenants, but this could be no bar to a partition of 
tire property among the members of the family. 3 
So where the plaintiff sued for a declaration in 
respect of what he described as a hereditary trust 
under the management of his adoptive father, 
the same court held that, if the devolution of 
the office of hereditary trustee, vested in the 
defendant, was to be held as governed by the 
rules bearing on the bolding of joint family pro¬ 
perty, the plaintiff could have claimed joint 
possession and management, and a suit for a 
mere declaratory decree was unsustainable with 
reference to the proviso to section 42. 3 And the 
same conclusion was reached where three dis¬ 
ciples of a math sued upon the allegation that 
the defendant had falsely claimed to be the 
successor of the late jheer and taken possession 
as such of the math , and they prayed for a decla¬ 
ration that he was not the duly appointed sue- 

1 Mutt alike v. Thmmappa , [iSgt] [ 1901 *] 25 Mad., 504. 

15 Mad., 186. Cf. Tanga v. Unni- 8 Sataraja v. KolandaxeUi^ 
kutih [1900] 24 Mad., 275. [1905] 15 M.L J R., 456, 

9 Suryanarayana v. Tamm an 
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cessor to the deceased jheer and for an appoint¬ 
ment to the vacant office of the jheer by the 
court. It was held that the plaintiffs should 
have further asked that a duly qualified person 
be appointed as the head of the math with the 
approval of the court, that tire defendant be 
ejected from the math and its properties, and 
that the same be handed over to the person 
appointed as the head.' 

So priests, who had enjoyed the privilege of injunction, 
escorting their patrons to the most sacred part 
of a temple of Shri Ranchhod Raiji at Dakor, 
but who were by the resident ministers there 
subsequently forbidden access to such part 
except upon the payment of a fee, were held by 
the Bombay Court to be entitled to supplement 
a declaration of their title by an injunction per¬ 
manently restraining the defendant ministers 
from interfering with their enjoyment of the pro¬ 
perty-right which had been threatened by the 
new rules about the payment of fee. 2 

If a plaintiff sues for a declaration against 
the Government that lie is entitled to hold certain 
lands free from the payment of revenue and 
other cesses, he should apparently also ask for an 
injunction restraining the defendant from realis¬ 
ing such dues from him. 3 And if the defendant 
has received from the Government a malikana n , . , 
allowance distributable among the various stations money. 
days, but has refused to pay any share thereof 
to the plaintiff, who claimed to be entitled to the 
stanom of the fifth Raja of Palghat, the plaintiff 
must, sue not only for a declaration of his title, 
but also for recovery of money had and received 

1 St rinimm A vya nga r v String [ 1 899] 2 3 Bo m., 6 5 9, 
vasa Swa mi, [_ i8'J2] 16 Mud., 31. a Kalina s jfi v t am v. Par jar a m 
Distinguish Neti Rama v. Vanl't 1- Hirji, [1890I 15 Bom., 309. 
tacharhi , [up 2) 26 M ul., 450 ; 4 KaLih/ixi v. Secretary of State 

v. Lakshtnaudas, for I\uiia } [1904] 29 Bom,, 19* 
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by tbe defendant-Raja to his account. 1 2 So 
where it is open to the plaintiff to ask for an 
account against the defendant of moneys received 
by the latter under a certificate of heirship, and 
for payment of money not properly accounted 
for, the proviso to section 42 will prevent him 
from suing merely for a declaration.*' In a case 
where the plaintiff claimed to be solely entitled to 
succeed to the tcilukdari estate of his deceased 
father, and averred that the first defendant was 
a supposititious child set up by the plaintiff’s 
step-mother to defeat his right of inheritance, but 
it appeared that the first defendant had in the 
life-time of the plaintiff’s father obtained a decree 
against him establishing bis legitimacy and right 
to receive maintenance out of the estate and that, 
in accordance with this decree, the tahtikdari 
settlement officer (second defendant), who was 
managing the estate, paid the child a monthly 
allowance of Rs. 200,—a payment which the plain¬ 
tiff alleged to be illegal and wrongful,—the 
Bombay Court held that, over and above a de¬ 
claration respecting his title, the plaintiff should 
also pray for an injunction restraining the first 
defendant from receiving, and the second defend¬ 
ant from making, the payment by way of main¬ 
tenance. 3 

But the mere fact that an existing right or 
title of the plaintiff is disputed and he cannot 
seek any further relief will not of itself entitle the 
plaintiff to a declaratory decree. The words of 
the section are clear,” said Malunood, ]., “and 
it only affirms the practice of the English Court 
of Chancery when it says that a declaratory 
relief is not a matter of right, and is in the 

1 Kombi V. A wulr, [iS8y] 13 dhar, [ 1885] y Bom., 35;. 

Mud., 75. 3 tiurdcirsingii v. Ganpabingji^ 

2 Bai A nope v, Male hand (dir- [18S9] H Botn., 3 V a- 




discretion. 




653 


discretion of the courts.” 1 2 This discretion must 
be exercised with great caution," for the mere 
quieting of a doubtful title is not always a suffi¬ 
cient reason for making a declaration of title. 

If such a principle were acted upon^ the door 
might be opened to the determination of future 
interests whenever one party chose to think it 
desirable that a dispute as to title, which might 
at any time afterwards crop up, should be deter¬ 
mined by a declaratory decree. 3 The bringing 
into existence of any and every piece of evidence 
against the plaintiff’s rights could not entitle him 
to get relief by way of declaration, 4 for “per¬ 
petuation of testimony” is not the only ground 
on which Indian courts interfere. 5 A judgment in 
a declaratory suit does not operate in repi . 6 It *'« 

binds only the parties to the suit and those who 
claim through them respectively, and, where any 
of the parties are trustees, those persons-also for 
whom, if in existence at the date of the declara¬ 
tion, such parties would be trustees. 7 E. g., a 
person may obtain a declaration that a certain 
woman is his duly married wife and get a decree 
for the restitution of his conjugal rights. But 
the decree and- the declaration will not bind a 
stranger who also claims the same woman as lvis 


1 H hup at Ram v. Lachma Auar, 
[1888] u All., 253, 356, 

Bhujdndro Bkusan v. Trigujia- 
natfi x [iSlia] 8 Gal., 76 r, 765; Choka - 
ti'ig'ipeshana v, Achiyar , [1875] 1 
Mad,, 40 Sr etna ram v. Kisken 
Soonrfery, [1873] n B. L. R.. .171, 
I’. C ; Hnusontti v, hri 
[1879I 5 Cal, 513. 

s Kathama v. Donisiitg/fa, [1875] 

2 I. A., 169 ; [1871] 6 Mad. H, C\, 

310 ; Bhohii v. A>//, [1885] 8 All, 

70; Miganlal v. Govindial t [r S91J 

Bom., 697. 

1 Jaipai A unw.tr v. Imhir , f 1904] 

26 AIL, 238, 243, 3 * 1 . A., 67, 6p ; 


I ijfosnmy v. Sasimirma, 1 190^ 1 28 
Mad., 560, 

‘ jtfrihMasA v. Monmohim. [i-)o6 n 
3 C. L. J., 224, where hut hor fried 
are collected. See also Chinnoiit 
v. C/iirievofu. [1906] 39 Mad., 390. 
I 1 . B. 

" Pomeroy thinks, “while a decree 
quieting title is nut, strictly speak- 
ing, in rent , it tixes and settles 
the title to real estate, and to that 
extent it partakes of the nature of a 
judgment in rem A 2 Eq. /?., s. 743, 
p. 1252. See 2 Black, Judgments, •. 
664. 

7 S, R. A., s. 43. 
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wife and sues in his turn for recovering her from 
the former decrec-lidlder. 1 There is a declara¬ 
tion of status in the first suit, but that is only 
inter partes. Where the subject-matter or the 
ground of action is different or the parties are 
not the same, nor their respective privies, a 
judgment in personam cannot conclude subse¬ 
quent litigation as res judicata, and a court will 
naturally hesitate to promulgate a decree that 
may eventually turn out to be a brut am fulmen. 
Take the rather frequent case where a rever¬ 
sioner sues to have declared the invalidity of an 
alienation or an adoption made by a Hindu 
heiress in possession. Now no reversioner claims 
under another, each claims under the last male 
propositus, 2 Therefore a matter, however solemnly 
determined, between a Hindu lady or some 
person claiming through her and the reversioner 
for the time being, cannot conclude the party 
who actually happens to be entitled to the 
estate when the succession opens out on the 
death of the lady. 3 The court may therefore 
well pause, 4 unless circumstances are present 
which make it desirable that the point of dis¬ 
pute should be set at rest early and promptly. 

In England the general practice seems to be not 
to decide as to future rights, but to wait until 
the event has happened, unless a present right 
depends on the decision, or there are other 
special circumstances to satisfy the court that 


1 S.R A f s 43, ill. 

- Bhngwanta v SiMi s [1899] 22 
All.. 33, F B.; Abinas/i v. Harmath , 

; i904] 32 Cal., 62, 7 1 ; Httrakh 
Chatid v Bijoy Chand, [1905I 2 

(• L. 87. 95 ; Govinda v. 7 hay- 
amrnal\ [1904I 28 Mad ,57 In Chi- 
rlivoiu v. ChinivJit , [1906] 29 

Mad., 3QO, F B., a distinction is 
taken between suits involving ques¬ 


tions as to adoptions and suits im¬ 
peaching the validity of alienations, 
which is not easy to follow. 

8 ('hhiddu v. Durga Dei , [ 1 900] 
22 All., 382. Jtiipal Ktumar v. 
J ndar , supra. Cf. Junto on a v, 
Bamasoa?iderij [1876] 1 Cal., 289, 
I\ C ; Mayne, H . s. 652, p. 877. 

1 Muihukarujpan v. Kasinathan 

[1907] 2 M. !,. T., 67. 
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it is desirable at once to decide on the future 
rights.' And the Privy Council has refused to 
give any declaration as to the effect of a 
will upon the rights, if any, of an unborn 

son, on the ground that no judgment which it 
could give would affect his rights. 2 In the 
famous Tagore Case, however, it did make a 

declaration of the future interests of the parties 
subject to a valid prior life interest, “because," 
said Willes, ]., “all the existing parties interested 
are in court, and it is impossible to decide the 
case without considering the whole scope of the 
will, and arriving at judicial conclusions as 
to the rights of each of the parties thereunder, 
which judicial conclusions, so far as they dis¬ 
pose, or may dispose, of the rights of those 
parties, ought to be incorporated in the decree.” 3 
Where all the parties concerned or likely to be 

concerned are before the court, and of age or 

properly represented, the court ought not to 
refuse jurisdiction. 4 

A strong case of inexpediency, the Judicial 
Committee has said, should be shown for refusing 
declaratory relief to classes of persons express¬ 
ly recognised by the law as suitors for such 
relief. 5 The only practical mode of enforcing 
the presumptive heir’s right to interfere with an 
alienation made by a Hindu widow is to have 
it declared as operative only for her life, and the 
difficulty of the question raised or the expense 
of litigation does not seem to be a sufficient 


1 Curtis v, Sheffield, [1882] 21 

Clc D. t i, 4. 

J Ram Lai Hooker/ee v. Secre¬ 
tary of State , [1S81] 7 Cal.. 304, 
P C 

• [1872] I. A. Sup, 84, 9 B. L. 
R„ 377. i» W. R , 359, P. C. 

4 Cf. Collett, 297. Covin eta Pillai 
v, ThayammaU [1904] 2S Mad.. 57. 


Otherwise, where alt interested 
parties are not before the Court, 
Maharaja of Benares v. Ram/!, 
[3904] 27 Ail,, 138 ; Sham arm dr a 
v. Siren dr a, [1908] 12 C. W. N., 
777 , 790 , F. B. 

6 Jsri Put v. Hitnskulti, [1883] 
10 Cal, 324, 333, P. C, 
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versionary ground for refusing the declaration.' The court 
will, however, not entertain a suit for a declaration 
of reversionary rights, where the same are not 
vested or indefeasible. 1 2 During the life-time of a 
Hindu widow, e. g., no one can bring a suit to 
have it declared that he will be the next heir 
at her death. The title of the claimant must 
depend upon the state of things existing at her 
death, and a suit before that time would be an 
unnecessary and useless litigation of a question 
which may never arise, or may only arise in a 
different form. 3 Nor will the court view with 
favour a suit the real object of which is to obtain 
a judicial pronouncement regarding a doubtful 
title. Where certain trusts are declared for life, 
subject to forfeiture on the happening of 
certain events specified, and there were further 
trusts in favour of the issue of the first bene¬ 
ficiaries, and the settlor died leaving a will 
the Calcutta Court ruled that an assignee 
of the remainderman under this will could not 
sue the life-tenant and the cestttis que trustent 
for declarations as to his rights and as to the 
forfeiture of the trusts, “To hold otherwise," 
said Wilson, “would be to lay down that any 
one who claims any interest in property, present 
or future, ought to be allowed to ask the court 
to give him an opinion on his title, and it cannot 
have been the intention of the legislature to lay 
down any such rule." 4 Where a suit was brought 
to have a transfer by a Hindu widow declared 


1 Isri Dili v. Hunshulli , supra. 

* CL S. R. A , s 42 , 111. CO- 

7)\arendra v Bit emir a, supra. 

3 Pranputtee v. Fittteh , [1863] 

2 Hay, 608 ; Kathama Natchiar v. 

Dorasinga , [ 1875] 2 I. A , 169, 189, 
23 W.R , 31 \ ; Muyne, s 648, 

p. 874. But a prayer by a reversioner 


for a declaration that a sale by 
the widow was not binding on his 
reversionsty interest beyond her 
life should not be too strictly cons¬ 
trued. Chandi Singh v, Jangi 
Singh, [1905] 8 O. C„ 21. 

1 Bhitjendt o Bhush an v„ Tri- 

giwfirinfh) [1882] S Cal., 761 76^, 
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invalid beyond her life-time, and the plaintiff’s 
claim to be the next reversioner was doubtful 
by reason of there being another person in ex¬ 
istence who was admittedly nearer, but was al¬ 
leged to be illegitimate, and the transfer in dispute 
was a mortgage for a comparatively small 
amount, which the widow might easily discharge 
out of the usufruct, the Calcutta Court refused 
the declaration as premature. 1 

As the court has to administer a discretionary Real object of 
and equitable relief, it is entitled to enquire into 5Ult dlf(erent< 
the real object of a suit which is framed as 
merely declaratory. Where a zemindar sued for 
a declaration that some of his tenants ( defend¬ 
ants ) had falsely asserted that they held under 
a special tenure under which the rent was not 
liable to enhancement, and the real object of the 
suit appeared to be to smooth, by a side-wind as it 
were, the plaintiff’s path for proceedings in the re¬ 
venue courts for enhancement of rent, the Judicial 
Committee said he should seek such relief directly, 
if he was entitled to it. 2 In another case the plain¬ 
tiff, a landlord, prayed for a declaration against a 
certain ryot that under a custom he was "entitled 
to take the latter's lands for cultivating indigo. 

The court saw that the plaintiff’s real object was 
to secure the ejectment, even if temporary, of 
an occupancy tenant, and it rejected the suit. 3 
So where the claim is not bona fide, but has been 
instituted in collusion with or at the instance and 
expense of one of the defendants, for his personal 
benefit and to cause injury to the other and real 
defendants, by a nominal plaintiff, I apprehend 
the court will stay its hands. 4 


1 Chhotu v Sheobarti. f j 
5 C. W. NL, 445. 

2 Nil moM y v. Kally, [1874] 

A 8?, 14 I). I.* R„ 383. 

* Shf.obaran v. Bhairo Ft 

83 


[1885] 7 All., 880, F. B. 

4 Cf, Forrest v. Manchester S. & 
Co.y [1861] 4 De G. F. <Sf J M 

126, 
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A court may also refuse to exercise its discre¬ 
tion in favour of a plaintiff whose real object is 
to eject parties in possession, but who attempts 
to evade the stamp law by framing his action as 
one for a declaratory relief. 1 Where therefore the 
defendant was in possession of the estate of a 
deceased gosavi as his spiritual son (ski shy a ) and 
the plaintiff sought to establish his title to this 
estate by suing for a declaration that he was the 
true shishya by a previous adoption, the Bombay 
Court ruled that the plaintiff could not. on a stamp 
of Rs. io obtain a relief which the legislature 
intended should be chargeable with a higher fee. 2 

And so it will where there is no apprehension 
of any real injury to the plaintiff’s rights. An 
American court has said that a mere verbal claim 
or oral assertion of ownership in property, 
is not a cloud which equity will remove, 3 and 
the Madras Court took the same view of an 
act of the defendant which did not amount to 
more than a mere assertion on his part. He 
was said to have incorrectly and fraudulently 
antedated a patta and affixed a copy of it to the 
plaintiff’s house. But it did not appear that the 
plaintiff had ever asked for a proper patta , or 
that the affixing of the copy had caused him 
any harm. He wanted it to be cancelled be¬ 
cause lie was afraid it might be used as evidence 
against him on some future occasion. 1 The same 


1 Chokalingapes ha n a v Achiyur , 
[1875]i Mad.. 40. Distinguish Kunj 
v. A 'eshavlul [1904) 28 Bom. 567, 
572. A court-fee stamp of Rs. 10 
only is required on the plaint 
in a declaratory suit, whereas ad 
valorem fee is ciiarged in action 
for ejectment. Act VH of 1870, 
Sch. II, art. 17, cl iii.; Fulknmari 
v. Ghanshyam , [1903I 31 Cal., 51 i t 
revd .Pkiil v. Ukamhyam [1907] 35 
Cal. 202, I\C.; Sagarjiraow S mi tit. 


[1895] 20 Born, 736. Court-fee on 
the consequential relief is deter¬ 
mined by the value put upon same 
in plaint, Act VIf of 1870, s. 7, 
subs. 4, cl. (r) ; Zinnatunnessa v. 
Girindra, [1903! 30 Cal, 788* 

8 Ganpalgir Bhohgir v. Ganp:ilgir y 
[1879] 3 Bom., 230. 

* Parker v. Shannon, 121 113 ., 
452 ; 2 Pomeroy t Eg, R , 1223, 

1 Nurd in v. Alavndin , [1888] 

12 Mad., 134. 
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court said in a later case, “ It would be extra¬ 
vagant to hold that the bringing into existence 
of any and every piece of evidence would give 
a right to such discretionary relief. Were it other¬ 
wise such relief might be prayed for even in 
respect of oral declarations of similar eviden¬ 
tiary character.”' But “the mere parol assertion 
of a status could not give rise to a cause of 
action or create a status that had no existence 
at all. Where a talukdar died leaving a son 
and a widow, and this son afterwards died leav¬ 
ing a widow who succeeded to the estate, it 
was held by the Privy Council that she was 
not competent to maintain a suit for a declara¬ 
tion that an adoption made by her mother-in- 
law was invalid. 3 The ground of suit was stated 
to be that at some time or other after the death 
°f *he 'ytjaintiff this adopted son might obtain 
the fajttdari unless Ids adoption was at once 
negatived. But the plaintiff had no right which 
was affected by the alleged adoption, her posses¬ 
sion had not been disturbed, and there was no 
cloud upon her title/ Where the conditions 
warranting the validity of the adoption were in 
truth wanting, but the party alleging the adop¬ 
tion pretends that those conditions existed, a 
person, whose rights would in law be affected by 
the adoption so set up, will have the right to sue 
for, and obtain, a declaration that that adoption 
was invalid, in order that the cloud sought by the 
adoption to be cast upon the plaintiff’s title 
might be removed. Where, therefore, a transac¬ 
tion of gift and acceptance in adoption of the 

1 Vijiasnmy v. Sdsivarma, [1905] f.ass no title to the estate, Bhoubun 
28 Mud, 560, 562-3. Moyee v. RawiUhore y [1865] 10 M, 

• Per Parsons, I., Barot v. Bavot y I A.* 279. 

[j 900], 25 Bora., 26, 28. 1 Virlhy P/ti KutmanAit. Gunian 

1 his adoption could manifestly Kttnw.tr, [1890] 1.7 CaL, 933, P.C. 
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defendant was totally nugatory and ineffective 
in relation to the zsniindari to which the plaintiff 
wanted to establish his title, S. Ayyar, O. C. ]., 
and Nair, J., held that it would be futile to make 
the alleged adoption the subject of judicial inves¬ 
tigation for the purpose of the grant of speci¬ 
fic relief by way of declaration. 1 But the same 
learned judges thought that where an adoption 
alleged to have been made by the plaintiff had 
been set up under circumstances, which would 
operate to his prejudice, if he did not take steps 
to have it declared not true, there was such an 
infringement of the plaintiff’s rights, if he was 
the sole owner, as to entitle him to sue for and 
obtain a declaration that the defendant ( alleged * 
adoptee) had never been adopted by him in fact. 
And their lordships considered it immaterial that 
the claim had not been set up by the adoptee 
himself. 2 But no declaration will be -f,-Vz as 
to merely collateral matters, e. g. t the existence 
of agreements to give and receive in adoption, 
where the declaration, when made, would not 
affect the validity of the adoption. 3 

A suit for declaration will also not be enter¬ 
tained where the law provides for a different and 
more appropriate remedy. E. g., a decree made 
by a competent court, which, if wrong, might 
have been set aside on appeal, cannot be in¬ 
validated by a declaration under section 42. 
The plaintiff’s remedy' was an appeal. 4 And if 
the plaintiff’s complaint is that the defendant bribed 
the judge of a subordinate court and so induced 
him to pass a fraudulent decree, his proper remedy 
is by way of an injunction restraining the guilty 

1 Yijiasamy v. Sasivarwa, suprn. 1 1 II i R., 17h P» (-'• 

* Chinnasivatny v. Am/mi a tu/m, ‘ Rams n tit p \\ Rukn.in I u :f , 

[1905] 29 Mad., 48. [1S85] 7 All., 3*4. 

8 Sreenarain v, Riskm , [ 187 5 ] 
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party from executing his decree.' So a sub¬ 
mortgagee, who alleges that the decree held by 
a mortgagee has been paid up and satisfied, 
should sue not for a declaration that his decree 
is incapable of execution, but for redemption of 
the earlier mortgage, in which suit accounts may 
be taken and the truth of the plaintiff’s allega¬ 
tions investigated, and, if they are found correct, 
he may have a decree with costs. 2 Where a de¬ 
cree is alleged to have been satisfied by an agree¬ 
ment out of court, but satisfaction has not been 
certified to the court, a subsequent suit on the 
agreement is not maintainable for a declaration that 
the amount payable under the decree has been 
paid and satisfied and for an injunction restraining 
the decree-holder from executing the decree. 3 
Where the members of a Hindu coparcenary 
agreed to have their widowed sister-in-law’s 
name entered upon the proprietary registers in 
place of her deceased husband’s by way of com¬ 
pliment and consolation, and also to let her receive 
the profits of the share recorded in her name in 
lieu of maintenance, and the widow subsequent¬ 
ly mortgaged the property ( without defining the 
share ) and executed a bond on foot of which the 
obligee obtained a decree and attached the 
obligor’s recorded share, the Allahabad Court 
held that the proper course for the coparceners 
to adopt was not to sue for a declaration about 
the invalidity of the widow’s act, but to seek 
relief by ejectment. 4 And where certain pro- 

‘ Kunhame. t v, Kutti . [1891] 70. It land is held adversely by 

14 Mad., 167 ; Dhuronidhut v. another under colour of title, the 
A.trra Bank, [1879] 5 Cal , 86. complainant in America must first 

a Har Pars//ad v Phul Chand , recover possession by an action at 
[T905] 2 A.L.J.R., 609. law, Daniel v. Siewart, 55 Ala- 

J Pena Bundhti v. Hari bama, 278. But where plaintiff 

[! 9 <> 3 ] 3 I Cal > 480 ( Act V of 1908, is iu actual possession the fact that 
s 47, bars the sui.’). lie may maintain ejectment will 

4 Bholai \\ hath [1885] 8 All, not deprive a court of equity of 
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perty which had been purchased at court sale 
by the plaintiff,—a sale afterwards wrongfully 
(as he alleged) set aside, -was attached and 
advertised for a second sale in execution of a 
decree held by the defendants against third 
parties, the same court held that a suit brought 
by the plaintiff for the cancellation of the order 
setting aside the first sale and for the confirma¬ 
tion of that sale in his favour and for a declara¬ 
tion of the invalidity of the proceedings taken in 
execution against the property in question by 
the defendants, should not be entertained. Look¬ 
ing at section 42, Specific Relief Act, alone, it 
was said, such a suit might be maintainable, but 
section 244, Code of Civil Procedure, indicated 
the intention of the legislature that such ques¬ 
tions should be determined in the execution 
department, and the proper mode therefore for 
contesting the validity of execution proceedings 
was the one indicated by sections 278 and 283' 
of the Code, 2 But it should be remembered 
that where the law gives two remedies, one should 
not be construed as in derogation of the other, 3 
and where the property of one has been wrong¬ 
fully attached in execution as ihe property of 
another, the former’s right of suit to establish 
his title against the attaching decree-holder is 
not conditioned upon his previously preferring 
a claim under section 27s. 4 

A civil court does not seem to have juris- 


jurisdiction to remove a cloud 
on Ins title. White house v. Jones, 
[1906] 12 L.R.A , N.S., 49. 

1 Act V of 1908, sch. i, Ur, 2i, 
rr 58, 63. 

• Man knar v, Tara Singh , 
[1885) 7 All., 583. Cf. Mat hew son 
v, Cobar (than , [1885] 28 Cal, 492. 
a Ajud/tin Prasad v Baimuhand , 

[1886] 8 All., 354, 361 l A 1 ah- 


mood, ,1, ). 

1 Sunday v. Ghasi, [>894] 18 
All , 410 ; Raghunath v. tiartnh^ 

[1899] 23 Bom,, 266; Mahhul v. 
Lidia, [1907] 4 A L J.R., 574. See 
Allaguppn v. Naaamat, [ 190S] 4 
1„ B R263. A suit brought nmJer 
C P.C . s, 283, is not affected by 
S.R.A., », 42, prov., kra Get v. Bu 
22 Travail core L. R , 88. 
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diction to make a decree reversing an order for 
the registration of the name of any person made 
by a registering officer under Bengal Act VII 
of 1876 ; it can only declare the title of an indi¬ 
vidual or give him a decree for possession, and 
then the registering officer will amend his regis¬ 
ters in accordance with the rights of the parties 
as settled by the civil court. 1 

As the court has to exercise a discretion, it Conduct ot 
will consider the conduct of the parties and the 
merits of a claim on other than merely legal claim, 
grounds, In the suit brought by a Mahomedan 
for a declaration that certain property was wakf, 
already referred to, the court observed that a 
decree might well be refused to the plaintiff on 
the ground that the defendant was using the 
property for charitable purposes. The plaintiff 
in that case, it will be remembered, was only a 
man in the street. 3 Where the case upon which 
the declaration is sought to be obtained is not 
only not the case made in the plaint, but is one 
that is wholly inconsistent with it, the court will 
refuse the declaration.® 

The court may in its discretion interpose its C | oud 
authority even where a cloud upon the plaintiff’s threatened, 
title is only threatened. Bui in such cases the 
danger must be imminent and not merely specu¬ 
lative or potential, and there must appear to be 
a determination to create a cloud. 4 As to the 
density of an actual cloud which would give rise 
to a cause of action, the test in America has been 
suggested to be this : Would the owner of the 


1 Omrunissa v, Di lawny Ally , 
[1884] 10 Cal , 350. The same 
rule will apparently apply to 
entries in the record of rights pre¬ 
pared by revenue officers in the IJ, 
P. 

a Waj 11 Alt 8 /ta/i v, D Uniat-uU 


lah Beg, [ 1885 ] SAIL, 31 , 35 - 

3 Jatindra v. Amirta , [1900] 

5 C.W.N., 2 o. 

* Clark v. Davenport , [1884*] 

95 N.Y, S 477, 1 Keener, 345. King 
v. TQwnshenft, [1894] M 1 NY., 
35S, t Keener, 401, 
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property, in an action of ejectment brought by 
the adverse party, founded upon the deed, be 
required to offer evidence to defeat a recovery ? 
If such proof would be necessary, the cloud would 
exist ; if the proof would be unnecessary, no 
shade would be cast by the presence of the deed. 1 
If the action would fall by its own weight, without 
proof in rebuttal, no occasion could exist for 
equitable interposition. 3 

It is a beneficial jurisdiction which the court 
exercises and where neither party is in possession, 
or the lands are wild and unoccupied, the ordinary 
legal remedies are generally admitted to be in¬ 
adequate, and a court of equity will interfere to 
remove or prevent a cloud, 3 I he proviso to 
section 42, as we have seen, does not bar a suit 
for a declaration of title brought by the widows 
of even a sudra shrotriemdar as against bis 
illegitimate son, where possession of the whole 
property' is not shown to be with either party. 
Of the ryots in actual occupation of the major 
portion of the property some had attorned to the 
plaintiffs and some to the defendant. "Such a 
case," thought the Madras Court, “is eminently 
one in which a declaratory decree is desirable, to 
avoid multiplicity of suits and to obtain a deci¬ 
sion once and for all, which shall secure peaceful 
possession of the property." 4 

It is a part of the ordinary jurisdiction of a 
court of equity to perfect and complete the means 


1 Per Field, C.J., Pixie y v. Hug- 
gins, 15 Calif., 127. See also 
Castro v. Barry , 79 Calif., 446 ; 
Thompson v, Etowah Iron Ca., 91 
Ga., 538. It was said in Lavdregan 
v, Beppitt, 94 Calif. 465, 467* 
Lhat though the defendant’s claim 
was worthless and void upon its 
face, yet if it were hostile to the 
plaintiff and clouded his title so as 
to depreciate the market-value in 


the estimation of business men, 
the action could be maintained. 2 
Pomeroy, Eq. R. } s. 739, p. 1248. 

2 LylU v. Sandefur , [1890] 93 

Alabama, 396, 1 Keener, 385. 

3 I Pomeroy, Eq. J., p. 504 n. ; 2 
Pomeroy, Eq. R., p. 1234. Abdul 
Karim v. Sahib Jan , [1908] p # 

R.. 5. 

4 Ckinnamma v. T aradarajnlu; 
[1892] 15 Mad. 307. 
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by which the right, estate or interest of parties, 
that is, their title may be proved and secured, 
or to remove obstacles which hinder its enjoy¬ 
ment. 1 It will therefore interpose in the case of 
lost deeds and instruments and may direct a re¬ 
conveyance or re-execution of the deeds or ac¬ 
complish the same object by a declaratory decree 
establishing the existence of the deeds in ques¬ 
tion. The powers of the court are flexible and 
the form of the remedy will vary according to 
the particular circumstances of each case. 2 But 
the court will decline to interfere where the appli¬ 
cation is not one to remove a cloud upon a title, 
but to remedy a defect in the plaintiff’s title, and, 
in fact, to transfer the title of the original right¬ 
ful owners to the plaintiff. 3 

The discretion which a court has to exercise Appeal from 

„ . , discretion. 

is a judicial discretion, consequently it is open 
to a court of appeal, whether first or second, 4 
to examine if the action of the court below is 
arbitrary or according to settled equitable prin¬ 
ciples.' 5 Where the court below has purported 
to act in the exercise of its discretion, an appel¬ 
late court should ordinarily refrain from interfer¬ 
ing with its decree/’ and if it does, should state 
its reasons for so doing. 7 Where a plaint was 
ill-drawn and did not show that the plaintiff’s 
title had been denied by the defendant, but the 
court of first instance found such denial esta¬ 
blished by the-evidence and made a decree in the 
plaintiff’s favour, the court of appeal, said the 


f I Pomeroy, Eq m . 7 ., s, 171 ; 
Sharon v. Tucker, [1892] 144 U. S., 
533* 1 Keener, 39 2 * 

* Ibid. 

5 Contee v. Lyons , [1890] 19 
D.C., 207, 1 Keener, 379. 

4 Chintaman v. Ma/iadev } [l 904^ 
6 Bom. L.R., 283. 

51 S.R.A., s. 22. Cf. Ch'vmappa 

84 


v. Thnlasi Atnma/j [1904] 15 M.L. 
J-R-, 399 . 

e Govimia Villm v. Thnyammal , 
[1904)28 Mad.. 57; Anant v. Raghu - 
nalk [1882 1 9 f. A., 41 ; Jaipal v. 
Iniiar, [ 1904]26 All., 238, P.C. 

7 Kali Kishen Tagore v, Golam 
Ali y [1886] r3 Cal,. 3. 
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Calcutta High Court, could not reverse this 
decree on the sole ground that the plaint dis¬ 
closed no cause of action, without being satisfied 
that no such cause of action was established 
on the evidence. 1 An improper or irregular 
exercise of the discretionary power conferred by 
section 42 does not in itself constitute sufficient 
ground for the reversal of a decree, as section 
578, Code of Civil Procedure, provides that no 
decree should be modified or reversed unless 
open to objection on the score of jurisdiction or 
of the merits of the case. 2 

It now remains to notice a few points of 
procedure. No Indian court will lay much 
stress upon defective pleadings 3 or an ill-ex¬ 
pressed prayer for relief. 4 * * * * 9 And where a claim 
is likely to fail by reason of “further relief” not 
having been asked for, a court will be disposed 
to aid the plaintiff by affording him an oppor¬ 
tunity to amend his plaint. There can be no 
amendment the result of which will be to convert 
a suit of one character into that of a different 
and inconsistent character. 3 But where a plaintiff 
sues for a declaration of title to hold lands free 
from payment, say, of Government revenue, the 
addition of a prayer for injunction by way of 
consequential relief introduces an amendment, 
which is really a matter of form that neither 
affects the merits of the claim nor transforms 


1 Ahmed Sujad v. Taree Roi , 

[1881] 7 Cal, 343 ; Sailendra v. 
/{(trail (1903I 2 C. L. J. 534, Cf. 
KoUipam v Koltipara } [1938] 3 M. 

L. T., 309. 

* Act V of 1908, s. 99. Sant 
Kumar v. JJeo Saran, [1886] 8 All., 

365 ; Muhammad Mashnk Ali v. 

Khuda Bilks h, [1887] 9 All., 622. Cf. 

Shea Narain v. bamodar , [1904I 

1 A.L.J.R., 380. 

9 Cf. Ahmed Sujad v. Taree Rai , 


supra ; Nawab Neuitn v. Ammo 
Beget [1873] 21 YV. R., C. R., 59, 
Chandramoni v. Halijenessa [1908] 9 
C CJ.R 464. 

1 Cf. Chandi 8high v. Jangi 

W, !49(>5] 8 O.C., 2 f, 

5 C.P.C., s. 53, fJnderthe new Code 
all such amendments shall be made 
as may be necessary for the purpose 
of determining the real questions 
in controversy between the parties, 
Or. 6, r, 17, Act V of 1908, sch. I. 
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tile nalure of the suit. 1 If the plaintiff asks for 
it at a late stage that is no good reason for 
refusing the prayer for amendment, though it 
may be a good reason for directing the plaintiff 
to pay the costs incurred by the defendant up to 
the date of making the amendment, 2 All amend¬ 
ment will be more readily permitted in the court 
of first instance, and may be there allowed even 
where the plaintiff’s rights have been enlarged 
by the happening of some event subsequent lo 
the institution of the suit, and the plaintiff desires 
to alter or extend the scope of his prayer for 
relief accordingly. 3 In any case no action on 
the part of the defendant subsequent to the 
institution of the suit should be held to affect 
or prejudice the right of the plaintiff.' And 
where an objection based on the proviso to 
section 42 lias not been raised or pressed in the 
first court, an appellate court may permit the 
plaintiff to amend his plaint and ask for conse¬ 
quential relief. 3 A case in point is Abdulkadar v. 
Mahomed? The plaintiff here had alleged that 
he was entitled to the office of Sheikh of Kallai 
and to the properties attached Lhereto and had 
prayed for (i) a declaration that the defendant 
was not so entitled, (ii) an injunction restraining 
the latter from interfering with the properties or 
doing anything in any way inconsistent with the 
plaintiffs right to the office, and (iii) further and 
other relief. There was no issue raised in the 


' Art labhai v. Secretary of State 
fot India, [1904] 29 Bom., 19. Cf. 
Sardarsiugji v. Ganpateingji, 
[1889] .14 Bom., 395. 

2 haltibhai v. Secretary of State, 
supra. But see Suryanannn v. 
Yam mania, [1901] 25 Mac!,, 504. 

a Cf. Q wind a v, Peiitmdeci, 
[1888] 12 Mad., 136. 

1 Ram Ad Aar v. Ram S/unAtr, 


[r903]26 All, 215 ( plaintiff dispos¬ 
sessed after suit)* 

3 LimOn bin Krishna v. Rama bin 
Pimphiy [1888] 13 Bom,, 548; 

C/iomnv . U/rtma, [1890J 1 4 Mad., 
46 ; Hazara v. Bhhen, [1907] I\R. 
110. 128 ; Thakur v. Jbmkal [1907] 8 
CL.) 485. Distinguish Alohabharat 
v A bdul Hamid, [ 1 904 ] I C .L, J *, 73. 
0 [1891] T5 Mud,, 15. 


• Ml mrtty 
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appeal. 
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court of first instance regarding tiie maintain¬ 
ability of the suit in view of the proviso to section 
42, and it decreed the claim. The appellate 
court found that the defendant was actually in 
possession of part of the properties in suit, and 
permitted the plaintiff to pay additional court 
fee and amend his plaint by inserting therein a 
prayer for recovery of possession. But if an 
objection based upon the proviso relating^ to 
consequential relief is raised in the court of first 
instance and the plaintiff joins issue thereon and 
contends that the suit in its acLual form is main¬ 
tainable, be may not be allowed to turn round in 
the court of appeal and obtain belated permis¬ 
sion to amend his plaint. 1 

The dismissal of a suit for a declaration of 
title on the ground that the plaintiff was not in 
possession of the property in suit will not bar the 
institution of a second suit by the same plaintiff 
to enforce his entire cause of action and regain 
possession of the property to which he claimed 
title/' 

An objection raised by the defendant for the 
first time in a court of appeal that the circum¬ 
stances of a case are not such as to justify a 
court in exercising its discretion in favour of 
the plaintiff and granting him the declaration 
prayed for, will be generally considered too late 
and not be given effect tod Where a party 
cannot contest a decree on the merits, a sound 
discretion manifestly requires that that decree 
should be upheld. 

t Wurayami v. Shan foam i , [1891] 

15 Mad ,255; Raj Naraiu v. Sham'a 
Nando, [1899] 26 Cal., 845. 

Koniola ha mini v. token nth 
Kur [1882] 11 C.l t 183. Cf- 
Shih Char an v. R ightiuafh, [1895 j 17 
Ail 174 ; Akbar Khan v. Tutadan, 
t J 90S J 5 A.l-J.R., 640. 


8 Limb a bin Krishna v. Rama 
bin Pirn pin, supra; Chonm v. Umma , 
supra ; Maganlal v, G'vvuifo^ 
j 1891] 15 Horn., 697 : Rom hay l*. 
Trading Corf), v. VOf he Smith, 
[1,892] 17 Bom., 197 ; Ram Kana^e 
ChHckivhutly v. Prosttnna. Sein t 
[1870] 13 YV.R,, C.K.. 17&* 
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Where a Hindu reversioner disputes an 
alienation or adoption made by a female pro¬ 
prietor and institutes a suit for a declaration in 
respect thereof, the suit will abate on his death 
and no appeal will lie, for there is no privity of 
estate between one reversioner and another. 1 

As we have seen before, a suit to remove 
cloud over the title to land cannot be main¬ 
tained, unless the plaintiff has both title and 
actual possession. He cannot rely on the weak¬ 
ness of the title of his adversary. 2 When, e, g., 
a patent or deed includes within the exterior 
bounds of the lands thereby conveyed land 
which is excepted by such grant or deed from 
its operation, a plaintiff, suing to remove cloud 
from his title must show that the land he claims 
against the defendant, is not the land so ex¬ 
cepted. 3 

A suit for a declaration under section 42, 
Specific Relief Act, is not provided for by any 
special article in schedule 1 , Indian Limitation 
Act. The omnibus article 120 therefore applies, 
and the suit will be in time if instituted within 
six years of the date when the cause of action 
accrues. 4 Mere lapse of time short of this 
period, in the institution of a suit, will not, in 


1 Sakya/iani v. Bhavani, [1904} 
27 Mad., 588 I j GhoUi v. Moon a , 
[1905] 8 O. C„ 124- 

4 Ant^ 621. 

3 Logan v. Ward, [1905I 5 L. 
R. A., N.S., 156 

1 Mohab karat v. Abdul Hamid, 
[1904] I C. L J.» 73 ; Sri pa l Singh 
v. Rani, [KJ05] 8 (). C., 303. 

Tit huh a tv, Vi nya k, [ 1 890] 15 B o in M 
432 ; DaiLrtraya v. R a null a mini, 
r90o]34 Bom , 533, 538 ; Leggc v. 
Rambarnn, [1S97] 20 All,, 35, F.B.; 
Ratn/>al v. BaUdmddnr, [1902I 25 
All., r, P. C .\Akbar Khan v. /itra * 
hiiiy [1908] 5 A.L J. R. } 637; Mitin, 


Lint: 931 sqq. For a suit under 
Agra Tenancy Act, s. 20T r prov., 
see Skinner v. Shan her Lai , 
[1908] 5 A I.. J. R„ 638 ?/. 
Where successive and fresh 
invasions of pi a in tiff's right, be 
uiay pass by an earlier invasion 
and sue in respect of a later, Elahi 
v. Harnam, [1898] 18 A, W. M-, 
215 ; Hakim v. Waryaman , [1907] 
P. R. no. I jcl. See also Krishna 
v. Lakshmi, [ 1908] 3 M, L. T , 319 
( plaintiffs joint, one plainlUT bom 
after alienation in dispute, attained 
majority within 6 years of suit, 
barred ), 
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ordinary circumstances, disentitle the plaintiff to 
the specific relief claimed. 1 Where the declara¬ 
tion asked for is only incidental and subsidiary 
to the main relief which it is the object of the 
suit to secure, the period of limitation will have 
to be determined with reference to this principal 
relief. 2 There are some decisions which suggest 
a doubt as to the applicability of this principle 
in cases where the validity of an adoption comes 
in issue. 3 4 The ordinary rule is that an adoption 
must be affirmed or negatived within six years.* 
Now an adoption may have been made by a 
widow, say, in 1880, the widow dies in 1890, and 
the next reversioner ( in the absence of the 
adopted son ) brings a suit for recovery of the 
estate in 1900. He, of course, denies the adop¬ 
tion and cannot succeed if the adopted son has 
a title. Is his suit within time ? The balance 
of judicial opinion answers this question in the 
affirmative, 5 and, I apprehend, rightly. The 
question was elaborately discussed by a Division 
Bench of the Allahabad Court in the recent 
case of Lali v. Murlidhur, 6 but upon appeal the 
Privy Council abstained from pronouncing any 
opinion upon it. 7 * 9 The plea of limitation appa- 


1 Alhikaralh v, Erailuviikal , 
[1897]21 Mad., 42. 

a Cl, Ram pal Singh v. Ba Ihk a d dar 
Sitighy [1902] 25 All., f» 16, P. C, 
Distinguish Matkarjan v. Narhari, 
[1900J. 25 Bom,, 337 i P. C. 

* SJuinivas v. Haninant , [ 18 99I 
24 Bom., 260, F. B. ; Ralnamascti i 
v. Akitavdammah [1902] 26 Mad., 
291, r\ b. 

4 Act XV of 1877,sch. IT, arts. 

118, 119. Cf. Karamdad v. JSat/ui, 

[1905] P. R., 86; Anukuiv. Sosa- 
dhar y [t 905]2 S6; Laxntaiva 

v. Rama /> pa [1907] 9 Bom. L, R,, 
1054. 

* Balkan la v. Kulicharan , [1904] 

9 C. YV, Nr, 222 ; Ram v. Ranjit } 


[ 1899] 2 7 CaI., 242 ; Chandtinia v, 
Saligra m , [ 1903] 26 All., 40 ; Chin- 
tamun v. Mohan , [1887] 3 C P C R 
32 ; Surjan v. Khorak , [1908] P. 
\V R79 ; Yelaga v. Battdiamiidi y 
[1907] 30 Mad., 308 See also judg¬ 
ment of B. Ayyangar, j , ft a hut ma¬ 
son v, Akilandammaly supra ; Rama 
Rciv v Venkofay [1907] 17 M. L. 
J. R, 282 Mura, Lim. y 942, sqq. 

[1901I 24 All., 195. 

’ [ 1906] 28 All., 488, P.C, Con¬ 
sider Tv Unman v. Rameshar f 
[1906] 28 All., 727, P.C. U is to 
be regretted that in the new Act 
( IX of 1908 ) no attempt has 
been made to set at rest this con¬ 
flict, sch. I, arts. 118-9. 
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rently was not pressed, and their lordships reject¬ 
ed the claim of the adopted son. 

A declaratory decree is not capable of en¬ 
forcement by the ordinary process of execution, 
and even if a decree in words makes future 
mesne profits payable, if it fixes no date for such 
payment in different years, and in the plaint the 
claim was limited to a recovery of the arrears 
for three years past, the court may construe the 
decree as merely declaratory. 1 


<SL 


Execution of 
decree. 


Dorasamy v. hlangapirmnthan , [ 1 905 ] 1 M. L, T., 69. 




LECTURE XL 

M AN DAM US : R ECKIVER S. 




Writ of Man- It is not private rights and duties alone with 
which our courts deal. Private rights sometimes 
give rise to public duties. Besides there are 
officers and institutions upon whom it is incum¬ 
bent to discharge duties and obligations of a 
more or less public character, and as they some¬ 
times may fail to discharge such duties and obli¬ 
gations, public interest requires that adequate 
provisions should be made for their enforcement. 
The common law of England made such pro¬ 
vision by the writ of mandamus' The preroga¬ 
tive writ was of a most extensive remedial 
nature and was issued in the form of a command 
in the King’s name from the Court of King’s Bench 
to any person, corporation, or inferior court of 
judicature and required him or it to do some parti¬ 
cular thing therein specified which appertained 
to his or its office and duty and which was conso¬ 
nant to right and justice. 1 2 It was issued only where 
I lie ordinary courts of law could afford no effec¬ 
tual remedy, 3 and relief was sought in respect 


1 For the present practice see 
Judicature Act, 1873, s. 25 {8). For 
early history, see 1 Pollock & Mait¬ 
land, flint, ling. Law, 203 . 

2 BlacUstone, Com,, bk. iii, no; 
4 Stephen, Com., 5, Judge San¬ 
born gives this definition: ‘ Manda¬ 

mus is an action or judicial pro¬ 
ceeding of a civil nature, extraordi¬ 
nary in the sense that it can be 
maintained only where there is no 
other adequate remedy, prerogative 
in its character to the extent that 
the issue of both the alternative 
and the peremptory Or final com- 
rrund is discretionary, to enforce 


only clenr legal lights, and to 
compel courts to take jurisdiction 
or proceed in the exercise of their 
jurisdiction, or to compel corpora¬ 
tions, public and private, and pub¬ 
lic boards, commissions, or offi¬ 
cers, to exercise their juiisdiction 
or discretion and to perform minis¬ 
terial duties, which duties result 
from ar, office, trust, or station, and 
are clearly and peremptorily en¬ 
joined by law as absolute and offi¬ 
cial,” 26 Cyc., 1 39 - 

* R v. Barker , [1762] I W. Bl., 
352 ; /?. v. Askew, [176S] 4 Burr., 
2188 ; R y, Univ, of Cambridge 
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of some public right or duty, 1 though the inter¬ 
ests, possibly contractual, of a private individual 
were involved therein. 3 It was applied as “a 
corrective of official inaction and for the pur¬ 
pose of setting in motion inferior tribunals and 
officers.” 3 Said Lord Mansfield, “Where there 
is a right to execute an office, perform a service 
or exercise a franchise, more especially if it be 
in a matter of public concern or attended with 
profit, and a person is kept out of possession or 
dispossessed of such right and lias no other spe¬ 
cific legal remedy, the court ought to assist by 
a mandamus.” 4 A statutory writ of manda¬ 
mus 5 was also issued “compelling the defendant 
to fulfil any duty in the fulfilment of which the 
plaintiff is personally interested,” but this was 
also limited to cases where the duty concerned 
the public too. 

Chapter VIII, Specific Relief Act, purports nigh Courts 
to confer similar constitutional powers upon the rf « 3idem '- v 
High Courts of Judicature, in the three presi- 
dency towns of Calcutta, Madras and Bombay, 
within the local limits of their respective ordi¬ 
nary original civil jurisdiction. These courts 
formerly enjoyed the right to issue the writ of 
mandamus as part of this ordinary jurisdiction. 

The conditions under which the statutory powers s R A _ s _ 
now given in substitution may be exercised, are 45, conditi in?, 
as follows :— 

(i) there must be within such jurisdiction 


[1765] i bkl, 553; R . v. S/ewa rt y 
[1898] 1 O.B, 552. 

* R . v. Bank of England, [1818] 
2 ft. & Aid., 620. 

1 Norris x. Irish Land Co., 
[ 1857] 8 El. & Bl., 512. 

3 High, Brie. Leg . Rem,, ch. 
i, s. 2. 

* R. v. Barker, supra. 

Under Common Law Piece- 

85 


dure Act, 1854,5. 68, now repealed 
by 46 & 47 Vict M c. 49, s. 3. 

0 Norris v, Irish Lajyt Co., supra. 
“The writ of mandamus can not be 
substituted for a decree for specific 
performance of duties other than 
those growing out of public rela¬ 
tions, or such as are clearly imposed 
by statute, or in some respects in¬ 
volving a trust/’ Spelling, s, 1379 * 
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a person holding a public office whether of a 
permanent or a temporary nature, or a corpora’ 
tion or inferior court of judicature ; 

(ii) the doing or forbearing of a specific act 
must, under any law for the time being in force, 
be clearly incumbent on such person or court in 
his or its public character, or on such corporation 
in its corporate character; 

(iii) such doing or forbearing should in the 
opinion of the High Court be also consonant to 
right or justice ; 

(iv) the property, franchise, or personal right 
of some person should be liable to injury by the 
forbearing or doing, as the case may be, of the 
said specific act; 

(v) this person should have no other specific 
and adequate remedy for enforcing the doing or 
forbearing of the specific act ; but 

(vi) an order of the High Court requiring 
such specific act to be done or forborne will 
afford complete remedy to this person. 

Where these conditions, and they have been 
held to be cumulative,' are satisfied, it is com¬ 
petent to any one of the High Courts above men¬ 
tioned, upon a petition to that effect made by the 
person whose property, franchise or personal right 
has been or is likely to be injured, to make an order 
for the enforcement or inhibition of the specific 
act in question . 5 The procedure prescribed here 
has also been borrowed from English practice . 3 
So long as the act complained of is done in the 
name of and for an officer within jurisdiction, it 
will not matter that his assistant, who actually 
does the work, is personally absent from the local 
limits of the jurisdiction of the court . 4 The 

1 Ruslum v. Kennedy , [1901] 4 616. 

Bom. R., I. * Re H oil IIass am, [1902] 4 

* S. R. A. t £?. 45. Rom. L. R., 773* 

s v. Ledganl, [1841] 1 Q.B , 
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application must be supported by an affidavit of 
the person injured, stating his right in the matter 
in question, his demand of justice and the denial 
thereof. If the application is not summarily re¬ 
jected, the court may make an order absolute in the 
first instance, or grant a rule to show cause why 
the order applied for should not be made, and at 
the hearing of this rule may make an order in the 
alternative/ which may subsequently be made 
peremptory and absolute in the event of the party, 
court, or corporation served with notice of the 
previous order, failing to answer or making an in¬ 
sufficient or false answer. 1 2 * 4 * But. the High Court 
shall not make an order binding on the Secretary 
of State for India in Council, or on the Governor- 
General in Council or on the Governor of Bombay 
or Madras in Council or on the Lieutenant-Gover¬ 
nor of Bengal / nor an order on any servant of the 
Crown, as such, merely to enforce the satisfaction 
of a claim upon the Crown / nor any other order 
which the law in force for the time forbids. s It 
may be further explained that the ‘persona! right/ 
injury to which the courts aims at. preventing or 
remedying, means such a right in rem as every 
member of a society has independently of any act 
of his own. 6 

Under this chapter of the Specific Relief Act, 
applications have been made for orders against 
a Presidency Magistrate/ a Commissioner of 
Police/ the Chairman of a Municipality/ the 


1 s. R. A., s 46. 

* S. R. A., s, 47. Orders made 
under this chapter are executable 
and appealable as decrees made in 
exercise of the ordinary original civil 
jurisdiction of the High Court, 
ibid, s. 48, 

8 S. R. A , s. 45 (/). 

' Ibid, te). 

4 Ibid </p, 

* Re Rusiom % [1901] 3 Bom. 


L. R., 653 Cf. Bank of Bomlay v. 
Sale man, [1908] 12 C. W.N» ”825, 

P. C. 

7 Bank of Bengal v. Dinonalh 
Roy, [1881] 8 Cab, l66, 

1 R us tom v, Kennedy, [1901} 26 
Bom ,396’ Gekl v .Tajanoora> [1903j 
27 Bom., 307 ; Re Tara&ai, [1905 ] 
7 Bom. L. R., 161. 

" Re MuHy Lall Chose, [1892] 19 
Cal. 192. Cf. Surat City M tin ret- 
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University of Bombay, 1 a Board of Examiners for 
Pleadership 2 or Attorneyship, 1 and a Fire Insur¬ 
ance Co. 4 The duty sought to be enforced must 
be clear and obligatory. A Presidency Magis¬ 
trate, e. g. s is bound in law to issue to a com¬ 
plainant copies of the order made by, and the de¬ 
positions taken before, him, where he dismisses the 
complaint and discharges the accused. 5 So is a 
Commissioner of Police bound to license an eating- 
house, when the granting of the license is not 
left to his absolute discretion, c and in exercising 
his discretion in the matter of granting licenses to 
public conveyances, he is not to fetter himself with 
rules which would prevent him in each case from 
being free to consider the merits of each particu¬ 
lar carriage. 7 So the Commissioner of Police at 
Bombay is authorised to serve a notice under sec¬ 
tion 28, Bombay City Police Act (IV of 1902), only 
upon a person who comes within the scope of 
that section, and if he issues it to a person 
whom he merely suspects of being guilty of the 
conduct therein referred to, the High Court may 
be moved to cancel the notice. 8 But if the 
chairman of a municipal board is not shown to 


polity v. Chuni Lai, [1906] 8 Bom. 
i, Km 209, 

‘ Re Dot as! a 8 ustoniji, [1898] 
23 Bom , 465, 

a Re Ruiira N(train Roy, [1.901] 
28 Cal., 479. 

* Re Burn a. Chandra D it It x 

[1908] 12 C. W. N., 873. 

4 Re Bombay Fife Insurance Co , 

[ 1892] 16 Bom,, 398. In view of the 
heading of Ch. VIII it v as doubted 
in this case if a private company 
could be said lo be a corporation 
within the meaning thereof But 
this doubt does not seem well- 
founded, because, first* a heading 
can apparently be 110 moie the part 
of an enactment than a marginal 
note or an illustration (cf. Balroj 


JKnar v. Jagat Fal, [1904"! 26 All.. 
393, !*• C ), and, next, Knglish pre¬ 
cedents recognise t he right to a writ 
of mandamus in such a case. Cf. 
Ganesh Bakh<h v. Harihar Balls h , 
[1904] 26 All., 299, 310, P C. 

* Bank of Bengal v. Dinonath 

supra, referring to Presidency 
Magistrates Act (IV of 1887 ), s * 
170 (now see Act V of 1898, s. 548 )♦ 
Rustam v. Kennedy , supra 
Distinguish Ismail v. Municipal 
Co»ir„ [1903] 28 Bom., 253, (dis¬ 
cretion of municipal commissioner). 

‘ Cell v. Taj a Boor a, supra, 
affg. 4 Born l « R. 768 ( sealed 

pattern notifud by commissionei). 

* Re 7 'afiilai, supra. 
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be clearly bound lo exercise any judicial discre¬ 
tion or take any judicial action wit 11 regard to the 
list of candidates for election prepared under the 
Bengal Act II of 1888, section 31, he cannot be 
compelled to remove a particular candidate’s 
name from the aforesaid list.' 

Where a public body has a discretion to nucreiiun. 
exercise, it may be useful to point out that the 
duty is to exercise that discretion conscientiously. 

If there is a refusal to exercise that discretion, 
or if it is not exercised honestly and conscien¬ 
tiously, the court will interfere. But the court 
cannot compel the public body to exercise their 
discretion in any particular way—to approve 
what it approves, to say what it says,—and 
where there has been a conscientious exercise 
of discretion, the court will not enquire into the 
grounds on which it is based. J 

The court will not also interfere if other °ti>er le g al 
specific and adequate legal remedy is open to 
the applicant. A person, who has bought some 
shares in a company but not been registered as 
a shareholder by the directors, cannot move the 
High Court for an order to compel them to do, 
as section 38, Indian Companies Act (VI of 1882), 
affords a remedy “both specific, adequate and 
appropriate.” 3 

The question whether a particular act or 


1 Rc Mu tty fall (those, supra. 
( It was suggested that the commis¬ 
sioners as a body and the candidate 
whose name was objected to should 
lmve been served with notice.) In 
Re Coykhill , [1893] 22 Cal,, 717, a 
person not duly elected municipal 
com miss toner was restrained by the 
Calcutta High Court from exercis¬ 
ing any functions as such by a quo 
war rati to proceeding. t ; or a case 
under C.1\C,. s, 622, where the 
question of issuing a mandamus 


for not using discretion under a 
mistaken notion as lo a judge*s 
legal powers arose, see Maharaja 
of Vizianagi am v. Lingtun Krishna 
Bhupali , [ 190 2 J 12 M, L.J U., 4 7 3 
* Re Puma Chandra Dull, 
supra, Shortt, Man<hynws s 260 ; 
R. v. Justices of Middlesex , [ 1839] 
9 Ad. & K., 546. 26 Cy?., 159 sqq. 

Cf. post. 679. 

5 Re Bombay FU e In Co. Ld . 
[1892] j6 Bom., 398. 
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omission on the part of a corporation is ultra 
vires or iutru vires is likely to arise in applica¬ 
tions under section 45, Specific Relief Act, I 
have already touched upon this question, 1 but a 
few more general remarks here may not be out 
of place. The rule of law applicable was thus 
stated by Lord Cottenham, C. : “ The limits 

within which the court interferes with the act of 
public functionaries are clear and unambiguous. 
So long as they confine themselves within the 
exercise of those duties which are confided to 
them by law the court will not interfere. The 
court will not interfere to see whether any altera¬ 
tion or regulation which they may direct is good 
or bad ; but, if they are departing from that 
power which the law has vested in them, if they 
are assuming to themselves a power over pro¬ 
perty which the law does not give them, the 
court will no longer consider them as acting 
under the authority of their commission, but 
treat them, whether they be a corporation or 
individuals, merely as people dealing with pro¬ 
perty without legal authority.” 2 Where statu¬ 
tory or common law powers are directly trans¬ 
gressed, there can be no difficulty, but where a 
case lies on the border-line between authority and 
no authority, the question is often a knotty one to 
solve. 3 An interesting case is Tinkler v. Wands¬ 
worth District Board? where the District 
Board by the Act of incorporation had authority 
to compel the owner of a house, which was in¬ 
efficiently supplied with latrine accommodation, 
to provide a particular form of such accommoda¬ 
tion. The Board issued an order compelling 

' Ante, 254 sqq. 3 Ashbury Ry Co. v. Riche, [1874] 

3 Frewin v. Lewis } [1828] 4 7 H.L., 653 : Ally. Cent ., v. Great 

My. hi Cr.. 254 ; Burnett v. Berry , Eastern Ry, Co. t [1880] $ A C ,478. 
[1896] 65 UJ. M.C., 118. 4 [1858] 2 D. & J., 261. 
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all house-owners to erect water-closets instead of 
privies. The court held that the authority was 
particular and not general the Board was bound 
to exercise their discretion in each case and could 
not lay down a general rule, and the order there¬ 
fore was illegal and ultra vires. So it is ultra 
vires of a corporation to create new offences by 
its bye-laws.' But it is seldom easy to determine 
whether an act, not expressly forbidden by 
the constating instruments, is yet valid as being 
incidental to the objects for which the company 
is formed or to the business which it has to 
carry on.’ In a suit against the Trustees of the 
Port of Bombay the plaintiff contended that it 
was ultra vires of the defendants to record a 
minute reflecting upon his character. The court 
held that the trustees had the power, in any 
matter connected with or arising out of the 
business they were empowered to transact, to 
express a decision, opinion, or advice, for the 
guidance in the future of themselves and their 
successors, though it might be prejudicial to the 
rights of others." Where a discretionary power 
is conferred on a public body in the discharge 
of certain duties, e .g ., upon a municipal corpo¬ 
ration in the matter of levying and collecting 
specified rates, it is not for a court to veto the 
exercise of its discretion or to prohibit it from 
discharging its duty/ In the matter of giving 
gratuities and making other payments out of the 
corporate funds Bowen, L.J., saicl : “It seems to me 
you cannot say the company has only got power 
to spend the money which it is bound to pay 
according to law, otherwise the wheels of busi- 


, 'Strickland v. Hayes, [1851] 51 » Mtpherd v. Trusties etc. Bom. 

J r.,b2<). (far, [1876J 1 Bom., 132. 

Simpson v. IWs/tijhtsipy Palace 4 Municipal Commrs. of Madras 
Hold Co, y [i860] 8 II. L. C. 712, v, firewson, [j88i] 3 Mad , 201, 


Discretion, 







680 


SPECIFIC RELIEF. 



Joint slock 
company. 


<SL 


ness would stop. They are not .to keep 
their pockets buttoned up and defy the world 
unless they are liable in a way which could be 
enforced at law or in equity. Most busi¬ 
nesses require liberal dealings. The lest there 
again is not whether it is bona JUie, but 
whether, as well as being done bona fide, 
it is done within the ordinary scope of the 
company’s business, and whether it is reason¬ 
ably incidental to the carrying on of the com¬ 
pany’s business for the company’s benefit.”' 
The directors or managing partners have to 
exercise a wise discretion in the interest of 
the business." Accordingly where a trading 
company paid gratuities to the extent of a 
week’s wages to their servants, 3 or an insurance 
company paid the loss sustained by insurers on 
account of an explosion, which was not within 
the terms of their policies," the payments were 
held to be intra vires. 

In the case of a joint stock company incor¬ 
porated and registered under the Indian Com¬ 
panies Act, 5 the. objects are determined by the 
memorandum of association. That may be 


1 Hu lion v. Wist Cork Ry. Co 
L1883J 23 Ch. D., 673. 

\ Per James, L J,: ‘’ft appears 
to me that, whether as regards a 
private partnership, a joint stock 
company, or an incorporated com¬ 
pany, in the absence of fraud or 
deliberate perversion, the majority 
of managing partners may be trust¬ 
ed and ought to be trusted, in 
determining for themselves what 
ihey may do and to what 
extent they may go in matters 
indirectly connected with or aris¬ 
ing out of their business with 
others,’ A tty. Cent. v. Great 
Eastern Ry. Co , [1879] 11 Ch. D , 
480. Cf. Henderson v. Bank of 
Australasia, [1888] 40 Ch. D., 170. 

1 Hampson v, Pine s Patent 


Candle Co,, [1876] 45 J, J. Ch., 
437 ( Jeasel, Al. R., thought such 
liberal dealing would ease the 
friction between masters and ser¬ 
vants and in the end benefit the 
company.) 

4 Taunton v. Royal Ins , Co, } [1864] 
2 11 . & M., 135 (per Wood, V. C., 
“This is not a case of applying 
funds to purposes wholly foreign 
to the object of the company, but 
it .is an expenditure designed to 
secure to the company the largest 
amount of profits in its own proper 
business”) 

h Act VI of 1832 , s. 6 (cor¬ 
responding to same section of the 
Knglish Joint Stock Companies 
Act, 1.862), 
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regarded as the charter of incorporation of the 
company, 1 and it can no more be altered by the 
articles of association than by a special reso¬ 
lution.’ 

Where any conditions for the protection of 
the public have been expressly imposed upon a 
public company by statute, the court will see 
that they are carried out. If, e. g. % an Act pro¬ 
vides that a railway train shall not travel over 
a bridge at a speed exceeding the rale of four 
miles per hour, the railway company will be en¬ 
joined breaking this rule, even if no damage to 
the public by reason of such breach be proved. 3 
Where the infringement of a legal right by a 
company acting under statutory powers injures 
the plaintiff’s rights beyond reparation by da¬ 
mages, the reason for issuing a prohibitory order 
is even stronger. 4 

But a writ of mandamus will net be allowed 
to issue unless the applicant shows clearly that 
he has the specific legal right to enforce which 
he asks for the interference of the court, that he 
has claimed to exercise that right and none 
other, and that his claim has been refused. 
Where therefore the plaintiff had claimed an ab¬ 
solute right to inspect and take extracts from a 
Bank’s register of share-holders—to which he 
was not entitled—and was refused, but it ap¬ 
peared that the plaintiff had no special interest 
in any of the matters he complained of or any 
interest other than or different from that of every 
other share-holder, and he had no definite right or 
object of his own to aid or serve in asking for 
inspection of the register, nor any right or object 


Statutory con¬ 
dition for 
protection of 
public. 


Conditions 
for issue of 
writ of-man- 
damus. 


* Ashburv Ky. Carriage Co . v, 3 Atly . Cenl v, London N. W. 

Riche, [1874] 7 H. L , 607. Ry. Co . [1900] I Q- B., 78 __ 

* Guiness v. Land Corporation ' Jordeson v. Sutton Gas Co,, 

of Ireland, [1883] 22 Ch. D„ 357. [X899J a Ch., 217 , 

86 
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which the register would illustrate, but his object 
was to obtain the inspection in order to commu¬ 
nicate with the share-holders with the view of 
securing their help in bringing about an improve¬ 
ment in the administration of the Bank’s aftairs, 
the Privy Council held that a suit for declaration 
of a right to inspect and take extracts from the 
Bank’s register by a share-holder should be dis¬ 
missed. 1 

Where an order of the nature of a writ of 
mandamus is not asked for by application but 
is sought by a regular suit in the ordinary courts, 
section 45, Specific Relief Act, has manifestly 
no application. It has accordingly been held 
that civil courts, other than the three specified 
High Courts have jurisdiction, in a case other¬ 
wise proper, to issue injunctions against mofussil 
municipalities in India. 3 There seems to be 
no reason why the power to make orders in the 
nature of a mandamus should not be con¬ 
ferred upon the High Court at Allahabad and 
the Chief Courts of the Punjab and Burmah. It 
is true that these courts never had an ordinary 
original civil jurisdiction. But there seems to be 
no reason even in the case of the Presidency High 
Courts to limit the power within this jurisdiction. 
It would be useful to empower these courts too to 
control rnoffusil municipalities. 3 


Appointment of Receivers. 


Another form in which specific relief is given 
in India is by appointing a receiver." A receiver 


* Bank of Bombay v. Stileman x 

[1(3081 12 C.W. N„ 825, P. C; 

Best. v. Merchant Taylors Co [JojIJ 
aB.&Ad., 11 5 - As to the right of in¬ 
spection, see 2 Taylor, Ev., s, 1495. 

* Strachey v. Municipal Board of 


Caw upon, ['1899] 21 AIK, 348 ; Art- 
meshwar Pin had v. Bhahua Muni¬ 
cipality, [1900] 27 Cal,, 849. 

3 1 Stokes, A.-I. Codes, 930, 
937 - 

* S. R. A., s. 5 (<?)- 
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lias been described as an indifferent person be¬ 
tween the parties to a cause appointed by the 
court to receive and preserve the property or 
fund in litigation peidente life, when it does 
not seem reasonable to the court that either 
party should hold it, 1 or where a party is in¬ 
competent to do so by reason, eg., of infancy or 
lunacy. 2 

Tlie object of appointing such an indifferent Object of 
or impartial person is to keep the object-matter a fF olnln ' e "'- 
of the litigation in the grasp of the court, so as 
to prevent waste or damage while the suit is 
being tried out and protect the rights of the 
party who may subsequently be found entitled. 3 
The appointment of a receiver, therefore, is a 
branch of protective or preventive justice ad¬ 
ministered by courts of equity upon the principle 
quia timet , and is analogous to the relief granted 
by way of interlocutory injunctions. 4 The court 
assists the party who seeks its aid, because lie 
fears (quia timet) some future probable injury to 
bis rights or interests, and not because an injury 
has already occurred which requires to be com¬ 
pensated or otherwise relieved. 5 

The Code of Civil Procedure, which contains pending suit. 


1 High, Receivers > s. I, 

2 Kerr, Rec., $. A party may 
sometimes be appointed a receiver 
as, e*g my in partnership cases, see 
infra ; Woodroffe, Rec., 45— 5 . 

3 “The object in all such cases 
is to secure the preservation of the 

property to its appropriate uses 
and ends ; and wherever there is 
clanger of its being converted to 
other purposes, or diminished or 
lost by gross negligence, the inter¬ 
ference of the court becomes indis¬ 

pensable ; as where property in the 
hands of a trustee for certain speci¬ 
fied uses or trusts (express or im¬ 
plied) is in danger of being diverted 
or squandered to the injury of any 


claimant having a present or future 
fixed title thereto, the administra¬ 
tion will be duly secured in the 
manner deemed best fitted to the 
end, as by the appointment of a 
receiver or otherwise.” 2 Story, 
Rq.. s. 82 7. 

* In England protective relief is 
also granted by a direction to pay 
over money or give security, or by 
payment of a fund into court. Cf. 
C.P.C., s. 499. 

a Woodroffe, Rec., r3 ; 2 Story, 
Eq., s. 826 \ Sutoor v. Satoor^ 
[1864] 2 Mad. H.C.R., 8, 10 (plain¬ 
tiff must show (i) a title in posses¬ 
sion or expectancy in himself and 
(ii) danger to the property.) 
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the law upon the subject, 1 provides for the 
appointment of a receiver in respect of property, 
whether moveable or immoveable, which is the 
subject of a suit or under attachment, 2 or belongs 
to insolvent judgment-debtors. 3 In the last two 
cases' 1 the appointment is “rather a matter of 
ministerial procedure than by specific relief,” 5 
and I will confine my observations to the appoint¬ 
ment of a receiver where a suit is depending. 
In fact, unless there is a pending cause, it has 
been said, there can be no specific relief granted 
in this form. 6 

jurisdiction The appointment of a receiver pending a suit 

is a matter resting in the discretion of the court. 7 
A court may appoint a receiver only when it has 
seizin of the property sought to be protected or 
preserved. This it will have when a suit in res¬ 
pect of it has been instituted in the court, and 
this suit discloses a cause of action 8 and is within 
the pecuniary 9 or territorial 50 jurisdiction of the 
court. 11 The courts in India have but limited 
powers of making a decree in personam.' 1 If the 


* S.R.A., s. 44, para 2. Under 
s, 146, Criminal Proa Code (V of 
1898), a Magistrate who attaches 
the subject of dispute, may, if he 
thinks fit, appoint a receiver there¬ 
of, who, subject to this control, 
will have all the powers of a receiv¬ 
er appointed under the Civil Pro¬ 
cedure Code. 

a C.P.C,, s* 503. Cf. Act V of 
1908, Sch. i, Or. 40. 

* C.P.C., Ch, xx. See Provincial 
Insolvency Act, ss. 18-22. 

* Property may be attached for 

the first time in execution of a 
decree, C. P C., sch. iv. form 168 ; 
Act V of 1908, sell i. Or. 2r, r. 42- 
54, A receiver in a case of insol¬ 
vency is the agent of the creditors, 
Ba da l Singh v. Binch , [1888] 15 

Cal., 762, 764 ; E< parti Warren , 
[1875] 10 Ch., 222. Insolvent’s 
property vests in the receiver, 


except such as are not liable to 
attachment, Kan hai v. Kalka y 
[ 1905] 27 Alb, 670 ; Prov, Ins. Act. 
ss, 18, 16 (2), 

* Collett, $26, 

Ev parte Whitfield , [ 1 7 4 2 ] 

2 AtU., 315- 

7 ^ ^ ^ ^ 

H Woodroffe, Bee.. 18. 

9 Buiiya Nath v. Mtikhan Lal } 
[1890] 17 Cab, 68c.. 

10 Poresh Nath v. Qmerlo Naulh. 
1890] 17 Cab, 614. Delhi & 
on don Bank v. Wo r die, [i87frj 

I Cab, 249, 257 ; Kellie \\ Eraser, 
[1877] 2 Cal, 4S 3 i 457 - 
!l High, Rec. } s. 39A, 

C.P.C., ss. 16, 16A j Act V of 
1908, ss. 16, 18. The ordinary 
original civil jurisdiction of the 
Presidency High Courts is govern¬ 
ed by their respective Letters 
Patent, 
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suit is one “for land” or directly relates to immove¬ 
able property, and the defendant’s personal 
obedience will not secure for the plaintiff the 
relief he wants, only the forum rei sitce will 
have jurisdiction. The test in all such cases 
is rather the nature of the claim made in respect 
of the property in suit than the actual situation 
of such property. 1 * There can be no specific 
relief for the mere purpose of enforcing a penal 
law, 3 but a criminal offence may also be a civil 
wrong, and when it affects rights in property, 
the appointment of a receiver of this property 
may be a proper relief. 3 

Whenever it appears to the court to be neces¬ 
sary for the realisation, preservation or better 
custody or management of any property, move- 
able or immoveable, the subject of a suit, or 
under attachment, the court may by order ap¬ 
point a receiver of such property. 4 The court 
is.not bound to grant such relief merely because 
it is lawful to do so, or because the appointment 
of a receiver can do no harm. 5 The court has a 
judicial discretion to exercise and must consider 
the nature of the plaintiff’s claim and the situa¬ 
tion of the property and of the parties. At the 
stage when a receiver is generally applied for, 
the court is not called upon to go minutely into 
the merits of the case and should abstain from 
prejudging it in any way. 6 But the court should 


1 Woodroffc, Rec. t 22 ; as to 

High Court practice see Jugga* 
dumba v. Puddomoney , [1875] 15 

B.L.R., 318, 324-5 330 ; Jair am 
v, Atmaram , [1880] 4 Bonn., 482, 
4 ^ 4 _ 5 * 

4 S.R.A., s. 7. 

* Honumayya v. Venkatauihhayya, 
[1894] 18 Mad., 23 (criminal mis¬ 
appropriation of property). 

1 C.P.C., s 503 ; Act V. of 
1908, Sch. i, Or. 40, r. 1. Per 


M. Ayyar and Best. JJ. : "Whe* 
ther property is wasted or misappio- 
priated makes no difference for the 
purposes of this section. The 
future institution of a criminal pro¬ 
secution will not enable a party to 
recover property that may have 
been misAppropriated,’’ Manama)ya 
v. Venk atasuhbayya , su pra, 

' Prosonomoyi v. Beni Madhub } 
[18831 5 All., 55 < 5 . 

Ibid ; Sidlmwari v, Adheres- 


Discrelio 


WiNisr^ 
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not interfere unless satisfied, upon such materials 
as are before it at the time, that the plaintiff lias 
made out a prima facie title to the property 
over which the receiver is sought to be appointed. 

Temporary As [ | lave observed, the appointment of a receiv- 

injunctiun , ,. , , 1 1 . , 

and receiver, er pendente lite and the issue ot a temporary 

injunction are kindred remedies. Both are 
exceptional equitable remedies, essentially pre¬ 
ventive in their nature, and having for their 
common object the preservation of the res or 
object-matter of the litigation unimpaired for 
disposal in accordance with the future decree or 
order of the court..' But injunction is strictly a 
conservative remedy, which merely restrains 
action and preserves matters in statu quo , with¬ 
out affecting the possession of the properly or 
fund in controversy ; whereas the appointment 
of a receiver is usually a more active remedy, 
since it changes the possesssion as well as the 
subsequent control and management of the pro¬ 
perty, 2 A receiver will not therefore be neces¬ 
sarily appointed where an interim injunction 
may be granted, but a stronger case for extra¬ 
ordinary relief must be made out. 3 In either case 
it must be shown that the property should be 
preserved from waste or alienation, but for injunc¬ 
tive remedy it would be sufficient if it be shown 
that the plaintiff in the suit has a fair question to 
raise as to the existence of the right alleged, 
while for the appointment of a receiver, a good 
prima facie title has to be made out. 4 If, there- 


wariy [i 8 - 83 j 15 Cal., 823 ; Sia Ram 
Das v. Mohabir J)as t [1S99) 27 Cal, 
282; Ram San Jar v. Knmal Jha , 
L 1905 ] 3 3 Cal., 741 ; Skinner s Co . 
v. Irish Society, [ IS36] I Si C, 
162, 164 ; Fripp v. Chard Ry. Co , 
[1853] 11 Hare, 241, 264, 

1 High, Rec.y 16, 17. 
z Woodroffe, Rec., if, 


n In fact, an order for an injur.c- 
tion is always more or less included 
in an order for a receiver, it is not 
nece. e stry, if a receiver be appointed 
to go on and grant an injunction in 
terms, Kerr, Rec Q-io ; but the con¬ 
verse does not hold. 

i Ckctndidab Jha v. Padmanand 
Singh . [ 1 895 1 2 * Cal., 459, 46.3, 
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fore, the plaintiff presents a prima facie case, 
showing an apparent right or title to the thing in 
eontioversy, and that there is an imminent 
danger of loss unless there be intervention on the 
part of the court, this relief may be granted with¬ 
out going further into the merits upon the preli¬ 
minary application.’ The principles upon which 
English courts act" were thus stated by Lord 
Cranworth : “The receiver, if appointed in this Lord Cran 
case, must be appointed on the principle On worth's 
which the Court of Chancery acts, of preserving views ' 
property pending the litigation, which is to decide 
the right of the litigant parties. In such cases 
the court must of necessity exercise a discretion 
as to whether it will or -will not interfere by this 
kind of interim protection of the property. 

Where, indeed, the property is as it were in medio, 
in the enjoyment of no one, the court can hardly 
do wrong in taking possession. It is the common 
interest of all parties that the court should pre¬ 
vent a scramble. Such is the case when a receiv¬ 
er of a property of a deceased person is appoint¬ 
ed pending a litigation in the ecclesiastical court 
as to the right of probate or administration. No 
one is in the actual lawful enjoyment of property 
so circumstanced, and no wrong can be done 
to any one by taking it, and preserving it for the 
benefit of the successful litigant. But where the 
object of the plaintiff is to assert a right to pro¬ 
perty of which the defendant is in the enjoyment 
the case is necessarily involved in further ques- 
tions. The court by taking possession at the 
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instance of the plaintiff may be doing a wrong to 
the defendant ; in some cases an irreparable 
wrong. If the plaintiff should eventually fail in 
establishing his right against the defendant, the 
court may by its interim interference have caused 
mischief to the defendant for which the subse¬ 
quent restoration of the property may afford no 
adequate compensation, In all cases, therefore, 
where the court interferes by appointing a receiver 
of property in the possession of the defendant be¬ 
fore the title of the defendant is established by 
decree, it exercises a discretion to be governed by 
all the’circumstances of the case.”' Among such 
circumstances is the conduct of the applicant., 
which, if blameable 1 2 or dilatory, 3 will induce the 
court to hold its hand. All questions of discretion 
may in a sense be questions of degree, 4 and it is 
open to an appellate court to correct an arbitrary 
exercise of discretion by a lower court. 5 But the 
opinion of the court of first instance is, in these 
matters, of great weight. It has all the facts and 
the parties before it, and is probably the best 
tribunal to decide whether it is necessary or ex¬ 
pedient, having regard to the circumstances of 
the case, that a receiver should be appointed. 6 

The court must exercise a sound discretion 7 
on a view of the whole circumstances of the 
case, not merely the circumstances which might 
make the appointment expedient for the protec¬ 
tion of the property, but all the circumstances 


1 Owenv. Him in, [1853] 4 II. 
L C. 997. 1032-3- r . „ , 

0 Ratter v. West. [18591 *'• 

i , Ch., l6q 

3 Gray v. Chaplin , [1826] Russ, 

126, 147 . 

1 Ghanasham v. Moroba , [1894] 
18 Bom., 1 Q 3 - 

S« R, A., s. 22 ; ShatU v. A«up 

Singh, [1889] 12 All, 43S (burden 


upon appellant to show improper 
exercise). 

ti Per Garth, C. J # . Oriental Rank 
Corp , v. Govinloll Seal, [1884] 10 
Cal., 713, 737- Ram Sunday v. 
Kamal Jha, [1905] 32 Cal., 741. 

7 Skip v Harwood, [1747] 3 Atk., 
564 ; Grtvillev . Fleming, 2 J. & 1 « 
339 J R* Pry thereby [1889] 42 Ch. 
D., $90. 
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connected with the rig hi which is asserted and 
has to be established. 1 Where there is accept¬ 
able evidence, 2 which is very clear in favour of 
the plaintiff, the risk of eventual injury to the 
defendant is slight, and the court does not hesi¬ 
tate to interfere. And the appointment of a 
receiver has been said to be almost a matter of 
course 3 in such a case, where the court is 
convinced of danger to the property if left in the 
possession of the party defendant, 4 or of the risk 
of an alteration for the worse in the situation of the 
applicant, if the appointment be delayed. 5 Before 
the court will consider whether it shall appoint 
a receiver or not, said Pearson, J., “ it must be 
clearly shown that actual damage has occurred, 
or that there is imminent danger thereof, and 
that the apprehended damage, if it comes, will be 
very substantial, almost, if not quite, irreparable.” 6 

A, court may interfere to prevent a multipli¬ 
city of action, eg., where there may be difficulty 
in executing a decree for maintenance out of 
property charged with payment of the allow¬ 
ance, and fresh suits may be necessary upon 
default in payment of the instalments, a re¬ 
ceiver will be appointed under the decree 
itself with directions, in case of default in 
payment of the maintenance, to take possession of 
the estate and sell the same, and out of the sale- 
proceeds to pay the allowance decreed. 7 

Under the present English practice the test is 


* •Sid/intOiiri v, Ab/ioyesivnn, 
[£SB8] rs Cal., 818, 823. 

* Prosonomoyi v, Beni Mad hub . 
[1883] 5 AIL, 556. 

' Middleton v. Dodsnelh [1806] 
13 Ves., 266 ; Oldfield v, CobbetL 
[1835] 4 J-J., Ch„ 272* * 

4 Whitwo'\h v. li'tyidon, [1850] 
2 & G , 53; 55 ; fivrns v. Coven- 


try, [1854] 5 De G. M. & G., 911, 
918, 

5 Aberdeen v, Chitty, 11838] 3 Y. 
& G-, 379 ’ 382 ; Thomas v, Davies , 
[1847] 11 Beav , 29. 

u Metcher v. Bealey, [1885! 26 Ch. 
D., 688, 698. 

7 Hemanginee v. Kmnode JJass, 
[1898] 26 Cal., 441, 
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justice or convenience/ under the Indian law 
necessity for the realization, preservation, better 
custody or management of the property/ 
ill ustraiions . In order to see how the above principles have 

been applied in practice, we may examine some 
of the cases where a receiver has been either 
appointed or denied. Any kind of property may 
be made over to a receiver, houses, lands, or 
rents and profits thereof, securities in the public 
funds, mortgage decrees, 3 stock in trade, shares 
in companies, or outstanding assets of a partner¬ 
ship, and the applicant may either claim a 
present right of enjoyment to this property, or 
a future, and, il may be, only a contingent, right. 

Propeny in Where the property in dispute is in medio , the 

medio. court will, as we have seen, seldom hesitate to 

prevent a scramble and take it in custodia legis* 
The Bombay Court, accordingly, appointed a 
receiver in a testamentary suit. 5 But after probate 
has been granted, if it is impeached, say, upon 
th? ground of fraud, and a revocation is sought, 
the court will be slow to move. 6 “The general 
principle," said Turner, L, }., “is that where there 
is a legal title to receive, the court ought not to 
interfere, unless where the legal title is abused or 
there is proof that it is in danger of being so.’’ 7 

Life tenancy, This principle is often illustrated in cases 
where the plaintiff possesses an admitted interest 
but the defendant has a particular estate vested 
in him. Take the ordinary case of a Hindu 

1 Judicature Act, 1873, s. 25, 3 Pratap Singh v. Delhi & Ion - 

subs. 8. don Bank , [1908] 5 A.L.J.R .583. 

a C P. C., s. 503 Cf. per Woods, 4 Parker v. SiJdons, [1873] 16 
J. : ‘‘The application to appoint a Eq., 34 (case of vacant possession), 
receiver must be supported by*, evi- 8 Yeslmant v. Shankar , [1892] 
dence showing that the appoint- 17 Bom., 390. But see Kesar Devi 

ment is necessary/’ Haines v. Car - v. Partab , [1908] P. R () no. 39. 

fen ter, 1 Woods, 262. But see now 0 Newton v. Ricketts t [184.7] lo 

Act V of 1908, Sch. Or. 40, r. i, Beav., 325 ; Kerr, Rec,, 25, 

which assimilates th$ Indian Jaw to 7 Devy v. Thornton , [1851] 9 

the English- Hare, 222, 229. 
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widow in possession of her deceased husband's 
estate. If she grossly mismanages the property 
and commits spoliation and destructive waste, 
the female heir cannot, at the instance of the 
reversioner, be removed from possession with an 
allowance for maintenance, but a receiver may 
be appointed of the estate. 1 This will, however, be 
done only in an exceptional case, and not merely 
because the plaintiff makes violent and wholesale 
charges of waste or malversation unsubstantiated 
by satisfactory evidence.* As between co-owners, 
joint tenants or tenants-in-common, the court is J oint i ,r °- 
also slow to interfere, unless destructive waste or ptlty ' 
gross exclusion 3 is shown. Where, eg., one of two 
brothers took possession of the whole estate upon 
the allegation that the other was illegitimate, but 
there had been, one decision in favour of the 
latter's legitimacy, a receiver was, at his instance, 
appointed of the rents and profits of a moiety 
of the estate, and the tenants thereof were direct¬ 
ed to pay a moiety of their rents to such receiver.'* 

An exception to the general rule has been recog¬ 
nised in the case of mines, as property of this Mines> 
character derives its chief value from continued 
working, and a stoppage is likely to lead to con¬ 
siderable loss ; besides it cannot be conveniently 
carried on by a large number of persons, each 
employing independently a manager and work¬ 
men. 5 Joint owners may barter away their right 
to joint management and yet retain a right to 
see that their interest in the joint property is 
protected, 6 and receivers have frequently been 


1 Makarani v. Hand a Misser, 
[1868] 1 B. L. R., A C. J m 27. 

2 Cf„ Prosonornoyi v. Beni Ma * 
dhitb , [1883] 5 All., 556. 

9 Milbank v. Rivett , [1817^2 Mcr , 
405 ; Tyson v. Fairclough y [1824] 
2 S. & S., 14.3, 144; Bear/e v. Smal¬ 


ts, [1855] 3 W. R. (Eng.), 437. 

1 Hargrave v. Hargrave, [1846] 
9 Beav., 549. 

8 Kerr, Rev., 94 ; Woodroffe, Rec.t, 
Ir 3* 

“ Tirumalai v. Bungant , [1898 j 
21 Mad., 310 
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appointed, in this country, in suits for partition 
ot such property. 1 In a suit for partition the 
receiver may be placed in charge of the entire 
joint estate, for that is the property in suit, the 
plaintiff being interested in every portion of this 
property before it is partitioned. 2 And in such a 
suit a defendant may also move for a receiver 
for the protection of the property. 3 

A court is loth to appoint a receiver of a 
partnership concern where dissolution is not 
proved^or sought. 4 “Jt may be a question,” said 
Lord Eldon, “whether the court will not restrain 
a partner, if he has acted improperly, from doing 
certain acts in future, but if what he has done 
does not give the other party a right to have 
a dissolution of the partnership, what right has 
the court to appoint a receiver and make itself 
the manager of every trade in the kingdom ?’’ 5 
In another case it was said, “ A receiver 
operates as an injunction ; and the principle on 
which this court acts with regard to the appoint¬ 
ment of a receiver in these cases is this : it will 
not appoint one upon motion unless it sees that 
there is an actual present dissolution arising from 
the acts of the parties, or that at the hearing it 
would, upon the merits, dissolve the partnership. 


1 Woodroffe, Rec., 119, 

* Pores/i Nath v. Omerto Na/h } 
[1890] 17 Cal,, 614. 

3 Porter v. Lopes , [1878] 7 Ch, 
D., 358. 

1 Roberts V. Eberhardt, [1853] 
Kay, 148 ; Smith v. fjfeyes, [1841] 

4 Bcav.. 503. Per Langdale, 

JYI.R. ; ‘’Where an application is 
made for a receiver in partnership 
cases the court is always placed in 
a position of very great difficulty ; 
on Lhe one hand, if it grants the 
motion the effect of it is to put an 
end to the partnership which one 
of the parties claims a right to have 
continued ; and, on the other hand, 


if It refuses the motion, it leaves 
the defendant at liberty to go on 
with tile partnership business at 
the risk, and probably at the great 
loss and prejudice, of the dissenting 
party. Between these difficulties 
it fa not very easy to select the 
course which is best to be taken, 
but the court is under the necessity 
of adopting some inode of pio- 
ceeding to protect, according to 
the best view it can take of the 
matter, the interests of both parties/’ 
Madgwich v* Wimble , [1843] 6 

Beav., 495, 500. 

a Goodman v, Whitcomb , [1820] 
1 J. &W. } 589. 
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If the partnership is a continuing one and may 
continue, it will direct an account." 1 There must 
be some breach of the duty of a partner or of the 
contract of partnership, 2 some unrighteous con¬ 
duct 3 to justify interference, and the circumstance 
of one partner having taken upon himself the 
power to exclude another partner, from as full a 
share in the management of the partnership as 
he who assumes that power himself enjoys, has 
been declared by Lord Eldon to be “the most 
prominent point on which the court acts in ap¬ 
pointing a receiver of a partnership concern.’’ 4 
The court will not undertake the management of 
a going concern, but it may appoint an interim 
receiver for a limited purpose which does not 
displace the management, and so may leave it 
eventually to continue. 5 Where, however, the 
fact of the partnership is not prima facie estab¬ 
lished, the plaintiff cannot have this equitable 
relief ; where it is, a plea to the contrary in the 
rvritten statement may furnish ground for inter¬ 
ference/ 

In mortgage suits applications are frequently 
made for the appointment of a receiver. If the 
mortgagee is in possession of the mortgaged 
property and the mortgagor is the plaintiff, in a 
suit for redemption the defendant’s possession 
will seldom be interfered with, unless strong 
evidence is adduced to prove imminent danger 
of the property being lost. 7 Nor will a court be 


1 Baxter v. West, [i860] 1 Dr. 
& Sm., 173. 

* Harding v. Glover, [1810] 18 
Ves. r 281. A surviving partner is 
entitled to manage for the purpose of 
winding up and will not he displaced 
unless there is evidence of breach or 
neglect of duty, Phillips v. Atkin- 
son , [1787] 2 Bro. C.C., 272, 

3 Texeim v. Pa Costa, 2 Daniel!, 


CA.P, t is6$y. 

1 Const v, Harris , [1824] I Turn. 
& Russ., 496, 

5 Ibid ; Hall v. Hall , [1850] 3 
M. & G., 79, 91 ; Med win v. Ditch - 
man, [1883] 47 L.T., 250. 

B Peacock v Peacock, [1809] 16 
Ves., 49 ; Hah v. Hale, [1841] 4 
Beav., 369. 

1 Trihhoban v, Janmna , [1889] 
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disposed to interfere in favour of a mortgagor- 
judgment-debtor when a decree for sale has been 
obtained against him by the mortgagee. 1 But a 
receiver may be granted in aid of suits for fore¬ 
closure or sale brought by mortgagees, the latter 
thus getting the benefits of possession without 
. being reduced to the position of a mortgagee in 
possession, which may be both unpleasant and 
disadvantageous. 2 In jfaiktssondas v. Ze n a Bat , 3 
in a suit by the mortgagee for foreclosure or sale 
in default of payment of the mortgage-money, 
the original court had decreed the claim but 
refused to appoint a receiver of the rents and 
profit^ of the mortgaged property. Upon 
appeal by the mortgagee, Sargent, C.J., said, 
“In the present case we think it is ‘just and con¬ 
venient’ that a receiver- should be appointed. 
There are exceptional circumstances here. The 
mortgage-debt is for a very large amount. The 
value of the property is said to be insufficient 
to cover the debt, and there is a large sum 
owing for arrears of interest. It is, therefore, a 
case in which a receiver is desirable, and we 
think he ought to have been appointed by the 
decree made by the court below '.” 4 
Prior and &ub- Where the dispute is between two or more 
gagees! m ° rt ~ incumbrancers, if the first mortgagee lias not 
taken possession, puisne mortgagees may have 
a receiver appointed ; s but if he has, he is entitled 
to retain that possession till he is fully paid, 6 


Bom, P. J , 184 ; Ghose, Mortgage, 
910. 

1 Latafal Hosstin v. A Hunt 
Chowdhry , [1896^ 2 3 Gil., 517. 

% Oas&ell v. Gosling , [1896] I 
Q.B., 669, 691 ; Appasamiv . Jotka, 
| 1899] 22 Mad., 448 ; Ghana shy am 
v. Gobinda Mont, [,1902] ?C.W.N M 
452. Cf. Re Prylherch , [1889] 42 
Ch. D„ 590, 

“ l lS 9 °] f 4 Bom., 431. 


1 Upon appeal in this case the 
High Court had appointed an in¬ 
terim receiver and he was continued 
by the decree, 

a Daimer v, .Dashwcod, [1793] 
2 Cox, 378, 383. 

u Per Eldon, L. C, ; “If a man 
has a legal mortgage, he cannot 
have a receiver appointed ; he has 
nothing to do but to take possession, 
ifhchasonlyan equitable mortgage, 
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and will not be disturbed unless a specific charge 
of gross mismanagement of the estate can be 
clearly established against him.' A charge which 
falls short of a mortgage may be treated in the 
same way as a mortgage for the purposes of an 
application under section 5 ° 3 > Civil Procedure 
Code. 2 But where an unpaid vendor’s lien was 
sought to be enforced against a railway com¬ 
pany, which had taken land under compulsory 
powers but not paid for the whole of it, a tempoiary 
injunction against the use of the railway was 
refused as a monstrous and vexatious interference 
with the use of the railway and public conveni¬ 
ence, and a receiver for the particular portion of 
the line left unpaid for was not appointed as a 
practically unproductive form of relief. 3 

Creditors, even before judgment, may have Other 
such a special or equitable charge or lien upon 
the property of the debtor as to entitle them to 
a receiver. 4 American courts have not favoured 
the claims of mere general creditors, whose rights 
rest only in contract and are not yet reduced, to 
judgment and who have not acquired any lien 
upon the debtor’s property. 5 Indian and English 
courts will not refuse jurisdiction in such a 
case, though they will certainly refuse, unless 
a clear case for interference be established, to 


that is, if there is a prior mortgagee, 
then if the prior mortgagee is not 
in possession, the other may have 
a receiver without prejudice to his 
taking possession ; but if he is in 
possession you cannot come here 
for a receiver ; you must redeem 
him and then in taking the ac¬ 
count a, he will not be allowed any 
sums that he may have paicj over 
to the mortgagor after notice of 
the subsequent encumbrance/' Ber- 
ney v. Sewell , [1820] 1 ]. & W., 
647. For the purposes of the 


present discussion no distinction 
between mortgages as legal and 
equitable need be made, 

1 Kerr, Rec., 36 ; Rome v. Wood, 
[1822] 2 J.& VV, 553.557- 

9 Holmes v. Bell, [1840] 2 Beav., 
298 ; TanHeld v, Irvine, [1826] 2 
Russ., 149* 

3 Latimer v. A Cp 9 [1878] 
9 Ch. I)., 385. 

1 High, Bee., s. 408 ; Cummins 
v, Perkins, [1899] 1 Ch t| l6, 19. 

3 High, Bee., s. 406, 
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deprive a person of property in respect of which the 
claimant has no specific claim, in order that if he 
establish his claim as a creditor there may be assets 
wherewith to satisfy it, 1 * There is no question as to 
the jurisdiction where the debt has merged into a 
decree, but, as we have seen, the appointment of 
a receiver in aid of execution at the instance of a 
. judgment-creditor, is not, strictly speaking, a form 
of specific relief.’ 

Trust pro- Where there is a trust, either express or im- 

:rty ’ plied, and the defendant holds a fiduciary posi¬ 

tion, if waste, misconduct or mismanagement on 
his part jeopardises the trust estate, the court 
may appoint a receiver. 3 A receiver will be 
granted where it is shown that there is any 
danger of loss, improper disposition of assets, 
improper management, breach of trust, omission 
to perform, bias in favour of one of the contend¬ 
ing parties, denial of the trust, refusal to pay 
and removal from the jurisdiction, fraud, refusal 
to act, unfitness, or witholding of trust funds; 4 
so where trustees cannot act together through 
disagreement, or some of them act separately 
and against a dissenting trustee. 5 But the court 
will not lightly displace a trustee or executor, 
who is willing to act, even if he be poor. 6 It is 
for the settlor or testator, and not the court, to 
say in whom the trust for the administration of 
the property shall be reposed, and the court will 
refuse to interfere unless it is satisfied that the 
trust property is in danger and the party in pos- 


1 Woodroffc, Rec 152, 

As to the English doctrine of 
‘equitable execution’ see Re S/iep* 
pard , [1890] 43 Ch. D , 131- In 
India there being no separate courts 
of law and equity, the doctrine is 
out of place. WoodrolTe, Rec., 
154. 

3 Vann v. Barnett , [1787] 2 Bro, 


C. Ci, 158 (appointment made be¬ 
fore defendant put in answer ) ; 
A llhright v. A Ubright, g 1 N. C., 220. 

4 Everett v. Prythergch , [1841] 12 
Sim., 363, 365, 367. Wootlroffe, Rec., 

135-6. 

5 Swale v. Swale, [1856] 22 Beav., 
5S4. 

0 4non t) [iBoGJ \2 Ves., 4 , 
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session is irresponsible. 1 In the case of the 
executor of the will of a Mahometan testator; 2 
or of an administrator appointed in the event 
of an intestacy by the court, 3 the same reasons 
do not apply. The guardian of an infant is 
in the position of a trustee and may be removed 
for sufficient cause, 4 and if the infant’s property 
is in the adverse possession of a person hostile 
to his interests, equity will afford the protection 
of a receiver, but not appoint one who sustains 
a relation of trust towards the minor. 5 

A large class of cases relating to property Title in dis- 
arises where its ownership is in dispute. In such P ule - 
cases the bona fide possessor is not to be de¬ 
prived of any of the just rights attached to his 
title unless there be some equitable ground for 
interference, 6 and the court, if asked to appoint 
a receiver, should proceed with the greatest 
care and caution. 7 As was said in a famous 
case, that the tenant is to be indemnified and 
saved harmless is manifest equity, but that does 
not substantiate the equity of a person, who is out 
of possession, to come to court and oust in effect, 
by means of a receiver, another claimant who has 
been more fortunate in obtaining possession, and 
with it the legal right which possession gives. 8 
If a right is, therefore, asserted to property in 
the possession of the defendant, claiming to hold 
under a legal title, a court does not interfere by 
appointing a receiver unless a very strong case 
is made out, for, otherwise, in the event of the 


1 Haines v. Carpenter , r Woods, 8 Sykes v. Hastings, [1805] H 

262. Ves, s 363. 

* Hqfizahai v. Abdul Karim , y Duhnir Puri v. Heinarain , 

[1893] 19 Bom., 83, 85. [1880] 6 C. L R. f 467, 469. 

1 Ben net, Rec , 33 ; Woodroffe, 7 Prosonomoyi v, Beni Mad hub, 

thid, 140. [1883] 5 All., 556 . 

4 Duke of Beaufort v. Berty , 8 Per Wood, V , C., Talbot v. 

[1721] 1 P. IVms., 703; Fowler v. Hope -Scott, [1858] 4 K* & Jo 9 6 > 

Odell, [1881] 16 Ch. 0 ( , 723. I 2 i. 

88 
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plaintiff eventually failing, the defendant may 
sustain irreparable damage by reason of interim 
dispossession. 1 An instance where the relief was 
given is John v. John . 3 That was an action of 
ejectment and the plaintiff claimed a legal title, 
which appeared to be good, subject to a point 
on the construction of a will, which too was prima 
facie strong, whereas the defendant was a man 
of poor means and his title seemed shadowy. 3 

In some cases of specific performance of 
contracts the appointment of a receiver may be 
necessary. A vendor of real estate (plaintiff) 
obtained a receiver by showing that the defendant 
was insolvent and that all his property, including 
the object-matter of the suit, was about to be 
conveyed to trustees for the benefit of his cre¬ 
ditors. 4 And the vendee plaintiff in a converse 
action had a receiver to secure the property 
pendente life by showing that the vendor had 
fraudulently repossessed himself of the property. 5 
Where upon an advance of money the defendant 
had agreed to execute a mortgage of certain 
lands, but failed to do so, and arrears of interest 
had accrued due upon the loan, upon a suit for 
specific performance by the creditor, a receiver 
was appointed of the lands. 6 In a case of res¬ 
cission of a contract of sale on the ground of 
fraud, the property in question being a coal mine, 
which it was essential to keep working, a re- 


1 Sicf/ieswari v. Ahhoytswari, 
[1888] 15 Cal., 818. See 7 older ay 
v. Colt. [1836] 1 Y. & C. Ex, 
621 ; Lancashire v. Lancashire* 
[1845] 9 Beav , 120. 

* [1898] 2 Ch., $73 ; ^see San- 
gappa v. Shivbasawa, [1899] 24 
Bom., 38. Cf. Siitwell v, Williams , 
[1821} 6 Madd., 49 (defendant’s 
answer showed a weak title). 

* As the defendant to an action of 
ejectment may find it necessary to 


disclose to some extent his title, 
the discretion conferred upon a 
court to appoint a receiver may 
somewhat interfere vmh the “sacro¬ 
sanct position” heretofore occupied 
by him, Woodroffe, Rec 147. 

1 Hall v. Jenkinsony [1813] 2 
Ves. & B., 12$. 

Dawson, v. Yates t [1839] J 

Beav,, 301. 

6 Shakel v. Duke of Marlborough, 
[1819] 4 Madd., 463, 
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ceiver and manager was appointed upon the ap¬ 
plication of the plaintiff-purchaser . 1 And in the 
well-known case of Hugnenin v. Basely,* there 
being a strong suspicion of the defendants having 
abused the confidence reposed in them by the 
plaintiff and thus obtained from him a conveyance 
of the legal estate, the court appointed a re¬ 
ceiver. 

The above illustrations by no means exhaust 
the various classes of cases in which this species 
of specific relief has been found appropriate. 

In fact, our Code of Civil Procedure does not 
purport to restrict in any way the nature of the 
suit or property or occasion for an application 
under Order XL, rule 1. But the illustrations will 
serve to show how courts in India and elsewhere 
have exercised the beneficial jurisdiction of pro¬ 
tective relief vested in them. 

I will now consider the position of a receiver Position of 
when appointed, and his rights and duties. A receiver, 
receiver is an officer of the court authorised to 
take possession of the object-matter of dispute ; 
property in his possession is therefore in the 
possession of the court, in gremio legis, for the 
party who can make a title to it . 3 The receiver 
has no sort of personal right to or interest in the 
property, and whatever he does in regard to it, 
he does it simply in the character of an agent 
for the owners of the property or the persons 
interested in it and, with certain exceptions, in 
no sense as a principal . 1 He exercises his func¬ 
tions in the interest of neither the plaintiff, nor 


' Gibbs v, David , [1875] 20 Eq r 
373 - 

* [1806] 13 Ves. r 107, 1 Wh, & 

J\, 24 7 . 

5 Seats as to money, Re Do are, 
Hoare v. Owen, [1892] 3 Ch-94, 


disap pg. Delaney v. Mansfield, 
1 Hog., 23$. But see Orr v. 
Mut hi a , infra. 

4 Wilkinson v. Gatigadhur 
Sakar , [1871I 6 B L.R., 486, 187- 
8 , 493 - 4 - 
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the defendant,’ and the ordinary law of principal 
and agent applies to this extent only that what 
the receiver rightly does, he does in the charac¬ 
ter of agent for the owner (whoever he be) of the 
property, and this is so even in the case of par¬ 
ties who opposed his appointment or objected to 
his receiving particular powers. J The appoint¬ 
ment, though it may operate to change posses¬ 
sion, has no effect itself upon the title to the 
property in any way and determines no right as 
between the parties. 1 * 3 The receiver is the “hand 
of the court” 4 put forward on behalf and for the 
benefit of all the parties to the suit in which he is 
appointed, 5 and the person who has the title to 
the property must be deemed to be in possession 
during the custody of the court. 6 If therefore a 
trespasser has been in possession of immoveable 
property, before a receiver, appointed pending 
a suit, displaces him, the effect of such displace¬ 
ment will be to destroy the adverse possession 
of the trespasser and revive the possession of 
the party who ultimately turns out to be the true 
owner and entitled to possession as such. 7 But 
the mere appointment of a receiver will not gene¬ 
rally suspend the operation of the statute of 
limitation. 8 


1 High, Fee , s. I. 

1 Pores A Nath v. 0 met to \ViM, 
[1890] 17 Cal., 614, 616 (refg. to 
Wilkinson v. Gtingadhur, supra, as 
the “‘leading cnse J ’ on the position 
of a receiver in this country) 

1 Beach, Fee., s. I ; Orr v. 
Muthia, [1893] 17 Mad., $ol, 503. 

* Woodroff'e, Fee , 8*9 ; A<t* 

m in isirator • Gen et ul V. Premlall 
Mu Hick, [1895] 22 Cal., 1015-6 ; 
Hell v. A mer. Protective League, 
28 UR.A., 452 ; 1 Pomeroy, Sq. /?,, 
286 

4 Orrv> MtUhia , supra ; Kay tick 

v. Palmanund. [1885] 11 Cal , 


496, 498 ; Prtm Lull Mul/ick v, 
Sumbhao Nath Roy, [*895] 22 Cal., 
960, 973 ; Jagat Tar ini v. Naha 
Copal, [1907] 34 Cal., 305, 317. 
Where a receiver is appointed of 
the property of insolvents, the ap¬ 
pointment is for the benefit of the 
whole body of creditors, C.P.C., a. 
351 ; Badal Singh \\ Birch, [1888] 
15 Cal., 762, 764 ; Prov. Ins. Act, 

f. 20 

* Tribhuwan Sunday v. Sy in a rain 
Singh, [1898] 20 AH., 341, 344. 

7 Sara/a Sun dart v. Snroda 

Pros ad, [1904] 2 C UJ., 602 . 

" Kerr, Fee., 16f. 
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Now the receiver being the officer of the court 
he will be protected and assisted by it in the due 
discharge of the proper duties of his office, and any 
body who disturbs his possession without the special 
leave of the court shall be deemed to have com¬ 
mitted contempt. * 1 * The court will define his powers 
and prescribe his duties, and since he is a servant 
of the court, and not of the parties, it will be a 
contempt of court on the part of any of the latter 
to enter into an agreement with the receiver res¬ 
tricting and controlling such powers. 3 

The court, as a general rule, appoints a person 
as receiver who is wholly disinterested in the 
subject-matter of the suit, and does not occupy 
a relation of trust to the property in dispute. The 
reason of this rule is that the court is exceed¬ 
ingly jealous of appointing any person to a re¬ 
ceivership wdiose duty it would otherwise be to 
watch the proceedings of the receiver or to call 
him to an account for his management. 3 It is 
only in very special cases, where the benefit of 
the estate so requires or all the parties to the 
cause consent, that an exception will be admitted 
to the above rule. 4 Except in emergent cases 
and where the appointment is for short periods 
only, 5 every receiver shall give such security, as 
the court thinks fit, duly to account for what 
he shall receive in respect of the property. 6 As 
against parties to the suit, the receiver’s status 
as such is complete from the date of the order 


1 Atigtl v, Smith, [1804] 9 Ves., 
335 > Doulat Koer v, Rameswari 
Kuar , [1899] 26 Cal., 635, 629 

1 Manick Lai Seal v. Surral Coo - 
viary, [1895] 22 Cal., 648, 656 Ct. 
Prokash y, Aillam, '1903] 30 Cal , 
606, 

1 WoodrofTe, Rec , 46. 

1 Kerr, Rec., 122, Where such an 

exception is made, the party or 


person interested or trustee appoint¬ 
ed receiver does not generally get 
any remuneration. Re Bignell , 
[1892] 1 Ch., 59. 

3 Taylor v. Eckerslty , [1876] 2 

Ch. IX, 302, [1877] 5 Ch. D., 741, 

" C. l\ C., s. 503 ( P ) ; Act V of 
1908, Sch. i, Or. 40, r. 3. Vor forms 
see ibid, Ap. F, nos. 6—7, 
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for the appointment/ anti they may be imme¬ 
diately restrained from touching the property ; a 
but, as against outsiders, the appointment is not 
perfected till the security required to be given 
has been completed. 1 * 3 The appointment of a 
receiver operates as an injunction against the 
parties, their agents and persons claiming under 
them, restraining them from interfering with the 
possession of the receiver except by permission 
of the court. 4 There can be no transfer, there¬ 
fore, without leave of the court, of an estate or 
anything that appertains to it when the estate is 
vested in a receiver duly appointed, 5 * nor any 
proceeding by way of attachment thereof, at the 
instance of a judgment-creditor. 5 A magistrate 
in a proceeding under section i45, Criminal Pro¬ 
cedure Code, has no jurisdiction to interfere with 
a receiver in respect of his possession of the 
estate, without the sanction of the civil court 
which appointed him, and cannot make him a 
party to the proceeding. 7 But tire possession 
of the receiver is subject to all valid and existing 
lieirs upon the property at the time of Iris ap¬ 
pointment. 8 A lien previously acquired in good 


1 Lloyd v. Mason, [1827] 2 M. & 
C., 487 ; Re Birt , [1883] 22 Ch. D„ 
604 ; Re Clarke, [1898] 1 Ch., 339. 

In case of personality giving of se* 
eerily may be condition precedent, 
Ridont v Fowler, [1904] I Ch , 658, 
662, a fid 2 Ch., 93, 

3 Defries v. Creeds [1865] 34 L.J., 
Ch , 607. 

* Edwards v, Edwards, [_ 18 7 ^ J 2 

Ch. D. t 291, 296. In America it 
has been held that upon filing of 

the security bond, the receivers title 
relates back to the date of the ap¬ 

pointment, High, Rec s 121A. 

* Md.Zohuntddrsn v. Md„ Noorood- 
dee a, [1893] 21 Cal., 8$, 9C (effect 
ofs. 27a, C. P. C,, considered, and 
difference between property under 
attachment and in custody of re¬ 


ceive] indicated). 

5 Ganga Das v. Yakub Ati, [1899] 
27 Cal., 670, 673. 

0 J Yogendro v. Debendro , [ t S9SJ 
26 Cal , 127, 129; A ahu v. All 
Mahomed, [1892] 16 Horn., 577 ; 
Hern Ch under v. Fran Kgisto, 
[1876] 1 Cal., 403. ^ 

1 Dunne v. Chandra Kissore , 
[1902] 30 Cat., 593. 

H i Homeroy, E$. /*., s. 155 ; 
AMerson. Rec., s. 313. Properly in 
receiver's hands can be sold in exe¬ 
cution of a mortgage decree, but 
not a money deceee, fogendro v* 
Dehendro, supra. The court has 
power in exceptional ciicunastanres 
to create even prior liens. Knee land 
v. American Loan Co [1889] 13C 

U. s , A9 
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faith will not therefore be divested, nor the rights 
of the parties to a pending action be interfered 
with by the appointment of a receiver in another 
suit. 1 If at the time of the appointment, a party 
claiming a right in the same subject-matter under 
a title paramount to that under which the ap¬ 
pointment is made, is in possession of the right 
which he claims, his possession and exercise of 
this right cannot be disturbed by the receiver; 2 
but if the claimant is out of possession, he must 
apply to the court before he institutes any legal 
proceedings affecting the possession which the 
receiver has acquired, 3 even though the receiver 
has been appointed without prejudice to the rights 
of persons having prior charges. 4 Where such a 
prior charge-holder or encumbrancer has, however, 
already taken possession, he may enforce such 
rights as he has without being guilty of con¬ 
tempt. 5 

To preclude the possibility of contempt and Suits against 
yet not to prevent the agitation of all just causes 
of action in respect of the property in its custody, 
a court, while generally requiring all those who 
desire to sue the receiver it has appointed to ob¬ 
tain first its leave for the purpose, 6 will not, as 
a rule, refuse liberty in any case to try the right 
claimed against-its receiver, unless it is perfectly 
clear that there is no foundation for the claim. 7 


1 Kerr, Rec,. 161. Wilson v. 117 /- 
son, i Barb. Ch., 592, 

a Evelyn v. Lewis, [1844] 3 

Hare, 47a ; Bryant v. Bull, [1879] 
10 Ch. D., 155. 

■ Evelyn v. Lewis, supra, 47s. 

4 Bryan v. Cormick , [1788] I 

Cox, 422. 

4 Under hay v. Read, [1888] 20 Q. 
B. D., 209. 

6 Miller v. Ram Ranjan Chakra - 
varti, [1884] 10 Cal., JQ14. This 

was questioned in Hart Das Kundti 


v. Nacgregor, [1891] 18 Cal., 477, 
481, and, in the absence of any pro¬ 
vision in the Code of Civil Proce¬ 
dure, it rnay be doubted if mufassil 
courts wilt be justified in taking 
such drastic measures against a 
plaintiff who has sued without 
leave as were adopted by Bod illy, 
J , in Pramatha Nath v, Khetra 
Nath , [1904] 32 Cal., 270. Badger v. 
Ashutosh , [1902] 6 C, W. N., 829. 

7 Rand field v. Rand field [1861 7 
3 Dc G, F. & J.. 766, 
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If an action is instituted without such leave, the 
proceedings therein may be restrained by injunction, 
or stayed, or set aside on motion. 1 A receiver 
cannot be made a party to any suit or proceed¬ 
ing, it has been said, without the leave of the 
court appointing him. 2 But the absence of leave 
to sue does not appear to be a jurisdictional fact, 3 
and if a special case be made out, the court will 
allow a party to continue an action, which has 
been commenced without leave, 4 “The question 
always is,” says Brewer, J., “not one of jurisdiction, 
but of contempt; that the ordinary jurisdiction of 
other courts is in no manner taken away or 
affected by the appointment of a receiver ; that 
while the court making the appointment may 
draw to itself all controversies to which the re¬ 
ceiver is a party, it does so by acting directly 
upon the parties, and not by challenging the 
jurisdiction of the other tribunals ; that while 
it may so draw to itself all such controversies, 
it is not compelled to do so, and that not doing 
so in any particular case, the mere fact of the 
appointment constitutes no plea to the jurisdic¬ 
tion.” 5 Nor will a court shield its receiver 
against actions which arise out of his wrong¬ 
doing, e. g., a trespass over property which the 
court’s order did not authorise him to occupy. 6 
Such leave does not seem to be necessary where 


1 Pramat/ia Nath v* Khetra Nath 
supra, {plaintiff having sued at 
Hughli without leave of Calcutta 
High Court, was not permitted to 
apply for such leave afterwards 
without withdrawing Or getting dis¬ 
missed the pending suit), 

* Fink v. Chun dr a Kiss ore, 
[1903] 30 Cal,, 721, Dunne v. 
Chundra , Supra. 

1 High, Rec.y s. 254A ; 1 Po¬ 
meroy, Eq. /?., s. 172 ; Kuppuswamy 


v. Sip pan' [1907I 3.0 Mad., 505 
(question arose under Madras Act 
VIII of 1865, s. 85). 

1 Gower v. Bennett , [ 1864] 9 L # 

T. , 31c ; Aston v. Her son , [1834] 
2 M. & K.j 390, 397. 

a St, Joseph R R, Co. v. Smith , 
19 Kan., 225, 231. See also per 
Miller, J , Barton v. Barbour, 104 

U. S. t 126. 

* In re Young, 7 Fed., 855, 
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the suit is founded upon a promissory note or an 
equitable mortgage, for the property in the 
receiver’s hands may not be affected by the 
decree nor where alluviated land is claimed as 
reformation on its original site by persons who 
were not parties to the proceedings in which 
a receiver was appointed of such land. 1 2 * As Sale, 
J., explained in a later case : J “If there is any 
question between the parties entitled to property 
in the hands of a receiver, a decree in a suit 
between the parties can always be carried out 
against such property or any share therein without 
making the receiver a party to the suit.” 

Nor can a receiver sue or defend an action 
without the authority of the court which has 
appointed him. In the order of appointment 
power may be given in express terms authorising 
the receiver to bring suits. But such power will 
be strictly construed, 4 and the receiver will be 
restrained from indulging in wide-spread litigation 
at the expense of others. A receiver has no 
vested interest in his appointment and is not 
entitled to litigate for the profit of the receiver¬ 
ship. 5 Where a receiver was appointed in a 
partition suit by an order which, inter alia , 
empowered him to let and set the immoveable 
property or any part thereof, as he should think fit, 
and to take and use all such lawful and equitable 
means and remedies for recovering, realising and 
obtaining payment of the rents, issues and profits 


1 Woodroffe, Rec 89, Secus 

where a decree for sale is made, 
when leave to take possession may 
subsequently be applied for, Char¬ 
tered Bank v, Hu risk Keogy, [1900] 

5 C. W. N„ XV. 

4 Sully a Sanker Ghosal v. Go lap - 
man i, [ 1897 1 5 C, W.N., 27• Rodger 
v. Ashntosh , supra, 

1 S\arala Dassi v. Bhutan \eogi t 

89 


[1S97J unreported, cited, Woodroffe, 
Rec,, 90-r. 

4 Benode Mocker jet v. Raj Kara in 
Mittra , [1903] 30 Cal,, 699 
(correction of error of date in order 
of appointment cannot operate 
retrospectively and authorise suit 
previously brought), 

a Kerr, Rec., 237 ; Bx Parte 
Cooper , [1877] 6 Ch, 0 , T 255. 
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of the said immoveable property and of the 
outstanding debts and claims by action, suit or 
otherwise, as should be expedient, and the receiver, 
without special leave of the court, served a 
notice to quit on tenants, who claimed to be 
permanent lessees and sued to eject them after¬ 
wards, the suit was held unauthorised and was 
dismissed, 1 The receiver has to follow the same 
procedure which ordinary suitors have, and if 
he fails to show an appointment duly made by a 
competent court and authority from that court 
to prosecute the action, 2 an unauthorised suit as 
an abuse of power will be restrained upon the 
application of the defendant. 3 As a general rule, 
all rights of action which belong to the party 
whose property is made over to a receiver are 
transferred to the latter by virtue of his appoint¬ 
ment, but no greater rights or advantages. 4 And 
unless an independent cause of action has accrued 
to the receiver, he must (according to the older 
precedents) sue not in his own name, but in that 
of the parties whose estate he holds. 5 But this 
rule does not seem to be rigidly enforced now 
in England, 6 and America, 7 and there is an old 


* Drobomoyi Gupta v. Davis, 
[tS87~J 14 Cal., 323, 340-1. Distin¬ 
guish Hurt Doss Kundu v. 
Macgrtgor , [1891] 18 Cal., 477 
(monthly tenancy determinable by 
notice to qutt 3 which had been 
duly served). 

* Dinnonauih v. Hogg, [1863] 2 
Hay, 395 j, 399, seems to recognise 
a presumption in favour of a 
receiver-plaintiff's authority, which 
is not easy to justify, Cf. Wood- 
roffe, 241, 71. In Jagat Tarini 
v. Baba Gopaly [1907] 34 Cal., 305, 
a suit instituted by receiver 
temporarily appointed by Subor¬ 
dinate Judge before sanction by 
District Judge, was held good. 

* Beach, Rtc ss. 665, 693, 

4 The receiver cannot maintain 


an action upon a note or obligation 
running to the original party which 
he himself could not have maintain¬ 
ed. Williams v Babcock , 25 Barb., 
109 ; Bell v. &hibley % 33 Barb., 610. 
Defence of set-off allowed, Subrama - 
nian v. Mut/mssvami , [1907] 17 M. 
L. J. R. 481, 

' Wilkinson v. (xungadhur, [1871] 
6 B. L. R., 486, 49cx 

tt Pater sen v. Gas Light Co 
[1896] 2 Ch,, 476. 

r A receiver by virtue of Ins 
appointment is a quasi assignee 
invested with title to such an 
extent at least as will enable him 
to sue in his official character, 
Beach, Rec^ s. 689; Alderson, 
Rec., ss. 558, 562. 
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Calcutta case in which the use of the receiver’s 
name was held to be an error of form only, 1 
It is such a convenience to suitors for the 
receiver to sue in Ivis own name, and may often 
save so much time, trouble and expense, that 
the court will authorise him generally to do so. 2 
It may also happen that matters arise out of 
the receiver’s possession which are such as to 
render it necessary for him to sue personally in 
regard to them, that is, such as it would be wrong 
for any of the parties themselves to sue, e. g,, 
where tenants have attorned to him or he has 
let property in his own name, and in such 
cases the receiver will, of course, bring the suit 
personally as the plaintiff. 3 In regard to applica¬ 
tions in respect of the estate too the practice at 
one time was that the receiver should not make 
them himself, but get Ihem made by the persons 
beneficially entitled. 1 But this practice also seems 
now to have become relaxed. 3 When an action 
is brought against a receiver, it is for the court 
which appointed him to decide if he should 
enter a defence, though where the receiver acts 
in the interest of the estate, and is successful, he 
is generally entitled to charge the expenses in his 
accounts. 6 Some discretion may be allowed to 
him in emergent cases, 7 and even where the re- 


* HFttggitttftaifi Penh ad v. Hogg, 

[1869] VV. R, 117, See also 

Fink v. Bit Idee Dass, [ 18936 
C<il. 715. Cf ,¥n gat Tar ini v. Xa$a 
Go pal, [1907] 3-i Cal., 305. 

* Fink v. Makar a] Bahadur, 
f 1S98] 25 Cal.* 642. A receiver, 
when empowered to sue, is clothed 
distinctly with an interest in regard 
to the subject of the litigation, and 
if, pending civil proceedings ins* 
tiluted by him, he is replaced by 
another, the latter should be made 
a party, Akula Pa rude si V. Dhelli 
Jagannadhii Rvw, [1904] 28 Mad., 


8 Wilkinson v. Gaitgadhar , supra, 
491. 

1 lh\d, 488 . 

Kerr, Rec., 219-20 ; Woodroffe, 
ih .; 249. Receiver nmy move for 
contempt, Grey v. Woogra Mohuti , 
( 1901] 28 Cal., 790. 

* Anon. [iSoi] 6 Yes , 287. BrU* 
fame v. Needham, [1847] 2 Ph , 190, 
191 ; Re Dunn , [1904] 1 Ch., 648, 

7 Suits for injunction to restrain 
waste have been allowed to be 
instituted without previous leave* 
yangle v. Fi/rgah I Hog,, T 4 J 
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ceiver fails in a suit instituted by him, if he appears 
to have acted bona fide in the best interests of the 
estate, the costs decreed against him may, as 
between himself and the estate, be allowed out of 
funds which are or likely to be, in his hands.' 

The authority of a receiver, as you have seen, 
flows from the court ; he ought, therefore, in all 
cases act under a special order obtained from the 
court. 3 His discretion is limited, and he must ex¬ 
ercise it subject to the control and approval of the 
court whose minister he is. 3 Not only is he entitled 
to apply for instructions to the court, but in all im¬ 
portant matters, in all cases of doubt and of con¬ 
flicting interests and claims, he is bound to apply 
for and obtain the direction of the judge who ap¬ 
points him.* A receiver may employ agents to 
assist him, 5 but he cannot delegate or entrust to 
another the duties which lie directly on him to 
perform, and if he does so, and there is loss to the 
estate, he must make it good. 6 The position of a 
receiver is one of confidence, 7 and he has no 
right to mix up with his delegated authority 
another person who is a total stranger to the court. 8 

The court appointing a receiver may by order, 
if need be, remove the person in whose possession 
or custody the property may be from the pos- 


Dorman V* Dorman , 3 Sr, Eq. R., 
385 ; and prompt action forgetting 
in personal assets may be necessary 
in partnership and other cases. As 
to a receiver's right of appeal, see 
Bosworth v. Terminal R. Assn., 1 74 
(J.S., 182 ; 1 Pomeroy, Eq. R , s. 
178. 

* Seton, Judgments, 442 ; King 
V. C/taru MUtva , ( 11»reported ), 
Woodroffe, Rec , 239-40. 

3 Kerr, Rec., 2 to. 

3 Such approval may be counted 
upon where the receiver acts bona 
fide for the benefit of the parties in 
interest, Beach, Rec., s. 256. 


' Dakyi Sen ay an v. Ranuhandra 
Govind , [1894] 19 Bom,, 660, 6 62. 

5 -v. Lindsey, [180S] 15 Ves., 91. 

u Balaji v» Ramchandra , supra. 

7 The purchase, therefore, by 
a receiver in insolvency ot property 
belonging to the insolvent’s estate 
is irregular and may not be sanc¬ 
tioned by court, Ram Komal V. 
Bank of Bengal. [ 1900 ] 5 C.W.N., 
91. Nugent V. Nugent, [1907] 76 
L.J., Ch., 6r4. 

8 Sahvay v. Sake ay, [1831 ] 2 
R. & M., 215 219 ; Woodroffe, 
Rec., 210. 
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session or custody thereof, and commit the 
same to the custody or management of such 
receiver. 1 The appointing of a receiver is not, 
in every case, a turning of the party out of 
possession ; a much will depend upon the nature 
of the property in question. If it is in posses¬ 
sion of tenants, c. they will not, as a rule, 
be disturbed, A receiver of land, it has been 
said, never takes actual possession, he only 
receives the rent ; and he receives rents and 
profits not by virtue of an estate or title 
vested in him, but he collects them merely as 
an officer of the court upon the title of some 
persons who are parties to the action. 5 So in 
cases of disputes relating to public institutions 
or corporations and private partnerships a re¬ 
ceiver will seldom have anything to do with 
the actual management, and the existing office¬ 
bearers will be "retained.* Partnership books 
and papers need not be delivered so long as the 
receiver has free access to them and their 
removal is likely to cause inconvenience to the 
business. 5 In a suit between joint farmers of 
ferries in India, a receiver of tolls might be 
appointed without interfering with the posses¬ 
sion or management of the ferries. 6 Where a 
receiver is appointed of foreign property, he is 
not put in possession by the mere order of 
the court. Something else has to be done, 
and until that has been done in accordance 
with the foreign law, no person, not a party 


« C.P.C., s 503, (/■) (,) ; Act V 
of 1908, Sell, i, Or. 40, r. f. Ham 
Lochan Sircar v. Hogg , [1868] 

10 W. R . 4 30 

2 Sharp v Carter , [t 73 $] 3 P- 
Wms.j 375 i 370 - _ oo . 

s Ex parte Evans , [1880J 13 Cli. 
D., 235 ; Vine v. Raleigh ) [1883] 
24 Ch. D. f 243. 


1 Dc W inton v. Brecon , ■ 1859^ 
26 Beavr., 533 ; Co?i$t v. Harris , 
[1824] T. & R., 496, 517. But see 
Reid v . Explosives Co„ [1887] 19 
O. R, D„ 264. 

■' Dacie v, Job* 7, [1824] McClel., 
206. 

" Collett, 337 . 
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to the suit, who takes proceedings in the foreign 
country, is guilty of a contempt either on the 
ground of interfering with the receiver’s pos¬ 
session or otherwise.' But it is both the re¬ 
ceiver's power and duty to take possession of 
the property, whether moveable or immove¬ 
able, over which he is appointed. 2 The court 
shall not, however, remove from the possession 
or custody of property under attachment any 
person whom the parties to the suit, or some 
or one of them, have or has not a present right 
so to remove, 3 and though this proviso purports 
to be limited to cases of property subject to 
attachment, yet the principle will apparently apply 
to cases of tenants holding for a term, whose 
possession cannot be disturbed. 4 

The court may, next, by order grant to its 
receiver all such powers as to bringing and 
defending suits, and for the realization, manage¬ 
ment, protection, preservation and improvement 
of the property, the collection of the rents and 
profits thereof, the application and disposal of 
such rents and profits, and the execution of 
instruments in writing, as the owner himself has 
or such of those powers as the court thinks fit. 5 
Here the court has a salutary discretion to 
exercise, for very large indeed are the powers 
which by law may be conferred upon a receiver, 
and if suitable restrictions be not imposed with 
reference to the nature of the properly and the 
specified or expected term of the appointment 
in each individual case, much harm may be done. 
For the receiver himself and the persons dealing 
with him will look only at the order of appoint- 


1 Maudslny v. Maudshty Sous & V of ryotJ f Scb. ’ i, Or. .^o," r. I (2). 

field. [1900I t Ch , 602. * ” 1 Collett, 338. 

3 VVootholfe, far.* 2n, * C\l\C., s. 503 (</). Act V of 

* Cm R C M s. 503, proviso Act iyo8, sch, i, Or. 40, r. 1 
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ment, and if it simply copies out clause ( d ), rule i 
(i), Order 40, Code of Civil Procedure, the true 
owner, when he eventually gets possession after 
a judicial determination of his right and title, 
may find his estate to be in a condition totally 
different from what it was, and he wished it to be 
in, and subject to a number of contractual 
burdens which he thoroughly dislikes, but which 
he cannot get rid of, as the results of bona fide 
transactions which the receiver thought fit and 
proper to enter into.' Our courts therefore 
generally exercise a wise discretion by specifying 
and limiting the powers which they think fit to 
grant to a receiver in any particular case, and in 
this matter English precedents are likely to be 
found suggestive. A court, no doubt, if it can 
appoint a receiver, has ample powers to provide 
for the management of the property ; it can deal 
with it when under its control just as completely 
as the owner of the property himself can deal 
with it. 2 But it is desirable that when the court 
appoints a receiver, it should delegate to him only 
such powers as are necessary and see that even 
these are exercised under its supervision and con¬ 
trol. If a receiver, e.g., is to be authorised to let 
land or houses, it should be only for a short term ; 


1 ‘‘For example, a receiver may 
consider that it is desirable for the 
improvement of an estate—as 
indeed it very well may be,—to 
grant building or mining leases for 
99 years or any other long term ; 
or he may fancy that it will be 
proper lo apply and dispose of all 
the rents and profits in some orna¬ 
mental improvements, some im- 
pensa? voluptnosfr, as L.C. Camp¬ 
bell once called them ; and then 
when the true owner at last comes 
into his right, he may find his 
estate built over, or mined under, 
in a manner that utterly mars all 
his enjoyment of it } or he may be 


burdened with an elaborate house 
and gardens quite unfitted to his 
wants, wishes or means ; as the old 
phrase goes, he may find himself 
‘improved out of his estate 1 .” Col¬ 
lett, 338-39. 

a Pores k Nath v. Omerto Nath, 
[1S90] 17 Cal,, 614, 615. Where 
there was a claim to cabs, horses, 
etc. of a cabman taken in execution 
pending an interpleader suit, a 
receiver was appointed instead of 
a sale being ordered, as otherwise 
the business as a gring concern 
would have been ruined, Homll v. 
Danes on, [1884] 13 67. 
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pm ctice. 


Lease, 


if he is to be authorised to make improvements or 
repairs, the amount of the outlay permissible should 
not be large ; and no transgression of authority 
should be, as a rule, permitted, even on pretence 
of benefit to the estate. * 1 In the Calcutta High 
Court ordinarily a receiver is appointed with 
power to get in and collect the outstanding debts 
and claims and with all powers provided for in 
Order 40, rule 1 (1), clause (d) of the Code, except 
that he must not, without the leave of the court, 

(i) grant leases for a term exceeding three years, 

(ii) bring suits in a District Judge's Court, except 
suits fGr rent, (iii) institute an appeal in any 
court (except from a decree in a rent-suit) when 
the value of the appeal is over Rs. 1000 or (iv) 
expend in the repairs of any porperty in any 
period of two years, more than half of the nett 
annual rental of the property to be repaired, 
such rental being calculated at the amount at 
which the property to be repaired would let when 
in a fair state of repairs. 2 

A receiver must let to the best advantage and 
obtain the best terms. 3 But he cannot raise the 
rents on slight grounds or turn out tenants, with¬ 
out the leave of the court ; 4 nor issue notice of 
enhancement against tenants ; 5 nor can he abate 
the rents or forgive the tenants their arrears 
without the consent of the parties beneficially 
interested. 6 His power to give notices to quit is 
applicable to tenancies, the period of which may 
expire during his incumbency. 7 A tenant directed 


1 Gonesh Ckunder v. Troy Inch- 
nath , [1887] unreporled, Woodroffe, 
Bee., 219. 

1 Woodroffe, Bee., 205. 

* Wynne v. Lord Netvho rough, 
[1790] 1 Ves., 164. An executed 
lease, if obtained by collusion, can 
be set aside only by suit, Krista 
Chandra v. Krista Sakha, (1908] 


12 C. W. N , 1023. 

4 Wynne v. Newborongk, supra. 
Khetter Mohttnv, Wells [1882I 
8 Cal., 719. 

B Evans v. Taylor , Sau. & Sc., 681. 

1 Kerr, Bee., 209 ; Hurt Dass 

Kundu v. Macgregor , [1891] 18 

Cal., 477. Distinguish Drobomoyi 

v. Dams, [1887] 14 Cab, 323. 
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to pay rent to the receiver must attorn to 
him, 1 2 and thus a tenancy by estoppel between 
the tenant and the receiver may be created." If 
a party to the suit is left in possession of the 
premises or any part thereof, an occupation lent 
should be fixed for him. 3 A receiver s power to 
grant leases is created simply by his order of 
appointment, which binds and operates upon the 
estates of those who are parties to that older, 
and against whom it is made, but does not affect 
those persons who are not before the court, 
though they may be purchasers pendente lite. 
The receiver should not, therefore, of his own 
authority be allowed, while the result of the suit 
is yet uncertain, to take upon himself to grant 
a lease to operate out of the purchased estate, 
and in effect, defeat it. 4 

In England, in the absence of express autho¬ 
rity, receivers have been allowed to spend but 
very small sums over improvements and repairs. 5 
But a receiver of an infant’s estate has been 
permitted, at his discretion, to repair the family 
mansion and continue the family charities and 
accustomed bounty to the poor. 6 

A receiver may sell 7 or pledge the estate with 
the leave of the court and borrow money, when¬ 
ever it may become necessary to do so either to 


1 Brandon v, Brandon , [ I S 313 
5 Madd,, 473 - 

a Rut this will not apparently 
enure to the benefit of the true 
owner if he subsequently seeks to 
distrain for Tent, Evans m, Mathias , 
[1857] 26 L. ]., Q- B„ 309. 

* Griffith v. Griffith, [1731] 2 
Ves., Si\, 401, 

* Niimadhubv . Gillander, [1863] 

2 Sev 9 $Sr 957 - 

5 Waters v. Taylor , [1708] 15 

Y T es., 10, 26. 

* In re Redding ton , 1 Moll., 256 


(no compulsory provision for the 
poor), 

7 A sale by a receiver under the 
directions of lire court is to be 
treated as a sale by the court, 
M i natoo ; 1 n essa v. Khaloontiessa, 
[1S94] 21 Cal., 481, and may be 
set aside by application under C. 
p. C., s 311, Fatmabal v. Ahdool y 
[1904] 6 Bom, L. R , 1140 ; Gora 
Ghana v. Ma khan Lai , [1907] ti 

C, W. N., 4-89. Cf. 1 Pomeroy,;^, 
s. 210. 
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save the estate 1 2 or to manage it properly. 5 
Such loans may be secured upon the estate, 3 
and even where a receiver has pledged his per¬ 
sonal credit, he is entitled to look to the estate 
assets for indemnity. 4 Where under the order 
of the court a receiver had “ power to get in 
and realise ” the estate of a deceased person, 
the Bombay Court held that he had authority to 
sell also. 5 A sale by the receiver, however, will 
not operate in derogation of the rights of third 
parties and take away, e. g., the right of pre¬ 
emption that such parties may have in the event 
of a private sale under ordinary circumstances 
by the owner of the property which has been 
made the subject of receivership. 6 

A contract entered into by a receiver, when 
duly authorised by the court, is a contract with 
the court, and is constituted when the offer of 
the party desiring to contract is approved by 
the court. 7 The court has complete power to 
enforce summarily a contract made by it when 
managing or administering an estate, whatever 
that contract may be, and this even after it has 
ceased to manage the estate, by reason, e. g., 
of the suit having been dismissed before the 
contract is carried out. 8 So where a charge is 
claimed by a stranger to the suit upon the 
plaintiff’s share, the court has undoubted jurisdic- 


1 Poreshnath v, Omerto Nath T 
[1890] 17 Cal 614, 619. 

2 Mohan Bibi v. Shyama Bi6i } 
[4903] 7 C.W.N. cclxviii, 30 Cal., 
937 . 


3 Greenwood v. AIgesiras Ry t Co , 
[1894] 2 Ch., 205. 

4 Burl v. Bull. [1895] r Q. B., 

276 (receiver signed orders as ‘re¬ 

ceiver and manager*) American 

courts hold that where a receiver 

in the course of his duty has 
entered into a covenant or executed 


an instrument, remedy thereupon 
must be sought against the estate 
of which he is receiver, High, /cVr., 
s. 272. 

s Faimahai v. A 6 foot, fiaoj] 6 
Bom. L, R. } 1140. 

n Kanhai Lai v. Kalka P> asad } 
[1905] 27 All . 670. 

r Crane v. Brancher , [1869] 17 

W. R. (Eng.,) 342, 837. 

a Surendro v* Doorgasoondery y 
[1888] 15 Cal., 253. 
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lion to order its receiver to make a payment 
in satisfaction of the charge out of that share, 
though, as a rule, such order will not be made, 
unless there is some pressing reason for it, and 
the court can see that the parties are clearly 
entitled.' A receiver may also be directed by 
the court to advance money to one of the parties 
to the suit for his defence, provision being ulti¬ 
mately made for such advance in the decree. 2 
Where a receiver is authorised to pay debts, he Limitation, 
may pay an instalment of a debt and thus stop 
limitation from running, 3 and where he can be 
treated as the agent of the debtor an acknow¬ 
ledgment of a subsisting liability by him may 
give a fresh start of limitation to the creditor. 4 

A receiver is entitled to his costs, charges and Receiver’s 
expenses properly incurred in the discharge of his cosU 
duties, 5 or in extraordinary services which have 
been sanctioned by the court. 6 He may claim to be 
indemnified for such costs, charges and expenses 
out of the estate, and his claim will have priority 
over all other charges, 7 8 including the costs of 
the action. s The court may by the order of ap¬ 
pointment grant to a receiver such fee or com¬ 
mission on the rents and profits of the pro- 


5 Motivahu v, Premva/niy [1892] 

l6 Born,, 51 r. 

* Kuppusami v, Ratknnvelu, 
[1901J 24 Mad., 5n. 

8 Lelley v. Ford , [1899] 2 Ch., 
107 ; Chinnery v. Evans^ [ 1 864] 
i t H. L. C., 115 (interest paid by 
receiver, held ‘agent' of mortgagor 
within 3&4 Will. IV., cap. 27, s. 
40). Contra when payment un¬ 
authorised, Whitley v t Lows, [1858] 
25 Beav., 421, affd, 2 De G. & J., 
704. Periasami v. Seetharama , 
[1903] 27 Mad., 24*3, 253. 

1 Toft v. Rteplunson, fr851 ] 1 
I)e G. M. & G. f 28, 40 j Mitra, 
Lim , 302, Payment outside court 


by receiver held not to stop limita¬ 
tion running against execution of 
decree, Appasami v. Jothciy [1899] 
22 Mad., 448. 

3 Balaji v. Ramchandra , [1894] 
19 Bom., 660, 662. 

a Kerr, Rec , 232, sqq, 

7 StVapp V. Bully [1895] 2 Ch , t, 
(claim of creditor who advanced 
money under order making repay¬ 
ment of same first charge on assets). 

8 Ballsn v, Wedgwood Coal Co 
[1885] 28 Ch. D., 3r7. Where 
receiver advances money without 
previous authority, indemnity con¬ 
fined to assets, Ex parte hardy 
[1883] 23 Ch. D., 80. 
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tion. 


Protection by 
court. 


Duties and 
liabilities. 


perty by way of remuneration, as it thinks fit, 1 
in respect of which he may claim a lien and ask 
for payment next after the costs of realising the 
estate. Sir John Romilly, M. R., said, “Where a 
receiver or manager is appointed by the court, 
in a suit properly constituted, such manager is 
to be considered as appointed on behalf of all per¬ 
sons interested in the property, and he is entitled 
to his ordinary commission and allowance, and 
also to a lien on the estate as against all persons 
interested in it, for the balance, whatever it may 
be, that shall be found to be due to him on taking 
his account.” 2 A receiver may, however, agree not 
to take any salary, and if he is a trustee or a party 
interested, he will generally have to act without 
remuneration. 3 

A receiver, as an officer of the court, will be 
protected by the court. The court, therefore, will 
take action when a libel is published which inter¬ 
feres with the receiver, 4 and it will see that he is 
paid and re-imbursed. 5 The court will also give 
effect to obligations imposed upon the estate by a 
receiver acting under its directions, though similar 
obligations created by a trustee or executor under 
ordinary circumstances may not bind the estate, 6 

Coming to the duties and liabilities of a receiver 
appointed by a court, the first thing to notice is 


1 C. P. C„ s . 503 (V) ; Act V of 

1908, Sch. i. Or. 40, r. 2. Pro- 

hash v. Adlant, [1903 ] 30 Cal., 696. 

The commission generally allowed 
is 5 per cent., but it may be less in 
the case of very large estates, 
Woodroffe, Rec., 251 ; Day v. 
Croft, [1840] 2 Beav,, 488 ; Kerr, 
Rec ., 230. 

* Bertrand v. Davies, [1862] 31 
Beav., 429, 436 ; 'Moran v. Mitlu 
BiOee, [1876] 2 Cal , 70 ; Prem Lall 
Mullick v. Sumhhoo Nath Roy, 
[1895! 22 Cal., 960, As between a 

enant for \ife and a remainderman, 


the expenses of a receiver will be 
paid out of the life-estate, Shore v. 
Shore , [1859] 4 Dr,, 501. 

* Kerr, Rec., 229, 235, but see Re 
Bignell, [1892] 1 ( 3 Ii-, 59. 

4 Helmore v. Smith, [1887] 35 
Ch. D., 449. 

4 Prem Lall v. Sumhhoo , supra, 
(receiver, though discharged, not 
compelled to make over property 
till his lien was satisfied or provided 
for by sufficient indemnity), 

0 Mohari Bihi v. Shy am a Bill , 

[1903] 3° C.il., 937. 
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that he shall give such security (if any) as the 
court thinks fit, duly to account for what he shall 
receive in respect of the property. 1 * * * V The court, as 
a rule, never appoints a. receiver without security, 
unless the parties so apply, which they may do 
when allowed, of their own authority, to nominate 
some person as a receiver. 2 The usual practice is 
to require the receiver selected to give his own 
bond and find two sureties in a certain amount. 3 
But money or stock may be deposited, and 
there may be cases where the court deems the 
security of the receiver alone sufficient or accepts 
a larger number of sureties for a reduced amount 
each. 4 

The receiver shall also pass his accounts at 
such periods and in such form as the court di¬ 
rects, 5 and pay the balance due from him thereon 
too as the court directs. 6 It is of great import¬ 
ance that a receiver should file his accounts with 
regularity and promptitude, 7 and irregularity in this 
matter is sometimes visited in England by an 
attachment of the person of the receiver, whereby 
he is deprived of his salary and, his accounts 
being taken with rests, he has to pay interest on 
balance due. 8 The receiver is responsible for all 
properties which come into his custody or ma¬ 
nagement, and he is responsible not only for ac¬ 
tual sums received by him, but for those which 
might have been received by him but for his wilful 


1 C. P. C., s. 503 (e ); Act V of 

1908, Sch. i, Or. 40, r. 3(«). 

* Manners v. Furze , [1847] 11 
Beav., 30. 

J C. P. C., Sob. iv, form 169; Act 

V of 190S, App. F, no. 7. 

1 Carlisle v, Berkley , Antbl , 599, 
The sureties are liable for the same 
principal and interest as the receiver, 
not only for sums, lost by the latter’s 
misconduct or negligence but also 
for costs necessarily caused thereby, 


Ma unsell v. ttgan, 3 ]. & Lat,, 231. 

5 C. P, C., s, 503 ( / ); Act V of 
1908, Sch. i, Or. 40, r. $(/>), 
Woodroff'e, Fee., 259-60. 

* C. P. C., s. 503 (^) ; Act V 
of 1908, Sch. i, Or. 40, r. 3(c). 

5 Per Trevelyan, J. t Cones A Boss 
v. Troyluckonctlh , [1887] unreport¬ 
ed, Woodroffe, Fee., 260. 

" Davies v. Craeraft , [1807] 14 

VC8., M3- 
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7 .8 


SPECIFIC KELlEif, 


neglect and default. 1 The receiver should take 
the necessary steps to make productive for the 
benefit of the estate any sums received by him 
which are large enough to belaid out, 2 and though 
the time fixed for passing accounts has not ar¬ 
rived, yet he may at any time apply to the court 
to pay in moneys in his hands. 3 If he improperly 
retains any balance he may be charged interest 
thereon at the next passing of his accounts. 4 A 
receiver has been held to occupy the position of 
a trustee and if he has received, but through mis¬ 
take or fraud, not accounted for any moneys, he 
cannot plead limitation as against the parties 
interested claiming such moneys, though his final 
accounts have been passed and the recognisances 
vacated. 5 

Every receiver appointed by a court shall 
lastly be responsible for any loss occasioned by 
his wilful default or gross negligence. 6 He is 
bound to discharge properly the trust confided in 
him, and cannot make out of it any emolument 
which is not authorised. He should invest sums 
in his hands and not keep them at his disposal 
and appropriate the interest to his personal use, 7 
and if he is put in possession of lease-holds, he 
should apply the sub-rents primarily to the dis¬ 
charge of the head-rent and thus protect the pro¬ 
perty. 8 A receiver cannot become a tenant of 
any part of the property he holds as such, unless 
the parties consent to such tenancy and it is for 

1 Per Sale, j. % Saltya Sattkar Cb. D,, 296. 

Ghosal v. Golapmonte , [1900] 5 8 C. P. C,, s. 503 {h) ; Act V of 

C. W. N., 223. 1908, Sch. i. Or, 40, r, 3 (rf), 

1 S/ia w v. Rhodes, [1S26] 2 Russ,, Kerr, Rec ,, 222. 

539 . 7 Hicks v. Hicks, [1744] 3 Atk., 

8 Kerr, Rec., 244, 274; Show v. Rhodes, [1826] 2 

4 White v. Lincoln , [1803] 8 Ves„ Russ., 539. 

363, 37 *- 1 Bai/e v. Blake, 1 Ir. Ch. R., 

6 Seagram v. Tuck, [x 83 l] 18 365. 
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the benefit of the estate. 1 Ordinarily a receiver 
will not be given leave to bid at a sale by the 
court of the property subject to the receivership, 
nor, without the special leave of the court, will 
he be permitted to purchase, either directly or 
indirectly in the name of a trustee for himself, any 
such property or interest in the same. 2 

It is the duty of the receiver to preserve and pro- Responsibility 
tect the property in his possession to the best of his for loss - 
ability. He should therefore take as much care of it 
as a prudent owner would of his own property. He 
should not mix up the trust funds with his own 
moneys, 3 and if there is a loss through his failure 
to exercise ordinary diligence, he must make it 
good to the estate. 4 Where he deposits moneys 
for safe custody with a banker in good credit 
to be placed to his account in the character of 
receiver, the subsequent failure of the banker 
will not affect him; but if he places the same 
in hands which he knows or should know to be 
improper, he will have to answer the loss out 
of his own pocket. 5 Even in the case of an 
innocent mistake the responsibility for loss rests' 
upon the receiver and his sureties, 6 and ordinarily 
he has no business to make any payments to 
say, the solicitor of the plaintiff, 7 ' the latter not 
being in any way liable for the wrongful or neg- 


1 3 /‘annus v, French , 13 Ir. Eq. 
R., t§i. 


Cottenhani; “If one even inno¬ 
cently pays money to other per¬ 
sons whom he supposes to be en¬ 
titled in right of the parties in a 
cause, but who prove not to be 
so entitled, he will be responsible 
to such parties, inasmuch as in 
making such payments he departs 
from ^ the strict line of his duty 
and is therefore liable for any 
error he,may commit.” 


1 A \ Mr v- Bt 1 P|, & Kelly, 
iQ*: D& Winton v. Mayor of Brecon, 
[18G0] 28 Beav.» 200 ; Anderson y, 
Anderson, 9 Ir. Eq, R., 23. But as 
to leave to bid, see VVoodroffe, Bee., 
addenda, ix-xi. 


Iiuucuua, 1 A-AI. 

4 Wrenv, Kirton , [1805] 11 Ves., 
77 - 

Re Skirnlt, 2 Hog,, 192. 
n Kninht V. Lord Plymouth. 



1 Dela/osse v. Crawshay, [1835] 
4 L. J., Ch , N.* S., * 32 ; Ind. Coope 
& Co v. Kidd, [1894I 63 L. I., 
Q. B. 726. 
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ligent acts of a servant of tlie court, unless 
fraud or participation in such acts be established 
on his part. 1 The receiver should maintain un¬ 
fettered his own control over the property in his 
charge, 2 and as moneys in his hands properly 
belong to the court, he should dispose of them 
in accordance with the orders of that court, 
and, in the event of misapplication, any party 
interested may at once apply to the court for 
relief without waiting for the passing of the 
receiver’s accounts. Where a receiver was 
ordered to pay in the first instance to a cor¬ 
poration certain tolls, as received, but under 
proceedings taken against him, he submitted 
to paying this money to the opposite party 
in the cause, such party was made to refund 
the money and, along with the receiver, had 
to pay the costs. 3 But where the receiver has 
acted with due caution and the loss is not 
attributable to any fault on bis part, he will not 
be held liable. If, e. g ., be lias selected an at¬ 
torney with proper and reasonable care, but 
through the fraud or misconduct of this attorney 
a loss occurs, the receiver cannot be charged 
with the loss. 4 

It is only to the court which appoints him 
that a receiver is accountable and amenable for 
his acts. 5 * * 8 In all applications for payment of 
money, the receiver should appear and give in¬ 
formation to the court about funds in bis hands 
and about attachments or claims, if any, on 


1 Beach, Rec., s. 303. 4 Powers v. I.ongbrxdge, 38 N. 

* White v, Blatigh, [l 835I9 Bli., J., Eq., 396. 

N. S, 181 (money so deposited in 3 Buddinath Paul v. BycaunlHaih, 

Bankas not to be withdrawable [1851] 27 Tayl, & Bell, 192, I93. 

by receiver without concurrence of This is the reason why all persons 

surety, on bank failing receiver desiring to enforce claims against 

held liable for loss). him have first to obtain the leave 

8 De Winton v. Mayor of Ere - of the court, Woodrofle, Rec., 254. 

r on, [i860] 28 Beav.,'2oo. 
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the same.' So long as the receiver acts under 
the orders of this court no liability attaches to 
him, even though such orders are subsequently 
reversed on appeal. 2 It has accordingly been 
held in America that a receiver who has complied 
with an order to distribute the funds of an estate 
among the creditors, who proved their claims, will 
be protected against the actions of other cre¬ 
ditors for their claims or demands. 3 Where a 
receiver fails to submit his accounts at such 
periods and in such form as the court directs 
or to pay the amount due from him, or occa¬ 
sions loss to property by his wilful default or 
gross negligence, the court may direct his pro¬ 
perty to be attached and may sell such 
property, and may apply the proceeds to make 
good any amount found to be due from him or 
any loss occasioned by him, and shall pay the 
balance (if any) to the receiver. 4 

A receiver should act with the absolute im- impartiality, 
partiality of an indifferent person, and not raise 
any controverted question between the parties 
when he receives rents or collects moneys. 5 
It is not for him to prefer one set of interests 
to another, and he should abstain from inter¬ 
fering in any litigation between the parties and 
avoid collusion with either of them. 

It is always within the court’s power, even Jurisdiction 
after the dismissal or a suit and the discharge discharge of 
of the receiver appointed therein, to make orders receiver - 
upon him. To quote the Judicial Committee : 

‘‘Although a receiver has been appointed, who 
now holds and administers the estate of the 

1 Chaitan Maffick v. Gocool Mid- 343. 
lick, [1897] 1 C. W. N., 303, 4 Act V of 1908, Sch. i, Or. 

* WoodrofFe, Rec % , 253, 40, r. 4. A11 order under this rule 

a Holcombe v. Johnson , 27 Minn,, is appealable, Or. 43, r. I (f). 

333 j Keene v, Gaehle , 56 Indiana, ' Cornyn v. Smith, 1 Hog., 81. 

91 
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testator, he is merely (he officer of the court 
and the estate must, for all legal purposes, 
be regarded as being in inambus curia\ It 

appears to their lordships to be extravagant to 
suggest that the court has not ample jurisdic¬ 
tion, without the aid of a pending process, to 
require accounts from their own officer, to permit 
parties interested to intervene in the examin¬ 
ation of these accounts, to make just allowances 
to their officer for his administration, and to deal 
with all questions of costs connected with the 
investigation of his accounts as between him 
and any parties interested who may be allowed 
to appear and take part in it.’' 1 
Discharge of The liability of a receiver does not cease till his 
receiver. discharge. Tins may follow from the accom¬ 
plishment of the objects with which the ap¬ 
pointment was made, so that the retention of the 
receiver ceases to be necessary. This may 
happen while the suit is pending 2 or when it is 
dismissed. 3 Where, e.g., pending a suit for the 
determination of the rights of various claimants 
to a decedent’s estate, a receiver was appointed 
of such estate, he was discharged upon the sub¬ 
sequent appointment of an administrator pendente 
life d Where the plaintiff’s claim has been 

satisfied, even the defendant may move for the 
discharge of the receiver, though the cause yet 
remains on the board. s But the court will not 
discharge a receiver unless satisfied that the 


1 Administrator-General of Ben¬ 
gal v. Prem Lall Mullick, [1895] 
22 Cal., ion, P. C. Cf. Grey v. 
Woogra Mohun , [1901] 28 Cal., 
790 ; Rabe holme v. Smith, [1907] 
34 Cal., 336. 

* Bainbrigge v. Blair , [1841] 

3 Beav , 421, 423 (new trustees ap¬ 
pointed); Braiiam v. Strathmore , 
[1S44] 8 Jur., 567 (plaintiff-annuit¬ 


ant paid) ; Teuart v. Lawson , 
[1874] 18 Eq M 490. 

3 Cf Davis v. Duke of Mart- 
borough, [1819] 2 Sw., 108, 167, 
168. Prem Lall Mullick v. Sum- 
hhoonath Roy } [1895] 22 Cal., 960, 
973 - 

1 Re, Cohrn , 3 Md, Ch t) 297. 

& Grenfell v. Dean &c. of Windsor , 
[1840] 2 Beav,, 544- 
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object of his appointment has been fully accom¬ 
plished or the exigency calling for it is past. 1 
Where accordingly a receiver was appointed 
pending an administration suit, the court refused 
to discharge him before the completion of the 
administration decree. 2 There is no doubt that 
where a receiver is appointed under the authority 
of the court he is appointed for the benefit of 
all parties interested in the litigation ; and 
therefore he will not be discharged merely upon 
the application of the party at whose instance 
he was appointed, after his demand against the 
defendant is satisfied, when the rights of other 
parties are involved, which may be prejudiced 
by the discharge, and to which they do not con¬ 
sent. 3 Where the Its terminates in favour of the 
plaintiff, the receiver may have to carry ofct the 
decree of the court, especially in a partnership 
case. The decree may continue the receiver, 4 
and if it directs a permanent appointment, the 
discharge of the receiver will be a matter of dis¬ 
cretion with the court. 5 Even if the appointment 
be for a fixed period, the court has a discretion 
to discharge the receiver when it thinks neces¬ 
sary. 6 But where an appointment is shown to 
have been improperly made, the court will not 
hesitate to rectify its error, 7 A case in point 
is Lavender v. Lavender , 8 where a receiver was 
appointed of property which belonged to a party 
stranger to the action. And if at any stage of 
a litigation it appears that the interests of all 

1 Smith v, Lyster , [1841] 4 Beav,, 16 Bom., 511, 512, 

227 (receiver not discharged upon 5 Exptut* Rani Malhusti jfijai 
one of two infant tenants-in-com- A>nha , [£890] 13 Mad,, 390. 

Ition coming of nge), Malhusti Umamha v . $la* 

a Bhngivan Das v. Thera Tally tkusri Ihepamlxt, [1895] 23 I. A., 
[1901) 5 C. W. N., 417, 28, 19 Mad., 120 

3 Batnlrigge v. Blair, [1841] 3 7 Furlong v. Edwards % 3 Indi- 

Beav„ 421 ; High, Rec.s s. 837. ana, 99. 

* Mohvakuv Premvahu l [1892] e 9 If, Eq. t 593. 
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parties concerned will be better subserved, pro¬ 
tected and secured by the discharge of the 
receiver, the court will entertain a motion to that 
effect . 1 * 3 In Ferry v. Bank of Central New YorkA 
the court discharged a receiver of the property 
of a bank appointed with the consent of the ma¬ 
nagement on the ground of insolvency, when 
the bank subsequently became solvent and was 
able to pay the claims ol the creditors imme¬ 
diately. 

No court of equity will sanction, or continue 
a receivership which has been created collusively 
or fraudulently,-’ but, unless for a substantial 
cause, no receiver will be arbitrarily removed, 
merely because some of the parties in interest 
desire it. The court has a discretion to exercise 
and may remove one receiver and appoint an¬ 
other when satisfied that the interests of the 
parties concerned require the change. It may 
act upon a bond fide joint application of the 
parties, when there is no attempt to traffic in the 
receivership , 4 and it may also act where bias and 
improper conduct in the receiver are shown . 5 * The 
courts, however, are averse to change, because, 
change means expense and delay ;* 5 and the fact 
that the sureties join in the petition for removal, 
does not vary the case . 7 The petition for removal 
has to be presented to the court which appointed 


1 Beach, Rec. s. 796. 

M 15 Flow. Pi,, 445. 

B Beach, AW., s. 784. 

' Ibid. s. 789, 

3 Ibid, 9. 786. 

* Grn ith v - Va ugha w, [1744] Bldg., 

251. 

7 Per Lord Hardwicke ; If 

people voluntarily make themselves 
bail or sureties for another, they 
know the terms, and will be held 
very hard to their recognisance, 


and not discharged at their request 
to have new sureties appointed ; 
lor then Liters would he no end of 
it.” Griffith V. Griffith , [1751] 2 
Ves. Sr., 400. A surety may be 
discharged only under special 
circumstances, and with consent of 
the receiver and Lhe other surety, 
without prejudice to their liability 
as to past and future acts of the 
receiver, O' Keefe v, Armstrong, 2 
Jr. Ch. R.j 115. 
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the receiver, 1 * and,,if made by that officer himself, 
must show some good cause arising subsequently 
to his acceptance of office." Physical incapacity, 
e. g ., blindness, may be such cause, 3 but the 
pressure of private business apparently will not 
be. 4 When the parlies apply for removal they 
may prove mismanagement or incompetence on 
the part of the receiver. 5 * Gross dereliction of 
duty or negligence will justify the removal of a 
receiver/ and the court may also allow the motion 
where a receiver is shown to have been improperly 
appointed, 7 or he has been irregular in carrying 
in and passing his accounts, 8 or has so conducted 
himself as to. impede the impartial course of 
justice. 9 ■ 

When a surety is discharged, which ordinarily Sureties, 
will be only upon proving benefit to the estate or 
the existence of special circumstances/' the 
receiver has generally to enter into a fresh 
recognisance with new sureties. “ As the receiver 
is an officer of the court, and the, surety is so in 
a sense, if there is anything due on account 
between them, justice requires,” said Lord Eldon, 

“ that, upon the application of the surety, he 
shall be indemnified for what he has paid for the 
receiver out of the balance due to him."' 1 

Such in brief are the general features of the Case-law and 

statutes. 


1 JHmomth v, Hogg, [1863] 2 
Hay, 395, 396; Woodroffe, R Vc\, 
271 ; Kerr, Rec., 263. 

* Smith x. Vaughan , [ t7 44] 

Ridg. temp. Hardw., 251. 

3 Richardson v. Ward , [1822] 

6 Madd., 266. 

* Beers v. Chelsea Bank, 4 Kdw. 

Ch., 277. 

8 Gonesk boss v. Troylucko 
Biswas. [1&87] unreported, Wood- 
roffe, /tec,, 276. 

“ AV Si. George's Estate , 19 L. 

R. Ir., 566; Kerr, Rec 258. 


7 Re Wells, [1890] 45 Ch, L>, 569. 

" Bertie v. Lord Abingdon, [1845] 
8 Benv , 53. 

# Mitchell v, Candy, [1873) W. 
N„ 23 2> 

'* E„ g. y undeihand piactice with 
which person secured was connected, 
Hamilton v , Brewster 1 2 Moll., 407, 
or violation of partnership articles, 
Swain v, Smith, Seton, ed. 6, 809. 

11 trtossup v. Harrison, [1814] 
3 V. & B., 134. As to a surety’s 
right against his co-surety see Re 
Swans Estate, Ir, K„ 4 Kq., 209. 
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law relating to receivers. For further details I 
must refer you to Mr. Justice Woodroffe’s 
excellent treatise, and to one remark there I may 
direct your special attention : “ An excessive 
citation of case-law even where it is not, as is 
sometimes the case, of doubtful authority or 
inapplicable to present circumstances, too often 
serves no other purpose than to confuse and to 
obscure the plain provisions of modern Statutes 
and Codes.”’ ft remains for me to notice a 
few points of procedure of practical moment. 

In India under the Code of Civil Procedure, 
1882, High Courts and District Courts alone are 
empowered to appoint receivers. 1 2 But whenever 
the judge of a court subordinate to a district 
court considers it expedient that a receiver should 
be appointed in any suit before him, he shall 
nominate such person as he considers fit for such 
appointment, submit such person’s name, 
with the grounds for the nomination, to the 
district court and the district court shall authorise 
such judge to appoint the person so nominated 
or pass such other order as it thinks fit. 3 The 
application for the appointment of a receiver 
must always be presented to the court which is 
seized of the case in connection with which the 
appointment is applied for.' Such application 
should not contain vague allegations or mere 
general averments of the applicant’s belief that 
the property will be wasted or destroyed, but the 
grounds upon which such belief is founded should 
be set forth, 3 and it must be shown that a receiver 
is necessary for the realisation, preservation, better 


1 Rtc , 96, 

* Not a court of small causes. 
Nursing v. Tutsi/am, [1878], 2 
Horn., 558. 

3 (X I\ C., 5. $0$. Birajdit v, 
Ram Churn , [1881] 7 Cal , 719. 


4 Dhut? diram v. Chanda Nabai, 
[1865] 2 Bom. IL C. R., 103 ; 

Latci/ut Hossain v# A nunt 
Chowdhry, [1896] 23 Cal., 517. 

3 Kerr, iPfC., 140. 
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custody or management of the property, as 
mentioned in the Code,' It should also specify 
the nature and value of the property likely to be 
affected by the appointment. The application 
should in all ordinary cases be supported by an 
affidavit, which, however, should contain the facts, 
and not merely repeat the words of the Code. 1 2 
If the application is made to a district court or 
to a High Court in its original jurisdiction, it may 
either reject it or, after hearing the opposite 
party, 3 grant it. But where it is made to a 
subordinate court, that court will hold a judicial 
enquiry to satisfy itself, upon evidence adduced 
by both parties, if necessary, that it is expedient 
that a receiver should be appointed in the suit 
before it. If not satisfied of the expediency, it 
will refuse the application; but if so satisfied, it 
will proceed to nominate some person whom it 
considers fit for appointment as a receiver, and it 
will then submit the name of this person, together 
with the grounds for the nomination, to the district 
court. This latter court is invested with full 
control over the matter, and the district judge 
can consider the necessity for the appointment of 
a receiver at all, 4 * * and, if satisfied on this score, 
he may either accept or reject or modify the 


1 Latafut v. A minty supra, 

Muneshar v. Jag an A 7 8 atA } [1907] 

10 O, C., 268. In a suit under the 

Religious Endowments Act a 

dispute as to the right of succession 

must be shown, Gynnanda v. Kris to , 

[1901! 8 C. W. N., 404. 

8 Per Peel, C. J, : "A party 
cannot swear in the words of an 
Act of Parliament merely, but must 
state the facts, without stating what 
the construction of the Act is.” In 
the goods of Okilmoney I)ossee } 
[1824] Fulton, 90. 
s An path order will not be 


made except in case of pressing neces¬ 
sity, e. £■., where insolvency of trus¬ 
tees of trust-estate in question is 
imminent, t~I. v. //., [1876] 1 Ch. 
D., 276, or property in suit has 
been advertised for sale by sole 
executor, who is about to leave the 
country, Colehourvt v. Cotebourve, 
[1876] I Ch. D., 690; and will in 
the first instance be only a 
temporary order for interim receiver, 
Truman v, Redgrave , [1881] 18 

Ch. D,, 547. 

4 Biraj an Kooer v, Pam Churn 
lalj [ 1881 ] 7 Cal., 719, 721. 
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nomination made by the subordinate judge.' 
But the district judge cannot himself appoint a 
receiver not nominated by the subordinate judge. 2 
When the subordinate court is authorised by 
the district court to make the appointment, it 
may appoint its nominee as the receiver, or it 
may even then, upon fuller consideration, refuse 
to make any appointment. 3 The jurisdiction to 
appoint a receiver may be exercised either by 
a court of first instance, or, where it refuses, 
by a court of appeal. 4 There is an appeal 
from an order of the former court whereby it 
appoints or refuses to appoint a receiver, 5 but 
there is none against the nomination made by a 
subordinate court or the authorisation to appoint 
made by the district court. 6 An appellate court 
will not interfere with the selection of a receiver 
by an inferior tribunal, unless there is some 
"overwhelming objection in point of propriety of 
choice or some objection fatal in principle" to the 
person nominated. 7 

It is gratifying to find that the whole of the 
complicated procedure above set forth has been re¬ 
pealed by the new Code of Civil Procedure ( Act V 
of 1908). Under Order XL, Schedule 1 , “ where 


' 1 Chunilal v. SonMiii, [1859] 2 i 
Rom,, 328, 

* Atttay A Mth v, Raj Nath. 

(1896] IS AH-, 453 - 

3 S. 505, C. P. is not impera¬ 
tive, Dulmir Pun v. HetHardin , 
[1880] 6 C. L. 4 6 7 > 4 6 9 : 

4 Jaikissomias v. Zenabai, [1890] 
14 Bom., 43I- 

* C. r. C., s. 588, cl. 24 i Dul¬ 
mir Puri v. Hetnarain . supra, 468 ; 
\ 'enkalasa m i V. *S trida vamma . 
(1886] to Mad., 179 \Boidya Nath 
v. Makhan hall s [1890"] 17 Cal., 
680 ; Sangappa v. Shivbqsawa, 
[1899] 24 Bom., 38, 41. No appeal 
to Privy Council, Chnndi Dutt v. 
Pudmattund) £1895] 22 Cal,. 928. 
Appeal against order refusing to 


remove receiver, Mithibai v. 

[ t88o] 5 Bom,, 45. See also Kkagen - 
dr a v. Saskad/?ar y [1904] 31 CaL 

49; ; Bat Muni v. Khimchand, I 1908 1 
10 Bora. L. R„ 1037. 

“ Sangappa v. Bhivbasawa, supra. 
Biraj an v. Pam Churn , [1881] 7 
Cal., 71 g. There may be a 
leview, Ckunni v Sonibai , [1895I 21 
Bom., 328. No appeal against 
order directing receiver to advance 
money to guardian ad litem, Kup - 
pusami v. Rat /mat a In, [1901] 24 
Mad,, 511. 

7 Per Knight. Bruce, L. J,, Cookes 
v, Cookes, [1865] 2 De G. J. A. S, t 
526, 528 ; Perry v. Oriental Hotels 
Co., [1870] 5 Ch. Ap„ 420, 
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it appears to the court to be just and convenient, 
the court may by order appoint a receiver of any 
property, whether before or after decree. Ap¬ 
peals are provided for by Order XLU I, Rule 1 (s). 
An application for the appointment of a re¬ 
ceiver may be made at any stage in a suit, 1 
and if it is decreed the appointment may be made 
by the decree/ or even after the decree. 3 * In a 
suit for an account of a dissolved partnership, 
the decree should direct the appointment of a 
receiver of outstanding debts and effects/ and 
in a suit to wind up a partnership by the widow 
of a deceased partner upon the application of the 
plaintiff, a similar receiver was appointed after 
the decree. 5 

The application for appointment of a receiver 
is generally made by the plaintiff, but in excep¬ 
tional cases, e. g., in a partition suit, 6 or an 
action for dissolution of a partnership and ac¬ 
counts, 7 it may be made even by the defendant, 8 
provided his claim to relief arises out of the 
plaintiff’s cause of action or is incidental to it. 9 

As we have seen an indifferent and disinter¬ 
ested person should, as a rule, be selected as a 
receiver,"’ and if the property is land paying 
revenue to Government, or land on which the 
revenue has been assigned or redeemed, and the 
court considers that the interests of those con- 


Appointment 
when made. 


Application by 
defendant. 


Person select¬ 
ed for recen • 
ership. 


’ A suit ends by dismissal, Mo- 

heeooddeen v\ Ahmed Hossein, 

[1890] 14 W. R., 384, 385, and 

then the court becomes functus 

officio } Yamin-ud-doulah v. Ahmed 

Aliy [1894J 21 Cab, 561, 563-5. 

9 Ex parte Jifdi Amha y [1890] 
13 Mad., 390 ; Motivahu v. Prem- 
vainiy [1892] 16 Bom, 511, 512; 
Mathusri V mamba v. Mathusri 
Dipambciy [1895] 19 Mad , j20. 

3 Shumnugatn v. Moidin f [1884] 
8 Mad., 229, 233, Act V of 1908, 

92 


Sch. i, Or. 40, r. 1. 

* Thirukumaresan v. Subaraya s 
[18971 20 Mad., 313 
3 Sh mi mu gam v. Moidin , supra. 
Porter v. LopeSy [1878] 7 Ch. 

n., 358. 

Sargeant v. Read. [1876] 1 Cb. 
D. 600. 

s Cf. Judicature Act, 1873. 5. 50 

(2). (6). 

■ a Carter v, Ply } [1894] 3 Ch,, 
54 1 ; Kerr, Rec., 140. 

10 Ante, pp. 683, 701. 
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cerned will be promoted by the management of 
the Collector, the court may, with the consent 
of the Collector, appoint him to be receiver of 
such property. 1 In exceptional cases, however, 
persons interested or even parties to the suit 
may be appointed receivers, where their interest 
does not conflict with due management of the 
subject-matter of the receivership. 2 A case in 
point is Hyde v. Warden, 3 which was a suit for 
specific performance of the lease of a farm by 
the lessor.—the lessee had entered but repudi¬ 
ated the agreement, and the farm was getting 
into a bad condition,—the plaintiff was appointed 
receiver and manager without security. So in 
partnership cases, especially where the nature of 
the business depends upon personal qualities, the 
party, who has advanced the major portion of 
the capital, may be appointed receiver of the 
assets of the firm, 4 

When an order for the appointment of a 
receiver is made, a party to the suit who has 
actual notice of it, will be bound by it, even 
though it has not been formally served upon him. 5 
When a person is appointed receiver subject to 
his giving security, the order is not effective 
until security is so given. 6 In the exceptional 
case where no security is demanded from a receiver 
it should be expressly so stated in the order of 
appointment, and in this case the receiver’s right 


1 C. P. C , s. 504 ; Act V of 

1908, Sch. i. Or. 40, r. 5. 

3 Meaden v. Sea ley, [1849] 6 
Hare, 620 ; F'aggie v. Bland , [1883] 

11 Q. B. D., 711- A party to the 
suit will generally have to act 
without salary and will not be 
appointed where the other party 
objects, Allen v. Lloyd , [1879] 12 

Ch. 447 5 Powys v, Blagrave , 

[1854] 18 Jur., 462. 


1 [1876] 1 Kx. D., 309, 

* Haffmany. Duncan, [1833] r8 
Jur., 69 ; BoyU v. Bethvs L . C. Co., 
[1 876] 2 Ch. D., 726. 

5 Skip v. Hat wood , [1747] 3 Atk,, 
564 ; Hoilier v. Hedges , 2 Ir. Ch. 
Km 37 °- 

* Re Roundwood Colli erv Co., 
[1897] I Ch., 373. Cf. Riilout v. 
Fowler, [1904] 1 Ch., 658, 662, 3 
Ch., 93. 
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will be established as soon as he takes possession 
under the order. 1 But in any case his liability 
to account for moneys received and expended 
by him will arise immediately, even before 
completion of the security. 2 The duration of the 
receivership may be expressly limited by the 
order of appointment, otherwise it will ordinarily 
be determined by the pendency of the Its, 3 * and 
may, at the discretion of a court, be even made 
permanent. But as long as the order appointing 
a receiver remains unreversed, and the suit 
remains a Its pendens , the functions of the 
receiver continue, until he is discharged by order 
of the court. 5 

An order appointing a receiver cannot be 
collaterally attacked, except upon the ground of 
fraud 6 * or absence of jurisdiction/ and while it 
subsists it must be obeyed. But it should clearly 
state over what property the receiver is 
appointed. 8 A third person cannot apply for an 
order on the receiver, except through a party to 
the suit ; 9 and even where a receiver has exceed¬ 
ed his powers the proper procedure for the party 
aggrieved, though a stranger, is not to bring a 
separate suit, but to apply in the action in which 
the receiver was appointed for an order res ¬ 
training him. 10 “It is clear/' said Pigot, J., “ th at 


1 Morrison v, Skerne Iron Works 
Co., [igfcg] 60 L T., 588. As to 
the rule in other cases, see ante, 701. 

a Smart v. Flood f [1884] 4$ L. 
T., 467. 

3 Kerr, Rtt. y 155 ; WoodrofFe, 
59 - 

* Mathusvi Umamba v. fttaihusri 
Dipam&a , [1895] 19 Mad , 120, 

5 Dinonatk Sree monte v. Hogg , 

[1863] 2 Hay, 395. 396. 

’ * Woodroffe, Roc., 244 

T PoHshnatk v. Omtrto Nath , 

[1890] 17 Cal , 614, 618. 1 Pomeroy, 


Kq. R. t s. 182* 

8 Crow v. Wdod y . [1850] 13 

Beav., 271, 

0 Brocklebank v. E, L. Ry , Co ,, 

[1879] 12 Ch. I)., 839. 

Sea tie v. Cheat, [1884] 25 Ch. 
D 723. Separate proceedings 
against receiver can only be by 
leave of court, Ka mat chi w 
Sunday am, [1902] 26 Mad., 492, 
which must be obtained before 
institution, Fro mot ha v. Khtird t 
[1904] 32 Cal,, 270. But cf. ante-, 
704, 
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whatever is the least expensive course, consistent 
with a satisfactory enquiry, ought to be adopted, 
in order that the court shall not, by its own do¬ 
minant power, hold property on which the parties 
to the suit have no claim, and hold it in despite 
of the real owners.” 1 The court, therefore,- 
which has appointed the receiver, will generally 
hear and determine all rights of action and 
demands against him by petition in the cause,* 
it will grant possession by summary process to 
a purchaser at the receiver’s sale of immoveable 
property, 3 and it will aid a judgment-creditor, 
who desires and is entitled to lew execution 
against property in the hands of the receiver, 
by directing the latter to pay him up and- avoid 
the sale. 4 If the receiver fails to do so, the court 
may order the creditor to proceed against the 
property, and this order may even have the effect 
of discharging the receiver. 3 A sale by a receiver 
made under the order of court cannot, in the 
absence of fraud, be attacked collaterally by 
persons who were parties to the proceedings or 
by their representatives, and if these seek to 
challenge the propriety or validity of the order 
of sale, they must take their chance before the 
court which made it, and cannot maintain a new 
or independent action to set aside the order and 
the sale made by virtue thereof. 6 

If a receiver appointed for the management 
of an estate, ceases Ins connection with the estate 
after he has filed an appeal on its behalf, the liti- 


1 Mahomed Mehdi v\ Zoharra 
Be gam, [1S89] 17 Cal., 285, 28 7 ; 
JVtate v t .Pink , [1846] 1$ Sim., 450. 

* Woodroffe, Rec,, 81. 

* Minaioottessa v, lihatoonessa, 
[1894] 2i Ctrl., 479 

* Kerr, Rec., i7g-8o. 

* Raghunath v, Gopinath ) [190.5] 


25 A. W. N., no. Of course if 
the creditor does not seek to proceed 
against any property in the 
receiver’s hands, he need not apply 
to the court which appointed him. 

e Gora Cltand v, Makhan Lai , 
[1907] 6C.L J f) 404, 408 ; Aldersori, 
Rec.f s, 604. 
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gation commenced by him does not abate, though 
it cannot proceed without the officer succeeding 
him being impleaded properly to represent the 
interest concerned. 1 A receiver is only the 
official representative of an estate ; consequently 
if, while the true owner is being ascertained, he 
brings an action in ejectment for the benefit of 
tfie estate, and subsequently, before the suit ends 
in a decree, his office comes to an end, the true 
owner has a right to step into the receiver- 
plaintiff’s place and continue the action. 2 

When a receiver retires, an application for Appointment 
the appointment of another receiver m Ins place 
should be made in court, and not in chambers.' 

Two receivers will not be appointed contempora¬ 
neously to the same property. 4 And where a 
receiver has been appointed of a particular estate, 
upon the determination of that estate the custody 
of the court will cease, and the owner then en¬ 
titled may take possession without making any 
application to the court. if the subject- 

matter of a receivership is the estate of a tenant 
for life, upon the demise of the tenant the remain¬ 
derman will have a right to come in without 
reference to the court which appointed the 
receiver. 5 


1 A &u Id Pa ra ties i v. D/ielli Jaga n - 
mdka y [1905] 28 Mad, 157. Cf* I 
Pomeroy, tiq* /?,, 350, “An action 
may be brought against a receiver 
on a liability incurred by hia 
predecessor in the receivership, 
since the receivership is continuous 
and uninterrupted until the court 
relinquishes its hold upon the 
property, though its personnel may 
be subject to repeated changes ; 
the position of a receiver in this 


respect being somewhat’analogous 
to that .of a corporation sole.” See 
also s. 195. McNutla v, Lockridge y 

141 u; 327,332. 

* Madeod. v. Kisson , [1904], h 

Bom. L. R„, 995, 

4 Stalhirtt v. Stalkartt , [1900] 

28 Cal., 250. 

1 Searle v. Cheat y [1884] 25 Ch. 
D., 724, 

5 Kerr, Rec^ 185 ; Re Stack , 13 
Ir. Ch., 213. 
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LECTURE XII. 

Injunctions. 

The last form of specific relief 1 will consider, 
is that given by preventing a party from doing 
that which he is under an obligation not to do.' 
Since ‘obligation’ is defined to include every duty 
enforceable by law,' this form of specific relief, it 
would appear, is applicable to all cases where one 
person can enforce a duty against another, or, to 
use the correlative term, where one person is 
vested with a right which empowers him to 
constrain the other to adopt a particular line of 
conduct or to do or abstain from doing a 
particular act. This right may or may not arise 
out of a contract, and the remedy of injunction, 
by which preventive relief is granted by a court, 3 
may be held to be available throughout the whole 
range of law. But the jurisdiction is carefully 
defined in Part III, Specific Relief Act, and to 
some extent circumscribed. It still remains, 
however, a vast and expansive jurisdiction and 
forcibly illustrates the power of equity, in spite 
of the fetters of codification, to march with the 
times, and adjust its beneficial remedies to altered 
social conditions and the progressive needs of 
humanity. Fortunately for me the whole subject 
has been dealt with at large and with conspicuous 
ability and learning by a previous Tagore Law 
Professor, the present Mr. Justice Woodroffe of 
the Calcutta High Court ; so I will confine my 
observations to broad and general considerations 
and to certain points of practical moment. 4 


1 S. R. A , s. 5 (c). 
4 Ibid, s. 3. 


• Ibid, s. 52. 

i Principal Nelson of the Madras 
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An injunction may be either prohibitory or prohibitory, 
mandatory. The object of the process issued nrnncNory.' 
by the court is governed by the fact whether the 
person against whom it is issued has already 
committed some act or allowed some omission 
which infringes the complainant's right, or he 
has only threatened such commission or omission ; 
and the process has also regard to the conse¬ 
quences which have followed upon the commission 
or omission complained of, if actual and past. 

If, for the establishment and enforcement of the 
right infringed or about to be infringed, it is 
enough to forbid the wrong-doer and restrain him 
from perpetrating or continuing the wrong, a 
prohibitory or restrictive order is all that is 
called for. If, on the other hand, the wrong¬ 
doer’s act or omission has been attended with 
results which have changed the situation of the 
parties and altered the status in quo , there can 
be no restoration unless the wrong-doer is com¬ 
pelled to undo the effects of his act or omission, 
and in such case a mandate will be issued requir¬ 
ing the performance of such acts as may be 
necessary to afford specific relief to the injured 
party.' A trustee may commit a breach of trust, 3 
or a person may cause such unnecessary noise in 
his compound as to interfere materially and 
unreasonably with the physical comfort of the 
occupier of an adjoining house. 3 In such cases 
the party aggrieved may have full redress by an 
order which enjoins the trustee or the neighbour 
from repeating or continuing the breach of the 
obligation existing in the plantiff’s favour. 4 But 


Law College has also published a * Ibid, ill. (s) ; Benjamin v 
comprehensive and very helpful Siorr, [1874)90. P., 400- Frits 
treatise on the subject, v. Hohwn, [1880] 14 Ch. I). 542 

S. R. A., s. s$. 555 - 

Ct. ibid, s, 54, ili. (//). « ibid, s 54. 





SPECIFIC RELIEF. 



736 



Temporary, 

perpetual. 


Temporary 
or interlocu¬ 
tory. 


a publisher may pirate the copy right of another 
publisher, 1 * 3 or your neighbour may run up a wall 
which obstructs your easements of light and air." 
In such cases the complainant cannot have 
complete relief unless there is a restrictive order 
forbidding the breach of the obligation in future, 
and in addition a mandatory order directing the 
delivery or destruction of the pirated copies- 5 or 
the demolition of the offending structure. The 
right protected may be contractual. If there 
is"a lease for the purpose of erecting and working 
mills, the lessor covenanting to supply water from 
canals and reservoirs on his estate, he may, oh 
committing a breach of the covenant, be 
enjoined from continuing to keep the said canals, 
or the banks, gates, locks, or works of the same 
respectively, out of good repair, order or condi¬ 
tion. 4 - 

The injunction may be either temporary or 
perpetual. 5 An order may, o.g., be made in a 
pending suit with the object of keeping things 
in statu quo , till the determination of the rights 
of the parties in the cause, or it may be made 
after such determination with the object of giving 
effect to and protecting those rights. These two 
forms of injunctions are treated of in two distinct 
chapters 6 of the Specific Relief Act. The provh 
sions in limitation of the right to perpetual 
injunctions are therefore not strictly applicable 
to the case of temporary injunctions/ and I will 
deal with these latter first. 

A temporary or interlocutory injunction is 
such as is to continue until a specified time, or 


1 Ibid, ill. (w), 

* » Gf. ibid, s. 5 5 , ill. <*)■ 

3 Ibid, ill. (tf). 

4 Lane v, New digate , [1804] 10 

Yes., 192, 1 Ames, 74 (Eldon, C T.). 


a S. R. A., s. j)2. 
a Chapters IX and X. 

7 Amir Bulkin v. Administrator* 
General of Bengal , [1895] 23 Cal., 
351 - 
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until the further order of the court, and may be 
granted at any period of a suit. 1 The provisions 
of the Code of Civil Procedure regulate this 
species of specific relief. 2 It may be granted to 
enjoin waste pendente lite 3 or the breach of a 
contract or other wrong independent of contract 
i.e, a tort. 4 The ultimate object of the suit may be 
a perpetual injunction or the determination of 
some right to property or otherwise. But where 
the defendant has committed or is threatening 
what the plaintiff alleges to be a breach of an 
obligation or, more briefly, a wrong, the plaintiff 
may ask the court to direct the object-matter of 
the dispute to be maintained in statu qiw t till the 
issue between the parties has been determined. 
If specially the plaintiff’s suit is to recover 
property in specie , the defendant ought not to be 
allowed to decide the suit in his own favour by 
making away with the property in question. 5 
Where the sole object of a suit is protection by 
means of an injunction, to withhold a temporary 
injunction may practically decide the cause in 
favour of the defendants, without giving the 
plaintiff an opportunity to establish the truth of 
the case made by his plaint. 6 Section 492 of 


1 s. R. A., s. 53. 

fl Secs, 492 to 497 ; Act V of 
1908, Soli. i, Or. 39. 

3 C.P C., s. 492 ; Act V of 1908, 
Sch. i, Or. 39, r, I. Raja Ram v. 
Dkaram Das, [190532 A.L.J.R., 601. 

4 C. P. C., s. 493 I Act V of 

1908, Sch. i, Or. 39, r, 2. Darab 
Kimr v, (hmti Knar , [1900] 22 
All., 449, cannot be supported. 
This will not apply where the 
defendant is in possession of the 
property in dispute and the plaintiff 
13 out of possession, Sulramanya v. 

Yen git ) [1908] 18 M, L. J, R., 302. 
The general equity jurisdiction of 
the B 3 igh Court to grant temporary 
injunctions is not restricted by the 
Civil Procedure Code, Mungle 

93 


Ckand v. Gap a l Ram , [1906] 34 
Cal., 101; Rash Behary v. Bhowani , 
ibid, 97 ; Uderam v, Hyde rally 
[190S] io Bom. L. R. 1141. Contra , 
j Yairamdas v. Zamonlal , [1903] 27 
Bom , 357. 

5 Robinson v. Pickering , [1881] 
16 Ch. D., 636. 

Salomon v, Herts , [1885] 40 

j NJ. Eq , 400, 1 Ames, 128 (suit n> 
restrain defendants from making 
public secret peculiar methods and 
processes alleged to have been 
learnt while in plaintiff’s service ; 
apprehension of disclosure pendente 
hte which would make plaintiff’s 
success at the conclusion of the 
suit, “but a barren and worthless 
victory”, per Runyon, C, ). 



'• WIST#), 



C. P. C., 5 . 
493 * 


Transfer 
pendente Hie . 
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the Code 1 accordingly provides that “if in any 
suit it be proved by affidavit or otherwise (a) that 
any property in dispute in a suit is in danger 
of being wasted, damaged, or alienated by any 
party to the suit, or wrongfully sold in execution 
of a decree ; or ( b) that the defendant threatens, 
or is about to remove or dispose of his property 
with intent to defraud his creditors,” the court 
may grant a temporary injunction or give such 
other order as it thinks fit, to prevent the 
anticipated injury. This section is not compre¬ 
hensive enough, but in practice is liberally 
construed. Not only will all vexatious alienations 
pending a suit be restrained, 3 but a court will 
also interfere by injunction to prevent serious 
damage or waste tending to change the nature 
and value of the property, such as the destruction 
of works of irrigation, the removal of principal 
buildings, the cutting down of timber unfit for 
use or adapted only for ornament, or anything 
else which amounts to mischievous or malicious 
waste. 3 Where the defendant, a railway company, 
agreed to buy the plaintiff’s land and made their 
line upon it, but neglected to pay the price, in 
a suit to enforce the unpaid vendor’s lien, the 
defaulting company was enjoined from running 
their trains until they had paid the money. 1 In 
another railway case Lord (Tottenham lucidly 
explained the principle upon which courts act : 
“ It is certain that the court will in many cases 
interfere and preserve property in statu quo 
during the pendency of a suit, in which the rights 


1 Act V of 1908, Sch. i, Or. 39, Er/iardt v. Boaro , [1885] 113 U, 
r. I. S„ 537, I Ames, 507. 

8 Daly v, Kelly , [1816] 4 Dow, 4 Allgood v. M. Q. D. Ry. Co 
417, 440; Echliff v. Baldwin , f 1886] 33 Ch. D. t 57 1. Cf. ante, 695, 

[1809] 16 Yes., 267. Distinguish Taylor v P Florida E.\C, 

1 Lowndes v. Bottle, j’1864] 10 R. Co , [ t§Oj} 17 L. R. A., N. S, } 
Jur., N. S., 226, 1 Keener, 604 ; 307. 
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to it are to he decided, and that without express¬ 
ing, and often without having the means of 
forming, any opinion as to such rights. It is true 
that no purchaser pendente lite would gain a 
title ; but it would embarrass the original purchaser 
in his suit against the vendor, which the court 
prevents by its injunction....It is true that the 
court will not so interfere, if it thinks that there 
is no real question between the parties ; but 
seeing that there is a substantial question to be 
decided, it will preserve the property until such 
question can be regularly disposed of. In order 
to support an injunction for such purpose, it is 
not necessary for the court to decide upon the 
merits in favour of plaintiff. If, then, this bill states 
a substantial question between the parties, the 
title to the injunction may be good, although the 
title to the relief prayed may ultimately fail.”' 

No distinction is made between moveable 
and immoveable property, and immediate and 
prompt protection may be very necessary where 
the chattel in dispute is of peculiar value, say, 
an heirloom or ancient family picture.* In 
Hood v. Aston, 3 the defendants were bankers 
who held a bill of exchange for which they had 
given value, but had notice that it had been 
improperly accepted, in the partnership name, 
by a partner of the plaintiffs, Lord Eldon, C., 
granted an interlocutory injunction restraining 
the defendants from negotiating the bill, and 


1 G. \V. Ry. Co, v. B. &\ 0 . Ry* Co,, sale pendente lite of railway 

[1848] 2 Pi)., 597, 602-3 (two rail- waggons wag enjoined ; so in Good- 

w ay companies having agreed to nil v. Good all , [1852 | 16 Jur, 316, 

amalgamate and make their lines the transfer of papers and deeds 

in union, injunction granted to res- belonging to a testa tor’s estate. In 

train one of them from making and America slaves have been similarly 

disposing of its line otherwise). protected, Henderson v, Vai%lx y 10 

55 A rundell v. Phipps, [1804] Yerg., 30. 

10 Ves., 139, In North v. G. 0 [1826] I Russ,, 412, 41 $-6. 

•A 1 ". Ry, Co. } [i860] 2 Giff., 64, the 


Moveable 

perty. 






Lis pendens. 
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said : “This bill of exchange - , if it passed by 
negotiation into the hands of a third person, who 
had no notice of the circumstances under which 
it came into the possession of the bankers, would 
be as good a bill of exchange as any person 
could desire to have, and from that danger, and 
the mischief attending it, the plaintiffs have a 
right to be protected. It is true that even if the 
court were not to act, they could still have the 
security of Its pendens. But it is quite a new 
doctrine to me, that a security like that, which is 
far from being the best that a prudent man would 
wish to have, is to deprive the suitor of the more 
effectual protection of an injunction, or that the 
court, because it acts on the doctrine of lis 
pendens , will not prevent (if possible) the neces¬ 
sity of proceeding on such a principle.” In 
another case where the bill had been “taken 
under circumstances which were calculated to 
raise suspicion and ought to have occasioned 
inquiry,” the court said that "there was no ne¬ 
cessity for proving such a case, and much less 
for showing that the defendants knew of the 
illegal consideration, in order to sustain the in¬ 
junction.”* So where a steward was suspected 
of having embezzled a large sum of money 
received by him for rents, and invested the same 
in stock in his own name, Lord Eldon enjoined 
him from transferring any stock whatever in his 
name, though the plaintiff did not claim the whole 
of the stock as his money in a transmuted form.* 

[ Lord Porlarlingion v. Soully , of each) ; Esdaile v. La Xauze, 
r 1834] 3 My. & K m 104 (bill given [1836J 1 Y. & G., Ex. t 394 (bill frau- 
by plaintiff tor money lost at play). dulently endorsed by agent) ; Smith 
Cf. Maitland v. Backhouse, [1847] v. Aykw*U t [1747I3 Aik., 566 (pro- 
16 Sim., 58 (note endorsed by missory note given under a mar- 
rich niece under undue influence riage brocage agreement), 
of insolvent uncle, accepted with- * Chedwortk v. Edwards , [1802] 
out inquiry by bankers who were 8 Ves., 46. But see Cox v. Pax- 
acquainted with the circumstances tons, 1 Mad, Ch. Pr.. 215 
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An interlocutory injunction will be issued not 
only to restrain free and voluntary acts of the 
parties, but also acts in inviluni. A sale in 
execution of a decree of court may be enjoined 
if wrongful, and the very language of the Code 
shows that the legislature distinctly contemplates 
and recognises that even a. sale ordered by a 
court of competent jurisdiction may under certain 
circumstances be “wrongful.” It is easy to con¬ 
ceive that a stranger to a decree may have rights 
in the property, which the decree purports to 
affect, superior to and paramount over any that 
the decree-holder may claim. A trustee may 
have in breach of the trust, mortgaged trust pro¬ 
perty, a shebait or niutwalii may have wrongfully 
dealt with endowed lands, a Hindu coparcener 
may have alienated a joint ancestral house in 
derogation of the vested rights of other co- 
owners. Such transfers do not pass a perfect 
title, and if the transferee seeks to enforce any 
by obtaining a judgment and decree against tire 
actual transferor, the parties ultimately injured 
may sue to have their rights declared in the 
property in question and, pending the determina¬ 
tion of such rights may have even a contemplat¬ 
ed court-sale stayed for the time. The case is 
still stronger when in execution of a simple 
money-decree against A, tIre property of B is 
attached and advertised for sale. B may or 
may not fde a claim under section 278, Civil 
Procedure Code. 1 * If the claim is determined 
summarily in his favour, the decree-holder may 
institute a regular suit for a declaration of the 
right which he claims; if otherwise, the claimant 
will have to institute a regular suit. 8 In the former 


1 Act V ot 1908, Sch. i, Or 2t, 0 C. P. C„ s. 283;'Act V of 

r. $8 ; ante, 662. 1908, Sch. i, Or. 21, r. 63. 
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case, the decree-holder may obtain a decree and 
then resume the execution proceedings temporarily- 
interrupted, and if the claimant appeals against 
the decree it may be necessary for him to have 
protected from sale the property which he claims 
pending the litigation. In the latter case, the 
claimant-plaintiff may even in the court of first 
instance find it necessary to invoke the aid of 
the court for this purpose. And not dissimilar 
will be his position when he elects to file at once 
a regular suit for the establishment of his title 
to the property in danger, without taking his 
chance of a prior summary investigation. When 
a claim is made under section 278 of the Code, 
the court may stay further proceedings in execu¬ 
tion relating to the property in dispute. 1 When 
a suit with the same object is filed on the regular 
side, there is apparently no substanlial reason 
why the court should refuse to exercise its dis¬ 
cretion in favour of the party who puts forward 
a bona fide claim and is bound to be seriously 
embarrassed if the subject-matter of the claim is 
in the meantime sold by public auction. Any other 
course can lead but to circuity and multiplicity 
of action. The applicant for the court’s protection 
may be the plaintiff in a suit or the appellant 
in an appeal. But the accident whether he was 
arrayed as the plaintiff or the defendant in the 
court of first instance can not make any differ¬ 
ence in principle, 2 and even a void act under 
colour of judicial process may be subject to in¬ 
junction. 3 At the stage when an interlocutory 


1 C.P.C., s. 278 ; Act V of 1908, 
Sell, i, Or. 21, r. 58(2). Upon a 
decree being appealed from, execu¬ 
tion of that decree may be stayed, 
C. P. C\, 5, 545 ; Act V of 1908, 
Seh. i, Or. 41, r. 5. Cf. Poliui v, 
Gray, [1879] 12 Ch. LX, 438. 


* Cf. C.P.C.,s. 582; Act Vof 1908, 
Bch. i, Or. 22, r. 11. Bmkitt, J., seeing 
to have thought otherwise in an 
unreported ease (Hautari v* IJayet 
Begam , F. A. No. 1 of 1901, dis¬ 
posed of on June 3, 1901). 

3 “No reason in law or in morals 






WRONGFUL SALE IN EXECUTION. 743 

injunction is applied for there is no occasion for 
a final adjudication of the rights in issue in the 
suit, but if the court is satisfied by affidavits or 
otherwise that there is a reasonable apprehension 
of injury to a prima fade right, it will be failing 
in the discharge of its duty, if it deliberately omits 
to afford protection against what, so far as it is then 
in a position to judge, appears to be a wrong. 1 

1 have laboured to put this matter clearly 
before you because it is one that arises frequently 
in practice, and because a recent decision of a 
Division Bench of the Allahabad Court reported 
in the official reports, has thrown some doubt 
upon well-settled principles. 2 The respondent 
in the case before their lordships had obtained a 
simple money-decree against one Mohan Lai 
and proceeded to attach and sell properly which 
Chando Bibi claimed to be hers. The summary 
inquiry in the claim case having resulted in the 
lady’s favour, the decree-holder brought a suit 
under section 283, Civil Procedure Code, which 
was decreed. Chando Bibi appealed to the 
High Court and applied for an interlocutory order 
to stay the sale pending the disposal of the 
appeal. Knox and Aikman, JJ., thought it was 
impossible to say that the property was in 
danger of being wrongfully sold in execution of 
the decree held by the opposite party, and re- 


can be found/' said the Indiana 
Court, “that will justly support the 
position of one who resists an in¬ 
junction where he concedes he is 
acting under colour of authority, 
but in fact has none, and is using 
that authority to seize and selL 
without right or the semblance- of 
justification the land of another, 
No one, we suppose, doubts that 
a property owner may quiet his 
title against an apparent claim, 
though it be never so empty, and 


if he may do this, surely he may 
by injunction prevent that apparent 
claim from clouding his title, with¬ 
out delaying until it has assumed 
that shape Bishop v. Moorman , 
49 Am. R., 731. 

1 Cf. Parker v f DJianji Boy , 
[1907] F\ L. R., no* 53. 

3 Re Chkiido Bibi , [1903] 26 Ail., 
31 r. This purports to overrule 
Kir pa Day a l v, Ram Kisfwri, [1885] 
10 All., 8o, 



Doubtful 
ruling of 
AiJahnhnd 
High Court. 
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Discretion, 


fused the application. The point has been sub¬ 
sequently reargued in the Allahabad Court and, 
to my knowledge, the ruling in question has not 
been followed in more than one case, but similar 
applications for the stay of an execution-sale 
have been disposed of on the merits. Quite re¬ 
cently, however, another Bench has expressed 
its approval of the decision in In the matter of 
Chanda Bibi' and I cannot help regarding this 
as very unfortunate. 1 * 3 

The granting of an injunction rests in the 
judicial discretion of the court, 5 a discretion 
which, as l have pointed out before, is sound and 
reasonable, 4 not arbitrary or capricious, 5 and it 
has to be reasonably exercised with reference to 
all the circumstances of the particular case. 6 It is 
capable of correction by a court of appeal 7 * even 
when exercising the limited jurisdiction conferred 
by.section 584, Civil Procedure Code, 3 but th a. onus 
is upon the appellant to show that the court below 
has erred in the exercise of its discretion. 9 “I have 
no hesitation,” remarked Jesse!, M.R., “in saying 
that there is no limit to the practice of the court 
with regard to interlocutory applications so far 
as they are necessary and reasonable applications 


1 Meghrty v. Lai a Mai , [1907] 

4 A. L. J„ 34 *- 

3 In support of the view in 

the text see B raj end ret Rup Lal y 

[1886] 12 Cal,. 5x5; Amir Bulkin 

v. Admr , Gen , Bengal^ [1895] 23 

Cal., 351 ; Nelson, htj., 540-4; 
Wood r off e. ;g3-7 ; 1 A. L. J,, 

61 2 Cf. Purshottam v. Purshotiam , 
[1884] 8 Bom., 532. 

* S. R. A., s 52; 2 Story, Eq , s. 
863. A distinction has been drawn 
in America between cases where the 
injunction is sought in aid of 
private right and where it is asked 
in some matter puhlici juris ; in the 
latter case, it has been said, an ab¬ 
solute duty devolves upon the court 
to exercise its jurisdiction to ac¬ 


complish the public object. Spel¬ 
ling, /»/„ S. 22 , p, 34. 

4 S. R, A., s. 22; Ay ns ley v, 
Glover , [1874] 18 Eq., 544,' 545. 

5 2 Story, Eq t , s* 742, 

® Greenwood v. Hornsey , [1886] 
33 Ch. D., 471; Martin v. Price , 
[1894] I Ch , 276, 280; Taylor v. 
florid a E,C,R Co [1907] 16 L R.A., 
N.S., 307 (specific performance of 
contract). 

1 S.R A , s, 22 ; Davy v. Garrett, 
[1878] 7 Ch. D„ 473. 

B Ram Bahadur v. Ram Shankar , 

[1905] 27 All., 688, F. B. Act V of 
1908, s. 100, 

■ Shctdi v. A imp Singh, [1889] 
12 All., 436, F.B. ; In re Martin, 
[1882] 20 Ch. D., 365, 369. 
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ancillary to the due performance of its functions, 
namely, the administration of justice at the hear¬ 
ing of the cause." 1 A man who comes to the 
court for an interlocutory injunction is not re¬ 
quired to make out a case which will entitle him 
at all events to relief at the hearing. It_ is 
enough if he can show that he lias a fair question 
to raise as to the existence of the right which he 
alleges, and can satisfy the court that the pro¬ 
perty should be preserved in its present actual 
condition, until such question can be disposed 
of. a There may be a doubt as to the plaintiff's 
right, but this will not justify a refusal of the 
injunction, unless it is a serious doubt which 
remains after the faithful application of the 
judge’s faculties to its solution. 1 The court must 
be guided by a discretion according to the ex¬ 
igencies and the nature of each particular contro¬ 
versy. 4 The court will, consequently, take into 
consideration the balance of convenience, and 
determine whether an interim interference is 
expedient. If the property in question is likely 
to be destroyed or seriously damaged, 5 or if a 
refusal to enjoin the defendant is likely to result 
in the creation of new rights which can be got 
over only by further litigation, 6 a court will be dis- 


1 Smith v. Peters, [1875] 20 Eq„ 
5IT, 513. In Sinionds v. Mallet t 
[1883] 24 Ch. Dm 346, pending a 
wife’s suit for judicial separation, 
the husband was enjoined from 
going into her house to annoy the 
plaintiff. In Williams v. Williams, 
[1818] 2 Sw„ 253, 2 Keener, 199, 
deft, was enjoined from running 
coaches in competition with plff, 

* Kerr, /«/., 12; Pmvell v. Lloyd , 
f 1826] 1 Y. & J. t 4 27 > 3 * R-R-* 662 i 

Iludson v, Bariram, [ 1818 ] 3 M au d,, 
440 (ground for supposing relief 
may be given enough). 13 ut see 
Redd away v. Schroder Smidt, 
[1903] SC.YV.N., 151. 


3 Little v* * Gould, 2 Blatchf,, 165, 

J Ollendorff v. Black , [1850] 4 
De G* & Sm., 209 (Knight Bruce, 
V c,). 

s Wilson v. Wilson, [1848] I II. 
L. C, 538. Cf, Gangabai v, 
Pitrshotum , [1907] 32 Bom., 146. 

15 £<fttiff v, Baldwin, [1809] 16 
Ves., 267 ; Curtis v. Marquis of 
Buckingham , [1814] 3 V. & B., 168. 
In Turner v. Wight, [1841] 4 Bea\\, 
40, Langdale, M.R., thought doc¬ 
trine of hs pendens might afford 
sufficient protection to plaintiff. 
But see per Turner, L. J, , Hadley 
v. London Bank of Scotland, [1864] 
3 De G. J.& S., 63,70. 
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posed to interfere in favour of the plaintiff. Where 
in violation of the covenants in a lease the leasehold 
property was used as a disorderly house, the court 
of appeal in England issued an interlocutory 
injunction against the occupier without determin¬ 
ing the nature of his interest in the premises.' 
But where the apprehended injury is not of a 
serious nature, the court may listen to sugges¬ 
tions made by the defendant that his rights will 
suffer by premature interference. 3 The plaintiff’s 
conduct, e.g\, undue delay in making his applica¬ 
tion or apparent acquiescence in the wrong com¬ 
plained of, may disentitle him to this summary 
relief, and where the effect of granting such relief 
is likely to injure the defendant much more than 
the plaintiff, the balance of convenience will be 
against the issue of a temporary injunction.’ A 
vexatious interruption to the enjoyment of pro¬ 
perty is not favoured. Thus where the plaintiffs 
sought to enjoin the defendants from working 
certain coal mines, and the defendants set up a 
claim under a prior unexpired lease, Knight 
Bruce, V. C., said; “The defendants, who 
claim a right to do what they are doing, are, 
it is true, by working the coal taking away the 
very substance of the property, which may in 
a sense be perhaps called in this case, and might 
in others certainly be, waste or destruction; 
but, on the other hand, it is the only mode in 


*• Marnier v. Falcke ) [£#91] 2 
Cb.. 554, 2 Keener, 609. 

2 Shrewsbury Fy. Co. \\ S. & B. 
Ry. Co US5 1 j 20 L. J., Ch., 574, 
Cruttnell v. Lye t [1810] 17 Ves., 
335 (sale of goodwill). But the 
courts are not inclined to apply the 
maxim de minimis 71072 curat leu*. 
to cases where there has been an 
actual invasion of property rights, 
Spelling, 30, 

* Sin gar an Cqal Syndicate v. 


Indy a Xat/t Chatterjee , [1905] 10 
C. W. N., 173. In the case of 
mines, though the property may be 
gravely affected by working pen¬ 
dente lite , yet inconceivable mis¬ 
chief may ensue by the value of the 
opportunity of working the mine 
being lost, and an interim stay, 
order should be made with extra 
caution, Grey v. Narthnmbe* land, 
[t$09] 17 Ves,, 2 $i, 
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which tiie property in question can be usefully 
enjoyed or made available, and may, therefore, 
in a sense perhaps be deemed not more than 
taking the ordinary usufruct of the thing in 
dispute, nor is unskilful or unminer-like working 
established against the defendants to my satisfac¬ 
tion, nor are they said to be insolvent, ’ An 
interlocutory injunction was refused, 1 Where the 
title to land is disputed, before the determination 
of this issue, a defendant in possession will not 
be restrained from the ordinary and natural use 
of the premises and the enjoyment of all benefits 
which How from possession. If, e.g., the premises 
be a farm, be should be permitted to use it in 
any ordinary way, as such a farm is used, with 
the single limitation that he commit no waste, 
and make no substantial and injurious change in 
its condition. 2 

The court must be satisfied that the matter interlocutory 

, . . , . mandatory 

is emergent and its immediate assistance is required injunction, 
before it will issue a temporary injunction, 3 for 


1 Ha igh v. Jaggar, 1 845] 2 Co 11, 
Cl),, 23 ij 1 Ames, 4*35. 

a Per Brewer, J,, Snyder v, 
Hopkins, [1884] 3 1 Kan , 557, 1 
Ames. 509, 

a In rhe case of an alleged nuis¬ 
ance produced by the working of 
an enormous slearn hammer on 
premises adjoining’ the plaintiff’s 
house, Page Wood, V. C, said, 
If I found any real apprehension 
of serious and immediate injury to 
health or of any pressing character 
ol the like nature (such as the cases 
of stencil or of apprehended in¬ 
undation) I would interfere to 
prevent such if reparable injury in 
the meantime, but in this case I 
see nothing except anno/since 
apprehended by the plaintiff: and 
I certainly think that on the ques¬ 
tion of balance of convenience I 
ought to refuse the injunction. ” 
Etiden v Fifth, [1863] l U & M , 


573, 1 Ames, 564.. “ A strong case 

must be presented, and the impend¬ 
ing danger must be imminent and 
impressive, to justify the issuing of 
an injunction as a precautionary 
and preventive remedy. ’ Railroad 
Co. v, Pruddeu, 5 C. E. Grey, 530. 
“As a preliminary injunction is 
in its operation, somewhat like 
judgment and execution before 
trial, it is only to be resorted to 
from a pressing necessity, to avoid 
injurious consequences which can 
not be repaired under any standard 
of compensation.’’ Mammoth Vein 
Coal Co.'s Appeal , 54 Pa, St, 183. 
Spelling, 32 A previous notice 
of action is required in the case of 
some municipal and other authori¬ 
ties, but this is not meant to license 
them to do any mischief they please 
whilst the notice is running, and 
English courts may issue inter¬ 
locutory injunctions meanwhile to 
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there is a possibility of irremediable injury being 
caused to the defendant,’ especially if the injunc¬ 
tion asked for is of a mandatory character. In 
a comparatively old case Lord Hardwicke is 
reported to have said that he never knew an order 
to pull down anything on motion. 2 The court is 
slow to grant an interlocutory mandatory injunc¬ 
tion. 3 But where the injury is immediate and 
pressing and irreparable and clearly established 
by the proofs, and not acquiesced in by the 
plaintiff, a preliminary mandatory injunction may 
be granted, although the act complained of was 
fully completed before the suit was commenced. 4 
Where the plaintiffs, cotton manufacturers, com¬ 
plained that the defendant who had large pieces 
of water in his park, supplied by the stream 
which flowed to the mill, had since April 4, 1785, 
at one time stopped the water, and at another 
time let in the water in such quantities as to en¬ 
danger the mill, with the object, it was alleged, of 
obtaining money from the plaintiffs, Lord Thurlow 
said, “ The court will not restrain what has been 


prevent immediate and irreparable 
injury by, e.g., a nuisance. Flower 
V* Local Board cf Low Leyton , 
[i» 77 '| 5 Ch. D„ 352- 
1 Cf. Stevens v. Keating, [ 184.7J 
2 Phil., 333, 1 Ames, 628 (patent 
case); 7'ilg ft man's Co. v. So cute 
A non, [1883] 25 Ch. D., 1, Where 
plaintiff complains of an infringe- 
Patent rights ment of patent right, if there is a 
serious question to be tried at the 
hearing, Plimpton V. Malcobmon, 
[l 875 l 20 Eq., 37 ? * Ames,632, and 
neither the patentee’s right nor the 
infringement is beyond reasonable 
doubt, Standard Elevator Co. V. 
Cram Elevator Co ., [1893! 56 Fed,, 
7 e 8, 1 Ames, 633, an interlocu¬ 
tory injunction has been refused in 
Kngiand and America. Bat previ. 
011s adjudication even as against 
other alleged infringers, Edwin v, 
Beacon Co,, [1893] 54 Fed., 678, 1 


Ames, 630 ; Bovile v. ■ - >dur % [1S66] 
2 Kq., 195 ; or long ami uninterrupt¬ 
ed possession may be taken as 
prim a fa c ie e vide n e e o 1 title, Ste bens 
v. Keating, supra ; Davenport v. 
yepson, [1862] 4 De G. F, & L, 
440, 477. Where defendant is 
likely to go on selling the invention 
to many others, to prevent a multi¬ 
plicity of suits, the court may issue 
an interim injunction, but it will not 
as a rule stop an old established 
business. Plimpton v. Spider , 
[1877] 4 Ch. D., 286 j Fernie v. 
Young , [1866] r II. L., 63, 78. 
Terrell, Patents, 3x3 sqq. 

a Ryder v. Benlham, [1750] 1 

Y r es, Sr., 54.3, 1 Ames, 564. 

8 Gale v. Abbot, [1862] 8 Jur M N, 
S ,9 87 - 

* 4 Pomeroy, Eg. . 7 ., s. 1359. 
See authorities collected in 2 Pome- 
i'oy, Eg, R l} cb, xxx. 
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enjoyed for twenty years past; but if what lias 
been so enjoyed is used in a different way, so as 
to do mischief the court may interpose,” and the 
Chancellor issued an injunction restraining the 
defendant "from using dams, weirs, shuttles, 
floodgates, and other erections, so as to prevent 
the water flowing to the mill in regular quantities 
as it had ordinarily done before the 4th of April.” 1 
Where the defendant obstructed the passage 
of smoke from flues used for many years by the 
plaintiffs by placing tiles upon the chimney-pots, 
Wood, V. C., felt no hesitation in granting a man¬ 
datory injunction, though the issue as to the plain¬ 
tiffs’ right to such passage for the smoke had yet 
to be tried. The plaintiffs’ house lay in imminent 
risk of becoming uninhabitable in the meantime. 1 
And especially where after the motion for a 
temporary injunction the defendant has evaded 
service of notice or upon such service has hurried 
on with the constructions objected to, there is a 
race against law, 3 and the court will not allow 
itself to be circumvented or imposed upon by a 
proceeding of that kind. 4 “ Jf builders will 
take the chance of running up a building in that 
way,” said Lind ley, L. ]., "they must take the risk 
of pulling it down.” 5 


[ Robin sou v, Lord Byron, (17S5) 
1 Bro C. C\, 588, 1 Arnes, 566. Cf. 
Lane v. Neiodtgate, [1804] 10 Ves., 
192, 1 Arnes, 75. The former prac¬ 
tice in England was to issue a 
mandatory injunction in the nega¬ 
tive form. But now the court says 
in plain terms what it means and 
in direct words orders constructions 
to be pulled down and removed. 
Jackson v. Xormandy Co ,, [1899] 1 
('h*. 438- 

* Hervey v. Smith, [1855] t K. 
& J., 389. Jn the later case of 
London R\\ Co. v. Lancashire 
Co., [1867] t luj, 174, the 


learned V. C, explained: ‘ It was 
one of those simple and summary 
acts which can be so immediately 
done that it is not possible to pre¬ 
vent it while the right is being 
tried, and I decided that the court 
would interfere to prevent such 
damage.” 

9 Coo he y- Boynton } 135 Pa. St., 
102 . 

* Smith v. Day , [1880] r3 Cb. D., 
6515 Van Joel V. Hornsey, (1805! 
2 Cb., 774, 1 Ames, 546. 

T an Joel v, Hornsey , supra. Cf. 
Dame l v. Fterg us on, f 1891 1 2 Cb,. 
27 . 
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Leading 

principle. 


Conditional 
inj u action. 


But where no very special circumstances 
occur lhe leading principle, in Lord Coltenham’s 
opinion, which ought, generally speaking, to be 
the guide of the court, and to limit its discretion 
in granting injunctions, is that only such a restraint 
shall be imposed as may suffice to stop the mis¬ 
chief complained of, and where it is to stay fur¬ 
ther injury, to keep things as they are for the 
present. 1 

The court in the exercise of its discretion, 
may grant an injunction upon terms. 2 It may 
require from the plaintiff, applying for an inter¬ 
locutory order, an undertaking to compensate 
the defendant for such loss as may be caused 
to him by the injunction. 3 It may only partially 
restrain the defendant 1 or, instead of granting 
an injunction may direct the defendant to keep 
an account or give security or do some other 
act which tlie court thinks fit. 5 An injunction, 
though irregularly obtained or erroneously grant¬ 
ed, -must be obeyed so long as it is not dis¬ 
charged, 6 but even before the trial of the cause 
the court may discharge, vary or set it aside 
upon motion. 7 A temporary injunction cannot 


’ BUtkemore v. Glamorganshire 
Canal Nav , [1832] 1 My.&'K., 154, 
183 (case of diversion of watercourse, 
temporary mandatory injunction 
refused, as large and valuable 
works had been construe led 111 any 
years ago, and, if tbeir restoration 
to original condition proved im¬ 
practicable, defendants might be 
compelled to suspend their navi¬ 
gation altogether). 

■ Cf. Shaw v. Jersey, [1879] -1 
C. P. D., 359 

8 Shadi Ram v. Ahduh [1904] 

3 A. L. j. R, 527 : Chandra v. 
Sire Gohind, [i<)00’] 6 C. W, N., 
308, Cf. C. P. C.,s, 545 ; Act V 
nf 1908, Sch, i, On 41, r. 3 {3 ; 
Howard v Press Printer's Ld . 


[1904373 L J.Cli, 100 Chappell 
v. Davidson , [1856] 8 De G. M. & 
G. t 1 ; Kerr, Inj., 23 

* Cf. I leyfus v. Butlock , [1869] 
7 Eq t 393 . ’ 

5 CL P. C., ss. 492, 493 ; Act V 
of 1908, Sell, i, Or. 39, r. i, 2, 
In patent cases, defendant’s under¬ 
taking to keep account of sales is 
frequently accepted, Baron v, 
Jones, [ 1839] 4 My. & Or., 433, 
1 Ames, 635 ; Bridsen v. McAIpinc y 
[1843] 8 Beav., 229, 330 ; Plimpton 
v, Maleohnson , supra ; Kerr, //(/,, 
266. 

* Partington v. Booth, [1817] 

3 Mti\, 148. 

- C. P. C. p s. 496 ; Act V of 
1908, SMl i. Or. 39. r. 4. 
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generally be granted without notice to the op¬ 
posite party.' Where a plaintiff, upon an ex parte 
motion for an interim injunction, has suppressed 
material facts the injunction will be dissolved upon 
that ground alone, and he will not be allowed to 
maintain it upon the merits subsequently dis¬ 
closed. Where an injunction has been obtained 
upon insufficient grounds, the court may award 
compensation to the defendant, 5 presumably for 
the immediate natural consequences of the in¬ 
junction under the circumstances which were 
within the knowledge of the party obtaining the 
injunction.' An order granting or refusing a 
temporary injunction is open to appeal. 5 It is 
discharged as a matter of course upon the 
dismissal of the suit. 6 

I now come to perpetual injunctions. These Perpetual 
may be granted at the hearing and upon the injunction, 
merits of the suit, 7 to prevent: the breach of an 
obligation existing in favour of the applicant, 
whether expressly or by implication, 8 and their ef¬ 
fect is to restrain the defendant permanently from 
the assertion of a right, or from the commission 
of an act, which would be contrary to the rights 
of the plaintiff. 9 I have endeavoured to show to 
you before"' that the right to an injunction is 


1 0 . l\ t\, s. 404; Act V of 
1908, Sch. i, Or. 30. r 3; Sa me a l v. 
Xarpat , [igpSJ II O. C., 151. 

* Hilton v, Granville, [1841] 4 
Beav., 130 ; Freeman v. Me Arthur t 
[1851] 3 Tay. & H., 10; Sohochurry 
v, Hurree, L l ^ 59 l 2 flouln., 63 ; 
Kerr, / nj\, 586. 

* C. t\ C., s, 497; Act V of 1908, 
s- 95 * * 

* Smith v . Day, [i 88 a 1 fl£ Oh. D M 
421. See also Griffith v. Blake, 
[1884I27CI1. D,, 474 

a O. P. C M s, 588 (24) ; Act V of 
1908, Sch, i, Or, 43, r. 1 (r) » the 
appellate order is final, But an 


appellate court will not lightly 
interfere, unless there has been 
palpable error or abuse of discre¬ 
tion, Richards v. Dower, [1883] 
64 Calif., 62, 1 Amesj 519, and wifi 
prefer to allow matters to remain 
in static quo , Chandra v, Sret Go- 
hind, supra. 

" Neel Cvnul \\ Bipro Am, 
[1901] 28 Cal.. 597. 607. 

7 S. R. A., s 53. 
ibid, s. 54. 

” Ibid, s. 53. A perpetual in¬ 
junction concludes a right, Kerr, 
/«/., 3. 

I.ect, I. ante, 35. 
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Right of 
course to in- 
junction in 
proper case. 


primary. Owing to the peculiar constitution of 
the English Courts of Chancery and the com¬ 
mercial spirit so characteristic of modern times, 
for long was it contended that no injunction 
could be issued where the ordinary courts of law 
might decree adequate compensation in money. 
For years did learned judges-in England refuse 
to enjoin trespass unaccompanied by waste, 1 
and they would not issue mandatory injunctions 
at all. 2 It has been repeatedly asserted that in 
equity a decree is never of right, as a judgment at 
law is, but of grace, 3 that a court of equity has a 
certain latitude in the exercise of its great power, 4 
and grants an injunction at discretion. But it has 
been truly observed that “the rights to equitable 
relief, where that is the only adequate remedy, 
are as absolute as to legal relief, the one remedy 
is no more sacred than the other, and no more 
capable of lawful denial.” 5 * And in later English 
decisions a right as of course to an injunction 
in a proper case has been amply acknowledged/’ 
“lam most unwilling, ’ said Mellish, L. J“to 
make a difference between law and equity when 
[ do not find it exist.” 7 In Martin v. Price* the 
Court of Appeal 9 said: “ The plaintiff’s legal 

right and its infringement already, and threatened 
further infringement, to a material extent, being 


1 See authorities reviewed iu 
Haigh v Jaggar , [1845] 2 Coll. Ch , 
231 ; Davenport v. Davenport , 
[1849! 7 Hare, 217. * Ames, 496; 
and Lowndes v. Beltle, [1864] 33 
L. T , Ch., 4Sr, I Ames, 499 * 

9 See Smith v. Smith , [1875] 20 
Rq., 500, 1 Ames, 543 

3 Per Thompson, C I Rich¬ 
ards's Appeal , [1868] 57 Fa, 105, 
1 Ames, 575. 

1 Per Gray, J. t O' Reilly v. AT, V. 
Elev . R . Co ., 148 N Y., 347. 

5 Per Campbell, C. J , Edwards 

v, A Roues Mining Co , [1878] 38 


Mich., 46, I Ames, 6to. 

B In Imperial Gas &c. Co v. 
Broadbent , [1859] 7 • 1 *-• C., 6oo, 
610, a nuisance having continued 
and been aggravated. Lord Camp¬ 
bell, C t said : “Under these cir¬ 
cumstances, unless there is some¬ 
thing peculiar in this case, it would 
be a matter of course to grant an 
injunction.’’ 

7 Leech v. Schmder, [1874J 9 
Ch., 463, 476. 

8 [1893] t Ch., 276. 

9 Findley, A. L. Smith, and 
Davey, L. J J, 
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thus established, the plaintiff is entitled to an 
injunction according to the ordinary principles on 
which the court is in the habit of acting in these 
cases. There might, of course, be circumstances 
depriving the plaintiff of this primd facie right; 
but we can discover none in this case.” And 
in the later case of Shelfer v. London Electric 
Lighting Co ., 1 the same principle was reaffirmed 
and a protest entered against the notion that a 
court ought to allow a wrong to continue simply 
because the wrongdoer was able and willing to 
pay for the injury he might inflict. “ Without 
denying the jurisdiction to award damages instead 
of an injunction, even in cases of continuing 
actionable nuisances," said Lindley, L. J., " such 
jurisdiction ought not to be exercised in such cases 
except under very exceptional circumstances.” * 3 
So in America the light to an injunction in 
a proper case has been said to be fixed and 
certain. “The writ can be rightfully demanded," 
said Earl, J., “ to prevent irreparable injury, 
interminable litigation, and a multiplicity of suits, 
and its refusal in a proper case would be error 
to be corrected by an appellate jurisdiction. It 
is a matter of grace in no sense except that it 
rests in the sound discretion of the court." 3 And 
as to discretion another learned judge has explain¬ 
ed : “If by ‘discretion’ is here meant that the judge 
must be discreet, and must act with discretion, 
and discriminate, and take into consideration and 
give weight to each circumstance in the case, in 
accordance with its actual value in a court of 
equity, then I say that that is just what he must do 


1 [1895] I Ch. f 287, judgment 
of Kekewich, J M was reversed by 
Lord Halsbury, C, Lindley and 
A, L. Smith, L. JJ, 

1 Of. Jordeson v. Sutton &C. 

95 


Gas Co., [1899] 2 Ch. t 217. 

3 Campbell v. Seaman , [1876] 63 
N. Y., 568, 1 Keener, 751 ; PtnmyU 
vania Lead Co.'s Appeal 96 Pa* St., 
ri6. 
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in every case tliat comes under his consideration 
-—no more and no less....But if the word ‘discretion’ 
in this connection is used in its secondary sense, 
and by it is meant that the Chancellor has the 
liberty and power of acting, in finally settling 
property rights, at his discretion, without the 
restraint of the legal and equitable rules govern¬ 
ing those rights, then I deny such power.” 1 The 
result of the recent cases, truly observes Mr. 
Nelson, is to make injunction the rule and 
Damages the exception. 2 The Specific Relief 
Act, however, was framed at a time when a more 
restricted view of the equitable jurisdiction seems 
to have prevailed, and it has even been sug¬ 
gested at Bombay that in cases before courts 
subject to this Act the later English decisions 
have no application. 3 But this suggestion has 
been repudiated at Allahabad, 4 and it is hard to 
see why in interpreting and applying the provi¬ 
sions of an enactment admittedly based upon the 
principles of English equity jurisprudence, the 
latest and most approved authoritative expositions 
of those principles should not be resorted to. 
Where the Indian legislature lays down that “ an 
injunction cannot be granted when equally effica¬ 
cious relief can certainly be obtained by any 
other usual mode of proceeding,” 5 the stress is 
upon “ equally efficacious ” and upon “ certainly,” 
and where a decree for damages cannot even in 
effect restore the parties to the status quo ante 
and prevent a recurrence of the injury, monetary 

1 Ptr Pitney, V. C., Htnntssv v. Jessel, M. R., Smith v. Smith. 
Carmony , [1892] 50 N, J. Eq , 616, supra, 

1 Ames, 582. The Vice-Chancellor 3 Nelson, S. R. A ,, 296 ; Inj. s 6o, 

added, “ It seems to me that the * Nawaz ¥utig \\ Ra$to?7iji Nana- 

true scope'of the exercise of this bhoy, [1896] 20 Bom., 704, 

latter sort of discretion in the judi- 1 Yaro v. S(Z?tauihh, [1897! 19 

cial field is found in those matters All t 257, Nelson, Inj , 63-4. 
which affect procedure merely, and s $, R. A. Si 56 (A 
not the ultimate right/' Cfi per 
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compensation, however bountiful, is manifestly 
inefficacious. So there is not much difficulty in 
fitting the more liberal principles of advancing 
judicial conscience into the iron bed of the codi¬ 
fied discretion prepared for our courts by the 
legislature, and relief should be administered 
to suitors in this country according to the spirit 
of a beneficent legislation. Indeed sections 54 
and 55, Specific Relief Act, did not introduce 
any new principles of law into India, but only 
attempted to express in general terms the rules 
acted upon by courts of equity in England, and 
long since introduced in this country, not because 
they were English law, but because they were in 
accordance with equity and good conscience. 1 

I will first consider what have been called Legislative 

legislative bars to injunction in British India. 3 As biirs - 
in section 21, so in section 56, the legislature 
has taken a number of the principal rules by 
which courts of equity in England and elsewhere 
have been guided in the exercise of their judi¬ 
cial discretion, and these have been formally 
enacted as so many exceptional cases where 
Indian courts cannot administer specific relief. 

I his is in more than one way unfortunate, though 
the section of the statute no doubt furnishes a 
convenient summary of the leading principles for 
judges not learned in the law. Let us now con¬ 
sider these principles. 

It is an elementary principle of law that no plaintiff’s 
plaintiff can maintain a suit to obtain a relief for interest - 
which he cannot show in himself a locus standi . 

I his principle is embodied in clause (k), section 
56. The applicant for an injunction must prove 
a personal interest in the matter. 3 His suit 


Pet "W i Ison, J., Shatnuu 1 
Itute Factory v. Pam Xarain , [i886’| 61 . 

14 Cat , 189, 199. 1 


* Nelson, S. R, A. t 296 ; /«/, f 37, 
1 Forrest v. Manchester 6 \ & t , 
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should not be an imposition upon the court. 1 
But the quantum of the interest, if he has some, 
is not material, 2 nor as a general rule, will a 
court enquire into the motives with which a suit 
has been instituted, provided the plaintiff has 
a real and legal interest to protect. 3 In the case 
of public funds, for instance, a person interested 
in the smallest degree may sue, if there is malver¬ 
sation, and pray for an injunction. 4 

Another ground personal to the plaintiff which 
will bar injunctive relief is such conduct on his 
or his agent’s part as disentitles him to the 
assistance of the court. 3 For where the discre¬ 
tionary and equitable jurisdiction of a court is 
invoked, the applicant must come with clean 
hands, and show that his own actions, which 
are relevant to the controversy, have been fair 
and equitable. 6 It is a principle of that court 
eg ., with respect to partnership concerns, that 
a partner, who complains that the other partners 
do not do their duty towards him, must be ready 
at all times, and offer himself, to do his duty 
towards them. 7 Where, therefore, the plaintiff, 
who seeks to restrain his partner (defendant) 
from receiving the partnership-debts and effects, 
has improperly possessed himself of the books 
of the firm and denied the defendant access to 
them, the court will refuse the injunction. 8 Nor 
will the court support a false or fraudulent claim. 


Ry. [i86ij 30 Beav., 40(1101x11* (tax-payer sued to re&train improper 
mil plaintiff)., use of municipal funds). 

' Hate v. London & N. IV, Ry. 5 S R. A , s. 56 (/) j Kerr, /«/., 

Co , [1861] 7 Jur., N* S , 1145, 2 ]• 278. 

& H-, 80. “ Steal Chetluu v. Santhanathuri 

* Ibid ; Bloxnm v. Metropolitan [1896] 20 Mad.. 58. 

Ry. Co t [1868] 3 Oil. Apt, 33 7 1 ? Const v. Harris, [1824] T. & 

353 * 4 - 496, 523, 

4 Hare v, London &fc, Ry. Co., H S. R. A., s. 56. ill. (a) ; Little- 

supra. wood \\ Caldwell , [1S22J 11 Price, 

* I am an v. Municipality of Nho- 97. 

lapur , [1897] 22 Bom., 646*, 652-3 
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This question has often arisen with regard to 
articles described as patented or of special virtue. 
If a trade-mark, e. g., represents an article as 
protected by a patent, when in fact it is not so 
protected, there is a misrepresentation of a ma¬ 
terial fact, which would preclude the owner of the 
trade-mark from obtaining an injunction against 
a rival dealer who pirates it, 1 and it does not 
matter whether the protection by patent never 
existed or has at the time ceased to exist, 2 So if 
an article vended as “ Mexican Balm,” and said 
to be compounded of divers rare essences and 
possessing sovereign medicinal qualities, is really 
nothing but scented hog’s lard, the vendor’s des¬ 
cription is dishonest, and he cannot restrain 
another dealer from selling a similar article so 
named and described as to lead people into the 
belief that they are buying the former’s so-called 
“ Mexican Balm.” 3 An exclusive privilege for 
deceiving the public, it has been well said, is 


' Morgan v. Me Adam, [1S67] 
36 L. J., Ch M 228 ; S. H* A , 9. 56, 
ill ■(<*!. 

s l.t at her Cloth Co, v American 
Leaf far Chlk Co , [1865] 11 H. L. 
C , 523, 543* But it the word 
‘patent’ is nnt so used as to indi¬ 
cate an existing protection, but 
merely as part of the designation 
of an article known by that name 
in the market, or as a pure term 
of art, ns in ’patent leather’ or 
'patent thread’, there is no misre¬ 
presentation, Marshall v, Ross, 
[1869] 8 Eq, 651. 

• terry v . Trucfitt , [i8.j.2]6 Bear., 
66 ; S.R.A., s 56, ill. (c) ; Chiding 
V. How, [1837] 8 Sim., 477 (tea 
falsely sold as ‘Tlowquu's mixture'*); 
Fet ridge v, IVe/ls, 13 Mow. Pr.. 385 
(liquid named “Balm of a Thousand 
Flowers,” though not an extract or 
distillation of Howe is-) ; Connell v. 
Read) 128 Mass,, 477 (medicine 


falsely described as from “East 
Indies' ) ; Clinton E. Worden Co, 
v. California Fig Syr up Co., 187 U* 
S., 516 (“ fig syrup” of which figs 
constituted very Small, if any, part). 
In this last case Shiras, J M stated 
the law thus : 14 ft is essential that 

Lhe plaintiff should not in Ilia trade¬ 
mark, or in his advertisements and 
business, be himself guilty of any 
false or misleading representation ; 
that if the plaintiff makes any 
material false statement in con¬ 
nection with the property which 
he seeks to protect, he loses his 
light to claim the assistance of a 
court of equity; that where any 
symbol or label claimed as a trade* 
mark is so constructed or worded 
as to make or contain a distinct 
assertion which is false, no property 
can be claimed on it, or, in other 
words, the right to the exclusive 
use of it cannot be maintained/’ 
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assuredly not one that a court of equity can be 
required to aid or sanction. 1 

Acquiescence in the wrong complained of 
and delay in seeking the protection of the court 
may also disentitle a plaintiff to equitable relief. 
But if either circumstance is relied upon it must 
be shown that the legitimate inference or the 
legal result of the plaintiff's conduct is that he 
has abandoned his rights or is estopped from 
asserting them. Delay short of the statutory 
period of limitation is not of much consequence 3 
unless in the meantime the situation of the 
parties has been so altered as to prejudice the 
defendant. 5 The doctrine of laches is an equitable 
principle, which is applied to promote, but never 
to defeat, justice,' and the inference to be drawn 
from the plaintiff’s delay may be negatived by 
a consideration of his conduct during the time 
which has elapsed. 5 Mere delay may be a 


1 2 Pomeroy, Etj[, R, y s. 582, p, 
999. An injunction to protect a 
quack patent medicine lias been 
refused, Heath v. Wright, 3/ Wall, 
Jr., 141. But see Holloway v. 
Holloway , [1850] 13 Beav., 209, 

where the court proceeded on the 
ground of fraud. Puffing advertise¬ 
ments will not bar a right to 
injunction, Curtiss, Bryan,2 Daly, 
3X2. 

z Kanaknsahai v, Mulhi % [1890] 
13 Mad., 445, 446; Lindsay 

Petroleum Co , v. Hmd, [1874] 5 
P. C., 221, 240, Per Ruger ( C. J. : 
“ Where a legal right is involved, 
and, upon grounds of equity 
jurisdiction, the courts have been 
called upon to sustain the legal 
right the mere laches of a party, 
unaccompanied by circumstances 
amounting to an estoppel, consti¬ 
tutes no defence to such an action, 3 ’ 
Galway v. MetroJ>. Elet. Ry, Co, } 
[1891] 128 N. Y., 138, i Ames, 
605. Bigelow, Estoppel^ 476 sqq. 
Ante, 474*6. 


3 famnadas v. Atmamm , [1877] 
2 Bom., 133,138. 

4 Per Sanborn, Ct. J,, Ide v. 

Thorluht , [1902] 115 Fed., 137, 1 

Ames, 643. This was a patent 
case, and the learned judge further 
observed ; *' Unreasonable delay 

and the deceitful acts or silence 
of a patentee which induce an 
infringer to incur expenses or to 
become liable to losses and damages 
which he would not otherwise have 
suffered may sometimes justly 
induce a court of equity to stay 
his suit for an infringement or for 
an accounting before the time fixed 
by the analogous statute of 
limitations has expired But delay, 
unaccompanied by such deceitful 
acts or silence of the patentee, and 
by such facts and circumstances 
as practically amount to an equit¬ 
able estoppel, will warrant no such 
action/' 

5 Land Mortgage Bank of India 
v. Ahmidbhoy, [1882-3] 8 Bom., 
35. 
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material consideration where an interlocutory 
injunction is applied for, but “ it cannot have 
any bearing,’’ said Rornilly, M. R., “ at the 
hearing of the cause,” for then the plaintiff is 
entitled to have his property protected for the 
future. 1 2 The court will not act upon light 
grounds against the legal right of the parties, 
consequently lapse of time alone, without fraud 
or such acquiescence as in the view of the court 
would make it a fraud in the plaintiff afterwards 
to insist upon his legal right," will not be a 
bar to the granting of an injunction at the trial, 
unless it would be a bar to the legal right itself, 
in aid of which the injunction is sought. 3 

An injunction, having been originally granted 
as a supplemental remedy, is also not issued in 
cases where the plaintiff may be certain of 
obtaining equally efficacious relief by any other 
usual mode of proceeding. 4 Thus where the 
defendant is a person in possession and the 
suit is in substance brought to turn him out of 
possession, and to give possession to the plain¬ 
tiff, the latter should seek the direct remedy of 
ejectment and not the indirect one of injunction. 5 
And if the injury complained of is a crime, it 
will not be restrained by an injunction. 6 * * 9 The 
party aggrieved should move the criminal courts 
and ordinarily he cannot be enjoined from doing 


1 Turned v. Mirfield , [1865] 34 
Beav., 390, I Ames, 558 (case of 
nuisance, bill not filed till 6 months 
after nuisance was perceived.) 

2 WiUmott v. Barber, [1880J 15 

Ch. D., 96j 105 ; Russell v. Waits, 

[1884)25 Ch. I)., 559, 585; Reactor 

v, Benniss , [1887] 36 Ch. D„ 740, 

758; Bastvanfapn v* Baru, [1884] 
9 Bom., 86. Light wood, Time Limit , 

253 - 

* Fulhvood v. Fulhvood , [1878] 

9 Ch. D. f 176; Rowland v, Mitchell\ 
[11896] 75 L. T„ 65 ; Rochdale 


Canal Co. v. [ 185r] 2 Sim., 

N. S., 78, 88, 89 (Cranworth, C.). 
Kerr, Ini., 19, 27, 

* S. R. A.', s. 56 (/). 

5 Deere v, Guest, [1836] 1 My, 
& Cr. ( 516, 1 Ames, 492, expld. in 
Goodson v. Richardson , [1874] 9 

Ch. Ap,, 221, I Ames, 503 ; Kanaka- 
sabai v, Mitttu , supra. Distinguish 
Suren dr a v. Mari Misser , [1903] 
31 Cal., 174, 177-8. 

Attorney-General v. Sheffield 
Gas Co [1853] 3 De G. M, & G„ 
304, 320. 


Other equally 
efficacious re¬ 
lief. 






Damages ade‘ 
quate. 
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so.’ But if the crime is also a tort, e.g,, a 
nuisance, 2 and affects the enjoyment of property, 
a civil court may interfere, 3 and it will readily 
do so where a corporation abuses its powers. 4 
Injury to property is a civil cause of action. 5 
Where a decree has been obtained in an ad¬ 
ministration suit, it operates in favour of all 
creditors, who may claim payment according to 
their respective rights and priorities. Any indi¬ 
vidual creditor, therefore, who was not a party 
to the suit and seeks to proceed against the 
debtor’s assets for his debt, may be enjoined 
from doing so at the instance of the person who 
has obtained the decree. 6 

In some cases again damages may really be 
an adequate remedy, e.g., where a plaintiff has 
shown that he only wants money, 7 or has so 
conducted himself as to render it unjust to give 
him more than pecuniary relief ; or the cases 
are vexatious and oppressive, 8 of trivial and 

1 Cf. S. R. A„ s. 56 ( £ >) ; Kerr 
v. Corporation of Preston , [1877] 

6 Ch. D. f 466. Paulk v. Sycamore y 
[1898] 41 Iv. R, A., 772. 

a Car let on v. Rugg x 149 Mass., 

550 ; Attorney-General v. Fit a sim- 
mens, [1896] 35 Am.L. Reg, loo, 

1 Ames, 622 (bill to restrain prize¬ 
fight. Martin, C!., said : ‘‘While 
conceding that courts of equity 
have no power to enforce the cri¬ 
minal statutes of the state, and no 
jurisdiction to enjoin the commis¬ 
sion of crimes ordinarily, yet where 
the crime‘arises from, or is a consti- 
t uent part of, a public nuisance, they 
should not fail to exercise their 
extraordinary powers to abate the 
nuisance ; and in doing this, they 
may, by proper orders, prevent the 
commission of the crime”), 

• Macaulay v. Sc hake ll [1827] 

1 Bligh. N. 96, 127 : Attorney - 
General v. G. N. Fy, Co [1850] 

4 De G. & S., 75. Spelling, /«/., 23. 

* E.g . in Columbian Athletic Co, 
v. State, [i 895 >S I-R.A., 727, 7 ^ 


a prize fight was enjoined with the re¬ 
mark : “It comes with an ill grace 
from a corporation to aver that, be¬ 
cause the abuse of its corporate pri¬ 
vileges consists in committing crime, 
civil remedies are unavailing. It 
would outrage common sense un¬ 
speakably to give ear to a cor- 
poiation defending itself against 
a civil proceeding by asserting its 
own infamy and insisting that 
redress can only be had under the 
laws punishing crimes." 

B “The subject-matter of equity 
jurisdiction is the protection of 
civil rights and private property, 
and not the punishment or pre¬ 
vention of crime or immoral acts 
when not in connection with vio¬ 
lations ot privte rights.” Spel¬ 
ling, /«/„ 37. 
c S. R. A., s. 54, ill, (q), 

7 Edwards v. A lionet Mining Co, f 
[1878] 38 Mich,, 46, 1 Ames, f)o8. 

8 Hunter v. Carroll y [1888] 64 
N. H., 572, 1 Ames, 529. 
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occasional' nuisances, e. g., or of purely technical 
trespass,* or the acts complained of are already 
finished. 3 But if the absence of a plain and 
adequate remedy at law affords, as has been 
sometimes said, the only test of equity juris¬ 
diction, the application of this principle to a par¬ 
ticular case must depend altogether upon the 
character of the case as disclosed in the plead¬ 
ings. 4 It is not enough that there is a remedy 
at law ; it must be plain and adequate, or, in 
other words, as practical and efficient for the 
ends of justice, and its prompt administration, 
as the remedy in equity. 5 The injury com¬ 
plained of may be irreparable, 6 e. g., where it 
threatens to destroy the plaintiff's property, 7 or 
where its extent cannot be ascertained, 8 or where 
its recurrence can be compensated for, if at all, 
by repeated suits. 9 Where the wrong com¬ 
plained of is a continued unlawful occupation, 
any remedy, which does not or may not end it, 
is manifestly not adequate to redress the injury 


* Sicaine v, Great Northern Ry , 
Co., [1864) 4 De G. [. & S,, 211, 
1 Ames, 570. 

1 Gates v. Lumber Co, [1899] 
172 Mass,, 495, 1 Ames, 520 ; 

Cooper v, Crabtree, [1882] 20 Ch. 
D. f 589, i Ames, 504. 

3 S heifer v. London Electric L. Co,, 
supra, 1 Ames, 593 (L.indley, L. J ). 

4 Watson v. Sutherland , [1866] 
5 Wallace, 74< 1 Ames, 532. 

5 Boyces Executors v, Grundy , 

3 Peters, 2ro. 

c English and American lawyers 
frequently speak of ‘‘irreparable in¬ 
jury,” but this does not mean that 
there is no physical possibility of 
repairing the injury ; all that is 
meant is that the injury is a serious, 
or at least a material one, and 
not adequately reparable by da¬ 
mages* And this may be so be¬ 
cause damages cannot be accurate* 

96 


ly ascertained, or they may not be 
such a compensation as* will in 
effect, though not in specie , place 
the parties in the position in which 
they formerly stood, or owing to 
the delay incident to the prosecu¬ 
tion of a suit to final Judgment 
and execution, a decree for da¬ 
mages may prove fruitless of bene¬ 
ficial results. 1 Joyce, /*/„ 75 ; 

Spelling, Inf, 195 Kerr, /«/., 1 45. 
Aiu\worl/t v Munoskonp Club FI go 81 
17 L.R.A , N.S., 1236. 

7 Hilton v . Earl Granville t [1841] 
Cr. & Ph., 283, 292; Aynsley v. 
Glover, [1874] 18' Eq. 544, 552. 

s Pennington v, Brinks of Hall 
Coal Co, y [1877] 5 Ch. D , 769, 

0 Cf. S, R. A., s. 54 (*). Hacke's 
Appeal, 101 Pa. Si., 245 (disturb¬ 
ance of easement) ; Williams v. 
Xeiv York C+ R. Co., [1857] 16 N. 

Y. t 97, T Ames, 522 (trespass!. 


Irreparable 

injury. 
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or restore the injured party to his rights. 1 So 
if the stock-in-trade of a shop-keeper is wrong¬ 
fully attached in execution of a decree against 
a stranger, besides the injury to the property 
taken, collateral or consequential . damages in 
the shape of loss of trade, destruction of credit, 
and failure of business prospects are also likely 
to follow. Pecuniary compensation for such 
commercial ruin cannot but be uncertain in 
amount and speculative in charactei. I he ends 
of justice clearly require an injunction, and 
nothing short of it, in such a case. 2 So also 
in a case where the wrong-doer belongs to the 
poorer classes or is insolvent. 3 Damages against 
a pauper cannot be an effectual protection to the 
plaintiff in the enjoyment of a legal right. As 
against persons in such position ‘‘such a form 
of redress,” remarked Stuart, V. C., “would be 
the merest mockery of justice.” 4 A plaintiff may 
agree that the remedy for the injury in question 
shall be by damages, and thus be estopped from 
alleging that the said injury is ineparable. 5 But 
an offer to treat or to accept money as the 
price of abstaining from taking legal proceedings 
will not preclude a plaintiff from showing, that 
damages will not afford him either certain or 
adequate relief. 6 And if the injury complained 
of is a breach of trust, no question of damages 
arises. The damage may be small and pecu¬ 
niary compensation may afford full satisfaction, 
but the plaintiff has a right to insist on specific 


1 }yi, t ,lock v Noonan, [1S88] < Hodgson v. Duct, [1856.] 2 Jur., 

N. S*, ioi4 v 1 Ames, 524. 


■ Smallman v. Onions , [I79 2 ] 3 
Rrn C C„ 621 *. Lyons v. Williams, 
[rSo6l x Ch . 811. [1899] 1 Ch , 
245"; Charnock v. Court , [1S99J 
zCh,, 35* 



* Muncherji v. Noor Mahomed- 
bhov } [1893I 17 Bom., 711. 


0 Ainsworth v. [i860] 

14 W. R. (Fmg.), 630 ; Pent v. 

Auction Marl Co.^ [1866] 2 Eq., 

238, 246, 





relief.' To this question of damages as an al¬ 
ternative remedy for an injunction I shall have to 
recur when I come to discuss particular breaches 
of obligation, and so I will now pass on to other 
legislative bars to this form of equitable relief. 

The nature of the relief asked for may, again, 
s.tand in the plaintiff's way of getting an injunc¬ 
tion. There can be no injunction, eg., to 
interfere with the public duties of any depart¬ 
ment of the Government of India or the Local 
Governments, or with the sovereign acts of a 
Foreign Government. 3 4 No municipal court 
can question an act of state, 3 nor has it 
jurisdiction over persons domiciled elsewhere or 
places outside its territorial limits.* But the 
action of the department of Government which 
is protected is a bond fide action ; if it can legally 
do an act and has done it, it is not for a court 
of law to say that it has exercised an improper 
discretion in discharging its duty. 5 * If, how¬ 
ever, a servant of Government perpetrates a 
wrong, he cannot escape merely by pleading that 
it was committed under the orders of the 
depart ment. 5 

Nor will a court grant an injunction to restrain 
persons Irom applying to any legislative body, 7 
whether inland or foreign. 8 In England the 
jurisdiction to enjoin a person from petitioning 


‘ S.R.A., s. 54 (<*), ill.(/). 

S. R. A,, s. $6 (r l ) ; Gladstone 
v, Ottoman /fatter 1863] iIU M , 
505 . 


3 Authorities are collected in 8 
Bom. L. R. 66-76 ; 2,A. L. J , 189- 
196. See also Moore, Act of State, 
Aw7«. 

4 Vavasseur v. Krufif, [1878] 9 

‘~ti LL, 35, 1 (public property of 

Mifcado of Japan, manufactured in 

Germany, not stopped in England, 

though infringement of English 
patent). 


a Hawley v. Steele, [1877] 6 Ch. 
D„ 528. 

6 Raleigh v. Goschen , [1898] I 
Ch., 73 , 

7 S. R. A., s. 56 (c). 

* Bill v. Sierra Nevada Co 
[1859] 1 De G. F. & J,, 177, But 
a fit case for an injunction cannot 
he resisted on the ground that the 
defendant intends to apply to a 
legislative body in the ‘matter, 
Telford v. Metropolitan Board of 
Works, [1872] 13 Eq., 574, 594. 


Act of state. 


Application to 
legislature. 




Stay of 
proceedings. 
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Parliament has been often affirmed, 1 but does 
not seem to have been ever exercised. 2 The 
abrogation of existing rights and the creation of 
new ones will not apparently justify an injunction, 
for that would be in restraint of Parliamentary 
interference, 3 nor will a contract not to apply 
to Parliament entered into for the protection of 
private rights be specifically enforced, as the 
applicant may urge his petition upon grounds of 
public policy which it is for the Parliament to 
judge. 4 As in the case of all applications to 
the legislature grounds of a public nature may be 
urged, in India the jurisdiction has been taken 
away by statute. 

And as courts in India are courts both of 
law and of equity, there is scarcely room for the 
jurisdiction, so often asserted in England 5 and 
America, 6 of staying proceedings at law. 
This jurisdiction was entertained in respect of 
actions pending in foreign courts too, and was 
said to be grounded not upon any pretension to the 
exercise of judicial and administrative rights 
abroad, but on the circumstance of the person of 
the party on whom the order was made being 
within the power of the court. 7 8 The English 


1 Steele v. North Metropolitan 

Tranmiv Co [1867] 2 Ch , 238 
Fry, s. 1606, p. 672. 

* Except perhaps indirectly 
where at the instance of a dissent¬ 
ing share-holder the application of 

the funds of an incorporated com¬ 
pany to defray the expenses of 
obtaining an Act of Parliament 

for altering the constitution of the 
company has been restrained, but 
even in these cases the other share¬ 
holders have been left at liberty 

to pay the expenses out of their 
own pockets, Howies v. E. C, 

Ry . Co ,, [1852] i Oe G. M. & G , 


737 . 


8 Htathcoh v. North Staffordshire 


Ry . Co [1850] 2 M. & G., 100. 

1 Lancaster fire. Rv. Co. v. North 
Western fiy. CK [iSS^j 2 K. & J., 

293. 

B See t Ames, 5 * Earl of Oxford s 
Case , [1616] 13 Jac,, i ; x Wh. &c 
T.j 73 °' 

u 2 Pomeroy, Jffy. R. t ch. xxxi. 

7 Per Lord Brougham, Lord 
For tar ling ton v, Soulhy, [1834] 3 
My,& K„, 104, 1 Ames, 23. In Hunt 
v. Hunt, [1862] 4 De G. IL & J. } 
221, 1 Ames, J 3 1, where an injunc¬ 
tion was granted to restrain pro¬ 
ceedings for restitution of conjugal 
rights instituted by the husband in 
violation of a covenant in a separa¬ 
tion-deed, Lord West bury said, 
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Judicature Act : has effected an amalgamation 
and left but two courses open to a party who 
may previously have obtained an injunction 
from the Court of Chancery in restraint of 
legal proceedings. He may either plead the 
matter (that might have justified an injunction) 
as a defence to the action, or make it the ground 
of application to the court seized of the action to 
stay the proceedings therein. * 2 The Indian statute 
follows this later English practice, 3 and inhibits an 
injunction to stay (i) proceedings in a court not 
subordinate to that from which the injunction is 
sought,* 

(ii) a judicial proceeding pending at the 
institution of the suit in which the injunction is 
sought, provided, in the latter case, that the 
restraint is not necessary to prevent a multiplicity 
of proceedings. 5 * 

Proceedings therefore in a court of superior 
or co-ordinate jurisdiction cannot be stayed, 
nor in the court whose assistance is invoked, 
for It cannot be said to be subordinate to itself. 4 
Pending proceedings even in a subordinate 
court can be stayed only upon the ground of the 
necessity to prevent a multiplicity of suits, but 
there is nothing to preclude the enjoining of the 
institution of proceedings there. 7 In England 
specific performance has been decreed of an 
agreement, one term of which provided for the 


“All injunction is directed against 
the individual, and is not a pro¬ 

hibition addressed to the court : it 
admits the jurisdiction of the 

court.” (Cf. Rajah Ram v. Dhauvn 
Das, [1905] 2 A. L. J. R., 6or, a 
ruling under s. 492, C. P.C. > 

1 36 & 37 Viet, c,, 66, s. 24, subs. 

5 ; Re Artistic Colour Printing Co*, 

[if&o] 14 . Ch. D . 502, 505 
a Garhtt v. Fmvcus, 1876] I 

Cb. D , .155 ; Fry, s. 1164, p, 5 0r * 


3 1 'enkatesa v. R a mas a mi, [1895] 
18 Mad., 338, 341 - 

4 S. R. A., a. 56 ( 6 ). 

5 Ibid, (tfb Cf. with this C. l\C„ 
s. 12 ; Act V of 1908, s. 10. 

6 I enkatesa v. JRamasami, supra, 

342 f tiet/iurayar v. Shanmugam , 
[1897] 21 Mud., 353. Of. Derw 

Nuntiy v, Hari 1903] 31 Cal.. 

480, 486 (Hill, J.). 

7 Ch Bps ant v. Wood, [1879] 12 
Ch. D., 605, 630, 
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dismissal of an action which, at the time of the 
agreement, was pending in the Probate and 
Divorce Division. 1 And in India the execution 
of a decree has been held to be capable of 
restraint where the evidence showed it to have 
been improperly 2 or corruptly 3 obtained, But 
it is worth while to point out that even in 
England “the court never did by injunction restrain 
a proceeding. What it did,” said Jesse!, M. R., 
“was to restrain a party to a cause from going on. 
Therefore when the [Judicature] Act says no 
cause or proceeding shall be restrained by injunc¬ 
tion, it means that no party shall be restrained 
from going on with his action.”' 1 In granting 
injunctions the court operates in personam, 5 
and there is no reason for thinking that the 
Indian legislature, when it spoke of staying 
proceedings by injunction, intended any depar¬ 
ture from well-settled practice. What is pro¬ 
hibited therefore is the issue of an injunction not 
merely to a court but also to the parties con¬ 
cerned. 6 

Proceedings in a criminal matter will also re¬ 
ceive the same respect. 7 It is not for civil courts to 
invade the domain of criminal courts or of the ex¬ 
ecutive and administrative departments of the 
government. 8 And a plaintiff who has sustained loss 
by reason, say, of fraud or conspiracy, may maintain 
a civil action for damages and at the same time 
criminal proceedings to punish the wrong-doer. 9 
_;____ _•_.— 

1 Hart v. Hart, [1881] 18 Ch. 4 Re Artistic Colour Printing 
D., 670,680. Co,, [1880] 14 Ch. D., 502. Snell, 

a Moran v. River Steam Pfav. CoHq , 579 ; Kerr. /«/., 520. 

L 1 8753 14 B. L. R. t 352 ; Dhuroni - a Kerr, lnj\ , 8. 

dhur Sen v. Agra Hank, [1879] * S ee 5 M- L. J., J$ 9 ~t 65 

5 Cal., 86, 95-6. (art.). 

* Kunhamed v. Kuiti , [1891J 14 7 5 . R. A., 3.56(c). 

Mad., 167 ; Appit v. Raman, ibid, 8 Ex parte Sawyer, 124 U.S,, 200, 

425, 430. But see article, 5 M.L J., * SauU v. Browne, [l 87 S] 10 Ch. 

162. Ap., 64. 
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If the proceedings in the two courts are identical, 
it has been suggested in England that the court 
may order that the same person shall not at the 
same time pursue one remedy in the civil court 
and another in the criminal. 1 * But such a con¬ 
tingency can only arise where the proceedings 
in the latter court are not purely criminal.* The 
section speaks of staying proceedings in a 
criminal matter; 1 apprehend, therefore, there is 
no bar to enjoining contemplated prosecutions, 
where proceedings are only threatened and are not 
yet pending. 3 4 

An injunction by its very definition cannot act 
retroactively, it can only affect the status of things 
in prccsenti and in futuroi But so far as it can 
operate it may be characterised as a “ most effici¬ 
ent, humane, and flexible remedy.” 5 It may be 
granted, as we have seen, to prevent or forbid a 
breach of contract or a tort. 6 Where the obliga¬ 
tion which the court seeks thus to enforce arises 
from contract, the principles upon which it grants 
specific performance must be borne in mind. For 


Operation of 
Injunction. 


Agreements, 


1 Saul l v. Browne, supra, 66, 

3 Of. R* Briton Life . 4 ss«.,[l 886 ] 
32 Ch D,, 503 ; Kerr, /«/, 7. Qy. 

if exceptions recognised in England 
will be held good under S, R. A,, 
s. 56. {«), 5 M. L. J„ 165 (art.) 

1 11 has been intimated in Ame¬ 
rica that when prosecutions “are 
threatened under colour of an 
invalid statute for the purpose of 
compelling the relinquishment of a 
property right, the remedy in 
Chancery is available," Central 
Trust Co. v. Citituns* St. R. Co „ 
80 Fed , 218, and in many cases the 
enforcement, by criminal prosecu¬ 
tions, of void municipal ordinances, 
the execution of which directly 
affected propetty rights, has been 
enjoined, I Pomeroy, E</» R. t s. 354. 
But see ante, 759. 

4 Spelling, Inj., 12. 

5 Martin, C , Attorncy-Genl v. 


Fitzsimmons, supra, who continued : 
“ Under this form the court can 
prevent that from being done 
which, if done, would cause a 
nuisance; it can command an 
observance of peace before it is 
broken ; it can save suffering, and 
sometimes disgrace 10 those who are 
in no way responsible ; and in 
some instances, ... it can secure 
an obedience to the laws of the 
country that a court of law, pur¬ 
suing the other remedy, could not 
do/’ 

8 Ante, 35.^ Sir E. Fry point* 
out that injunction is connected 
with specific performance of execu¬ 
tor)/ contracts in three ways, viz,, as 

(i) the instrument of performance or 

(ii) merely ancillary to performance 
or (iii) for enforcement of rights 
resulting from non-performance ; s. 
H 49 , p. 494- 
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an injunction is a form of specific relief, it forbids 
a party to do what he has contracted not to do, 
and it compels a party to do what he has 
contracted to do. “A prohibition, preventing the 
commission of an act, may as effectually perform 
an agreement, ’ said Lord St. Leonards, “as an 
order for the performance of the act agreed to 
be done.”’ Therefore whatever is a good defence 
to a suit for an actual affirmative execution of a 
contract, must be a good defence to a suit for 
what I may call its negative execution. 2 The 
defences to an action of the former kind 1 have 
already discussed. Here I will only point out that 
although in all contracts, which are in substance 
affirmative, the parties contemplate the perform¬ 
ance and not the breach, yet an injunction 
cannot be granted to prevent the breach, if the 
contract is not such that its specific performance 
would be enforced. 3 “ Every agreement to do 
a particular thing in one sense,” said Lindley, 
L. “involves a negative. It involves the 

negative of doing that which is inconsistent 
with the thing you are to do. If I agree with 
a man to be at a certain place at a certain 
time, I impliedly agree that I will not be any¬ 
where else at the same time, and so on ad 
infinitum ; but it does not at all follow that, 
because a person has agreed to do a particular 
thing, he is, therefore, to be restrained from 


’ Lumley v* Wagner, [1852] 
1 De G.M. & G., 604, 1 Ames, 94. 

2 S. R. A , s. 54, para 2. “ Tn 
all cases where specific perform¬ 
ance can be decreed, the jurisdic¬ 
tion by injunction will attach as a 
matter of course, but it is not 
confined to such cases, but will be 
exercised in all cases where it can 
operate tobind men’s consciences as 
far as they can be bound to a true 
and literal performance of their 


agreement,,” Kerr, Inf., Where 

period of agreement expires before 
decree, injunction ceases to be 
appropriate remedy, Fraser v, 
Bombay Ice Mfg • Co, } [190$] 27 
Bom., to 7, 119. 

1 S R.A., s. 56 (/). Mair v. Hima¬ 
layan Tea Co., [r866] 1 Eq„ 411 ; 
FothergiU v. Rowland^ [ 1873] 17 Kq , 
132, I Ames, in ; INusserwanji v. 
Gordon , [ 1881]6 Bom., 266; Re Gan - 
pal N(irah Singh, [1875] 1 Cal., 74, 
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doing every thing else which is inconsistent with 
it.” 1 But there are contracts, which though 
expressed in a positive form are negative in 
substance. 2 E.g., a party may agree to a cove¬ 
nant not to exercise a trade or profession with¬ 
in certain limits, and if such a covenant is 
valid, 3 as it may be in the case of a sale of the 
good-will of a business or of certain agree¬ 
ments among partners, 4 not only a direct breach, 
but an evasion of it may also be restrained. 5 Or 
a quarry-owner may agree not to make a tender 
for the supply of stone as invited by a corpora¬ 
tion, in consideration of another quarry-owner, 
who was going to make another tender, pur¬ 
chasing his stone. If he does make a tender 
in violation of the agreement, he may be en¬ 
joined from supplying stone to the inviter of 
the tender. 15 So there may be a covenant not 
to communicate special news to third persons , 7 
not to give any but the plaintiff a certain 
business privilege, 8 or even not to ring a 
bell in the morning. 9 The specific enforcement 
of such covenants can be only effected by an 
injunction. The negative covenant may not and 
need not be the whole of the contract. Such 
a covenant, eg., may be entered into with the 


1 Whitwood (’he mica l Co. v. 
Hnvdman x ^ 1 8qi 1 2 Ch., 4*6, 1 
Ames, 119. 

” Call v. Tourle i [1869^4 Ch, A«, 
654 (agreement on contract of sale 
of land that vendor shall have ex* 
elusive right of selling* beer to 
any public house erected on the 
land, really negative). But see as 
to this case Zetland v. Hi&lop y 
[1882] 7 A. C., 44 T Langdel), 

h - 72. ^ r . 

a Pragit v, Pf anjtwan y Ll9°3J 
$ Bom. LR.,878. Distinguish Ceng 
v. Andrews [1908] 78 L. J., Ch,, 80 
(minor). 

4 1. C. A., s. 27. 

97 


5 Williams v. Williams, [1818] 

2 Svv., 253, 2 Keener, 199 s Jones v. 

Heavens , [1877] 4 Ch, D , 636 

(trade carried on ostensibly as 
manager of near relation) ; Wil¬ 
kinson v. Colley , [1894] 164 Pa. 
St., 35, 2 Keener, 300. 

u Jones v. North , [1875] *9 Eq., 
426, 2 Keener, 273. 

* Exchange Co . v, Central News , 
[1897] 2 Ch., 48. 

" Holmes v. Eastern Ry. 6 tf.,[l 857 ] 

3 K. & J., 675 ; Raphael v. Thames 
Co [1867] 2 Ch. A., 147 ; Allman , 
v. Royal Ca, y [1876] 3 Ch. D,, 228, 

s> Martin v. Nut kin. [1724] 2 P, 
Wms,, 266, Finch, 776. 




object of restricting either party in the user 
of property on the sale or demise of land, and 
this restrictive covenant, even where it does not 
run with the land, may bind transferees with 
notice. 1 And the jurisdiction of the court to 
grant specific relief (not technically ‘specific per¬ 
formance ) in such a case will not be affected by 
the fact that the contract, of which the covenant 
forms a part, is executed ; but the breach of an 
obligation arising out of this executed contract 
will be restrained by an injunction, 2 even if there 
are other covenants to be performed by the plain¬ 
tiff, which may be possibly broken hereafter, but 
which, if so broken,the court will not specifically 
enforce. 3 Such questions may frequently arise 
between landlords and tenants. 4 E.g where certain 
land was let to a tenant, who covenanted not to 
dig sand or gravel thereout upon the penalty of 
P a )’ing £'°° every acre of land so broken 
up, the lessor obtained an injunction restraining 
digging in violation of the covenant. 5 So another 
tenant was restrained from breaking up meadow 
land with the object of building thereupon. 6 
Injunctions will similarly be granted to enforce 
covenants not to build, 7 or mow a park, 8 or cut 


1 An te, 436-91. fn A merman v. 
foam [1892] 132 N. Y., 355, 2 
Keener, 1050, injunction was re¬ 
fused, character and condition of 
adjoining lands, with reference to 
that conveyed, having so changed 
as to render the restriction in the 
conveyance inapplicable, accord¬ 
ing to its true intent and spirit ; 
relief sought was disproportions! 
to nature and extent of injury 
sustained or likely to be sustained. 
Damages were given. High, /»/., 
ss. 22 , 1158 

2 1 1 r olu erha mplo n Ry, Co v 

r - V IV. Ry. Co., 

if) 4J9 J 

J Rigby v, G. }V, Ry. Co „ [1846] 


15 h- J. Ch., 27 1 (VVigram, V, C.). 

* Fieldcn v. Slater , [1869I 7 Eq 
5 ^ 3 * 

5 City of London v, Pugh % f 1 7271 
4 Bro, P. O., 395 (it was shown 
that the tenant might raise -<dooo 
worth of gravel for every ^'icq of 
penalty and, at the end of his 
term, leave the landlord the boitom 
of the gravel pit for his estate). 
Cf. S, R. A., s. 54, iU. (a). 

u De Wilton v. Saxon^ [l8ot] 6 
Ves., 106. 

^ Rankin v, LIuskissoit, [1830] 4 
Sim., 13, 2 Keener, 306, 

Bifigrrtt v. - vr, [1847] 

t DcC. & S., 252. 1 4/J 
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down trees' or kill game, 3 or carry on certain 
trades/ or even affix any outward mark of 
business. 4 So lessees or transferees of building 
ground may covenant not to build beyond a 
fixed line of frontage 5 or build anything but 
residential flats. 6 And in issuing injunctions in 
support of negative covenants, English judges 
act upon the general rule that where parties 
have for valuable consideration agreed that a 
certain thing shall not be done, it is not for the 
court to criticise the agreement or say that the 
breach may not be injurious or that it may 
even be beneficial. 7 “ If it be a contract duly 
entered into between the parties,” said Romilly, 
M. R, “it is no answer to a violation of it 
to say that it will not inflict any injury upon 
one of the contracting parties.” 8 The parties 
have the right to determine for themselves in 
what way and for what purposes their lands 
should be occupied irrespective of pecuniary 
gain or loss, or the effect on the market-value 
of the lots of such conditions. 5 It is not 
absolutely necessary that the negative covenant 


1 Nicholson v. Rose. [1859I 4 De 
G. & J„ 10. 

* Frogley v. Vouchee, [1870] 
Johns^, 333. 

a Kemp v Sober, [1851] I Sim. 
N S, 5 1 7 > Br annus ell v. Lacy, 
[1879] 10 Ch, D„ 691 ; Steward v. 
Winters, [1847] 4 Sandf. Cli,, 628, 
2 Keener, 309. In the Inst case 
Sanford, V. C., said, 11 The owner 
of land, selling or leasing it, may 
insist upon just such covenants as 
he pleases, touching the use and 
mode of enjoyment of the land ; 
and he is not to be defeated when 
the covenant is broken, by the 
opinion of any number of persons, 
that the breach occasions him no 
substantial injury. He has a right 
to define the injury for himself, 
and the party contracting with him 
must abide by the definition/’ 


Ch Brifg v. Thornton . [1903] 73 

L. J., Ch., 301. 

1 Evans v. Davis, [1879] io Ch. 

D., 747- 

5 Lord Manners v. Johnson. [1875] 
I Ch, D., 673, 1 Ames, 130 ; Pope 

Bell, 35 N. J., i* * * * Cf. Ally, 
Deni, v* Algonquin Club , [1891] 153 
Mass., 447, 2 Keener, 319. EHUton v. 
Readier [1908J 2 Ch,, 665, 

0 Hudson v. Cripps t [1896] I 
Ch ,265, 

I Doherty v. Allman , [1878] 3 

A. C . 709 (Cairns, L. C.) J Tipping 
v. Ec hers ley, [1835] 2 K. & J., 264, 

270 (Wood, V. C.h 

N Dickenson v. Grand Junction 
Canal Co., [1852] 15 Beav., 260, 2 
Keener, 318. 

II 7 r us fees Columbia College v, 
Lynch, [1877] 70 N. Y v 440, 2 
Keener, 580, 
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should be express, it may be implied from the 
circumstances. 1 

Lease. A lessee cannot be allowed to injure the 

leased premises. 2 A tenant therefore may be 
enjoined from sowing the land with more than 
two grain crops during four years, 3 or from 
sowing therein pernicious seed, like mustard, 
which damages the land and requires many years 
to eradicate. 4 5 Where arable lands are let for 
purposes of husbandry, though there may be no 
express contract as to the mode of cultivation, 
yet there is an implied contract to use them in 
a husbandlike manner.® The tenant of a dwelling- 
house may be restrained from fitting it for the 
business of a coach-builder 6 or from using it 
as a charitable home for poor girls. 7 The tenant 
may, on the other hand, claim an implied contract 
on the part of his landlord to keep property in 
statu quo and secure to him a continuous comfort¬ 
able enjoyment thereof. Where, therefore, the 
owner of two adjoining houses let them to different 
tenants, he was enjoined from making such 
alterations in one of them (with the concurrence or 
assistance of the tenant thereof) as to prevent the 
comfortable enjoyment of the other by its tenant. 8 

Partnership. In partnership engagements a covenant, 

that the partners shall not carry on for their 
private benefit that particular commercial concern, 
in which they are jointly engaged, is not only 
permitted, but is the constant course. 9 Partners, 


1 Kimpton v. Eve, [1813] 2 V. & 
B 349 - 

* Cf. Ward v. Duke of Bucking* 
ham, [1813] 10 Ves., 161 (citedb 

3 Fleming v. Snook, [1842] 5 
Beav., 250. 

4 Pratt v. Brett, [1817] 2 Macld., 
62 

5 S.R.A., s. 54, i!L (£). Tenant 

enjoined from building indigo fac¬ 


tory on agricultural land, Suicndra 
v. flan UUser, [1903] 31 Cal., 174, 
^ Bonnett v. Sadler, [1808! 14 
Vos., 526. 

7 Rolls v* Miller , {1884] 25 Ch, 

D., 206. 

* Palmer v. Paul, [1833] 2 Uf 
Ch., 154 ; S.R.A., s, 54, ill, <j). 

s Per Eldon, L. 0 ., Morris v. 
Cohn an, [1812] 18 Ves., 437, [ 
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therefore, even in the absence of express coven¬ 
ants, may be restrained from engaging in another 
concern of such a character as will necessarily give 
rise to a conflict of interests.' And even in the case 
of a partnership determinable at will, one partner 
may be enjoined, at the instance of the others, 
from committing an act which tends to destruc¬ 
tion of the partnership property, and this though 
no dissolution of the partnership is sought. 2 
Otherwise a dishonest partner may, at his will 
and pleasure, compel his co-partner to submit to 
the alternative of dissolving a partnership, or ruin 
him by continued violation of the partnership 
contract. 3 But a court will not interfere in cases 
of frivolous vexation, or for mere differences of 
temper, casual disputes, or other minor grievances 
between the partners, which may be somewhat 
inconvenient and annoying, but do not essentially 
obstruct or destroy the ordinary rights, interests 
and operations of the partnership, 4 nor will the 
court undertake the internal management of a 
going concern. 5 An injunction may sometimes 
even be so framed as to prevent a dissolution. 
E. g., in the well-known case of England v. 
Curling , 6 there was a partnership for a term not 
yet expired, but one partner, who desired a 
dissolution, joined another rival firm. Lord Lang- 
dale, M. R., enjoined him from carrying on 

Ames, 89. A right of pre-emption 
may be specifically enforced, Horn- 
fray v. bolhergill , [i866]i Eq., 567. 

1 (Has sing ton v, TJnvaifes , [1823] 
r S. & S,, 124. 

s S.R A., s. 54 i ill. (#); Mites v. 

Thomas , [1839] 9. Sim., 6o6, 60'j. 

As to when a court may direct a 
partnership to te wound up, see 
1 C A,, s, 265 ; Be Bristol Joint 
Mock Bank, [1890] 44 Ch,, 703, 

3 Fairthorne v, Weston, [1844] 3 
Hare,, 387, 392. 

* Goodman v. Whit:omfr f [1820] 


r J. & \V., 589, 592. 

4 Garten v, Drury , [1812] i Y r . 

& B., 154, (Per Kid on. C M " This 
court is noL to be required on every 
occasion to take the management 
of every playhouse and fore who use 
in the kingdom : bin if the case 
justifies the interference of the 
court it may appoint a manager in 
the interim, for the purpose of 
winding up, and putting an end 
to, the concern 
e [1844] 8 I 3 eav., 139. 
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, business with his new partners, or otherwise than 

with his old partners, till the expiration of the 
term ; and enjoined the new partners from carry¬ 
ing on business with him in the name of the other 
firm. He also prohibited the publication of any 
notice of the dissolution of this firm before the 
expiry of the term originally fixed upon. 

General rule I have stated above the general rule that 
againstpamai (J )ere can b e no injunction to prevent the breach 
ot a contract not specifically enforceable. 
Another equally well-established rule, viz. , that 
where an agreement cannot be performed as a 
whole, the court cannot perform any part of it, 2 
is probably only a different, form or an applica¬ 
tion of this. “ If there is such an infirmity in the 
agreement,” said Lord Cottenham, “ that it 
cannot be performed in all parts, the court will 
not by an injunction compel the defendant to 
perform his part of it.” 3 The general rule, 
however, admits of an exception, and I will 
state this in the authoritative words of the 
s.r.a., s, 57. Indian Legislature. Section 57, Specific Relief 
Act, runs thus : 

‘‘Notwithstanding section 56, clause (/), 
where a contract comprises an affirmative 
agreement to do a certain act, coupled with 
a' negative agreement, express or implied, not 
to do a certain act, the circumstance that the 
court is unable to compel specific performance 
of the affirmative agreement, shall not preclude 
it from granting an injunction to perform the 
negative agreement; provided that the applicant 
has not failed to perform the contract so far as 
it is binding on him.” 4 

1 S.R A., s 56 (/). [1842] 2 War., Bo, Finch, 773. 

a S.R.A , s. 17 Cl. Kimberley v. 1 Diclrichsen v. Cahhurn^ [1846] 
Jennings [ 1836J 6 Sim., 340, 2 2 Pb., 52, 1 Ames, 109. 

Keener, 204 i Gen a is v. Khvarjs, * Lmgddi has examined care# 
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old case which proceeded upon (his 
doctrine is that of Martin v. Nut kin? The 
plaintiffs there resided quite close to the church 
of Hammersmith and so were subject to a great 
annoyance in the daily ringing of a bell at 5 in 
the morning. In consideration therefore' of 
an undertaking to stop the source of this 
annoyance, they covenanted with the parson, 
church-wardens and some other parishioners to 
erect a new cupola, clock and bell to the church. 
The plaintiffs fulfilled their covenant, and when 
the bell began to be rung again after about 
two years, they obtained an injunction. Another 
interesting case is that of Barfield v. Nicholson ? 
where a person, who, in selling a work, had 
covenanted not to do any thing to injure the 
sale of the work, was enjoined from publishing 
a rival work on the same subject. But the great 
case which established the exception is that of 
Lumley v. Wagner? There the defendant 
Johanna Wagner had agreed with the plaintiff that 
she should sing at Her Majesty’s Theatre for 
a certain number of nights, and that she should 
not sing elsewhere during that period, but she 
subsequently abandoned this contract and agreed 
with the co-defendant Gye to sing at the Royal 
Italian Theatre.* Parker, V, C., granted an 
injunction restraining her from doing so, and 


r/ 





An 


Lumley 

Wag net 


fully the jurisdiction of equity in 
the matter of negative covenants 
and points out that they will be 
enforced where the contract is 
un 1 lateral or they form one inde¬ 
pendent side of a bilateral contract; 
if dependent, t hen the other side 
should have been performed in 
whole or in fart, or Lhe remaining 
affirmative covenant should be 
specifically enforceable. If there has 
been only a part performance of 
the other side of the contract and 


an injunction is issued, it will have 
to be dissolved in the event of a 
breach in respect of the remainder. 
Rq. 68-72. See also art. by 

Ashley, 6 Columbia L. Rev., 82. 

1 [1724} 2 P Wms,, 266, 2 

Keener, 196. 

a [r8a 4 ] 2 Sim. & St., r. fjf 
Affalo v. Lawrence. [1904! A. C, 


* [1852] i De G. M. & G, r 604 
Ames, 93, 6 R. C., 6$2. 

* Cf. S.R.A., s. 57, ill. (a). 


i 
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the order was upheld, after an elaborate ex¬ 
amination of the authorities, by Lord St. Leonards, 
C. His lordship pointed out that the case did 
not consist of two correlative acts to be done, 
one by the plaintiff and the other by the de¬ 
fendants, but of an act to be done by Miss 
Wagner alone. “ The agreement to sing for the 
plaintiff during three months at his theatre,” said 
the Lord Chancellor, “ and during that time not to 
sing for any body else, is not a correlative 
contract, it is in effect one contract ; and though 
beyond all doubt this court could not interfere 
to enforce the specific performance of the whole 
of this contract, yet in all sound construction, 
and according to the true spirit of the agreement, 
the engagement to perform for three months at 
one theatre must necessarily exclude the right 
to perform at the same time at another theatre. 
It was clearly intended that J. Wagner was to 
exert her vocal abilities to the utmost to aid the 
theatre to which she agreed to attach herself. 

I am of opinion, that if she had attempted, even 
in the absence of any negative stipulation, to 
perform at another theatre, she would have 
broken the spirit and true meaning of the contract 
as much as she would now do with reference 
to the contract into which she has actually 
entered. Wherever this court has not proper 
jurisdiction to enforce specific performance it 
operates to bind men’s consciences, as far as 
they can be bound, to a true and literal perform¬ 
ance of their agreements; and it will not suffer 
them to depart from their contracts at their 
pleasure, leaving the party with whom they have 
contracted to the mere chance of any damages 
which a jury may give. Although the jurisdiction 
is not to be extended, yet a judge would desert, 
his duty who did not act up to what his 


« mi$r# h 
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predecessors have handed down as the rule for 
his guidance in the administration of such an 
equity.” 

In this case there was an affirmative agree¬ 
ment to do a certain act, vis,, to sing at the 
plaintiff’s theatre, and a negative agreement not 
to do a certain act, vis., to sing at any other 
theatre ; and though the former agreement could 
not have been specifically enforced, 1 the court 
had no- difficulty in so enforcing the latter. It 
proceeded upon the idea not of inducing Miss 
Wagner indirectly to do one thing by prohibiting 
her from doing another, 2 but of leaving nothing 
unperformed which the court could ever be called 
upon to perform. 3 “ The court repudiates the 
idea,” said Lord Chelmsford, C , in a later case, 
“ of indirectly compelling performance where it 
could not directly decree it. It gives all the 
relief in its power, without looking to the effect 
which may be ultimately produced by the restraint 
which it places on the party who is disposed to 
break his contract.” 4 Lord St. Leonards drew 
a distinction between a case where the negative 
stipulation is merely ancillary to, concurrent 
and operating together with, a positive stipulation 
by the same party, and one where the two 
stipulations consist of two correlative acts. A 
case of the latter description was Hills v. Croll* 
already discussed. Where both the correlative 
stipulations are negative, either party may 
apparently have an injunction against the other. 6 

1 Cf. S R. A., s. 21 (/«). 

* CL per Lord Eldon, C , Clarke 
V. Price , [1819] 2 Wils., 157, 1 
Ames, 90, 

* Per Lord St, Leonards, C., 

Lumley v. Wagner , supra. 

De Motion v, Gibson t [1859] 4 
Ue G. & J., 276, 1 Ames?, 104. 

4 Hitts r v. [1845] 2 Ph., 6o, 

98 


1 Ames, 427 ; ante, 390. 

6 Morris v. Colman , [1812] 18 
Ves.,437, 1 Ames, 89 {Per Eldon, 
L. C.: “If Mr. Garrick were now 
living, would it be unreasonable 
that he should contract with Mr. 
Colman to perform only at the 
Muymarket theatre, and Mr. Col- 
mun with him to write for that 
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There is no dislinclion to be made between 
cases where the negative contract is but a se¬ 
parable part of a larger contract and where the 
negative contract is co-extensive with the posi¬ 
tive contract.' Nor does it, matter that the 
negative stipulation is not express, 3 so long as 
it is fairly inferrible from the circumstances. 
Affirmative agreements may involve a negative, 3 
and where a man or woman engages to perform 
or sing at a particular theatre for a particular 
period, that involves, Malins, V. C., gave it as 
his deliberate opinion, the necessity of his or 
her not performing or singing at any other during 
that time,—"a negative contract/’ he said, “is 
as necessarily implied as if it had been plainly 
expressed.” 4 The principle does not depend 
upon whether you have an actual negative clause, 
if you can say that the parties were contracting 
in the sense that one should not do this, or the 
other—some specific thing upon which you can 
put your finger, 5 

Where there is an express negative clause 
there can be no difficulty. E. g ., a person selling 
the goodwill of a certain business may in so 
many words agree that he will not carry on that 
business at a certain place, 6 and so may another 


theatre alone ? Why should they 
not thus engage for the talents of 
each other ? 

1 Doji nell \\ Bennett , [1883] 22 
<!h. D., 835, 1 Ames, n$. In 
Stuart v. JJiplock ) [1887] 43 Ch, 
D , 343, pan of a covenant (not to 
carry on certain trade in a house) 
was enforced. Distinguish Brett 
v. R L Shipping Co f [1864] 2* 
Hem. & M., 404, 2 Keener, 238. 

3 Donnell v. Bennett , supra. 

* Webster v. Dillon , [1857I 3 
fur M N. S , 433 (Wood, V. C.) ; De 
Mattos v Gibson , supra (Chelms¬ 
ford. 1.. C.). 


1 Montague v. Plocklon, [1873] 
16 Eq , 189, I Ames, 108. I indley, 
L. h, doubled this decision in 
Whittvood Chemical Co, v, Hard¬ 
man, [1891 1 2 Ch., 416, Finch, 790, 
but it is clearly good law under 
S. R. A., s. 57. Callianji v. Narsi 
Tricntn , (1895] 19 Bom., 764, 767. 

5 Wolverhampton & W. By, Co v. 
London & A 7 . W. Ry, Co [1873] 
16 Eq.. 433, expld. per Lind ley, 
L. J , Wkitwood Chemical Co. v. 
Hardman , supra, 

S. R. A., s. 57 y ill. (a) ; here 
the goodwill is supposed to be 
unconnected with any business- 
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person in consideration of a payment of money. 1 
But a contract of sale of the goodwill of a busi¬ 
ness without any express stipulation forbidding 
the setting up of a similar business in the neigh¬ 
bourhood will be taken to imply a covenant 
that the seller will not solicit his old customers 
to deal with him, in the event of his starting a 
similar business. 2 Such solicitation will be an 
act wholly and directly inconsistent with the 
contract of sale, which ordinarily only transfers 
the possibility that the old customers will con¬ 
tinue to resort to the old place of business. 3 
So will be the act of a clerk who, having con¬ 
tracted to serve faithfully one firm for a certain 
period, transfers his services to a rival house 
before the expiry of that period. 4 

The doctrine of Lumley v. Wagner has been 
applied in cases which have arisen between a 
theatrical company and an actor, 5 a publish¬ 
er and an author, 6 a doctor and his assistant, 7 
an employer and his clerk, 8 and a master 
and his servant. 9 And where a fish curer and 
fish smoker had contracted with a manure 
manufacturer to sell to him, and not to any body 
else, all parts of fish not used in the curing 
and smoking business, but subsequently was 


premises, and a covenant may be 
implied that the seller will send 
his customers to the purchaser. 
Of. May v. Thom on, [1882] 20 Ch, 
D 705, Pomeroy v. Scale [1907] 23 
T.L.R. 170. 

1 S. R. A., &. 57, ill. (e), Cf. 
] VhUta key v. lloive, [1841] 3 Beav., 
383. 2 Keener, 209. Rolfe v. Rolfe. 
[1846] 15 Sim , 88, 2 Keener, 218. 

* S, R, A , s. 57, ill* (^); Palmer 
v. Graham , [1850] I Pars., 476, 
478, 2 Scott, 18. 

8 Crutwell v. Lye, [i8iq]i 7 Ves., 
335. As to the rule abcut solicit¬ 
ing business, see Labouchere v. 
Dawson, [1872] 13 Eq., 325 ; Trego 


v. Hunt, [1896] A. C., 7 i with 
which cf. Walker v. Mott ram, 
[1881] 19 Ch. D,, 355 Curl Bros. v. 
Webster [1904] 1 Ch., 688. 

♦ S R.A„8. 57 . ill. (rf*. 

4 G rims for v Cunningham, 

[1894 1 I (J.B. 125. 

B 8 tiff v. Cassell t [1S56J 2 fur,, 
N.S. 348. 

7 Chariesworth v, MacDonald, 
[1898] 23 Bom., 103. 

* Robinson & Co . v. Heifer, 

[1898] 2 Ch., 451. 

0 Baines v. Geary , [1887] 35 

Ch.D., 154; IhtlowskD v Goldstein , 
[1896] 1 Q.B. 478. 
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induced to break his contract by a rival 
manufacturer, who wanted to obtain the monopoly 
of all the refuse of fish in the neighbourhood, 
Fry, j., not without hesitation, granted an 
injunction. 1 This case may be compared with 
the older case of Dietrichsen v. Cob burn , 2 
where Lord Cottenham, C., enforced by an 
injunction an agreement by a manufacturer of 
a patent medicine with a vendor of such drugs 
not to supply it to any other dealer at a larger 
discount than 25 per cent, upon the current 
retail price, the plaintiff claiming to have been 
appointed wholesale agent for twenty-one years. 

But in England the doctrine is now considered 
anomalous, and one which it would be dangerous 
to extend. 3 Jessel, M, R., felt a very considerable 
difficulty in understanding the court on the one 
hand professing to refuse specific performance 
because it was difficult to enforce it, and yet on 
the other hand attempting to do the same thing 
by a round-about method, 4 and Fry, J., like him, 
found it hard to draw any substantial or tangible 
distinction between a contract containing an 
express negative stipulation and another 
containing an affirmative stipulation which 
implied a negative. 5 Where a person after having 
agreed to become manager of one company's 
works for ten years, and during that period to 
give the wdiole of his time to this company’s 


1 Donnell v. Bennett , [1SS3] 22 
Ch.D. 835, 1 Ames, 114. But cf 
Fothergill v Rowland, [1874] 17 
Eq., 332 (agreement to sell coal 
to plaintiff and no other person, not 
enforced by injunction). National 
Phonograph Co. v. Edison-Bell C. 
P t Co. [1908] 1 Cb., 335. 

* [1846] 2 Ph., 52, 1 Ames, 108 
(plaintiff was to get 40 per cent, 
discount upon the retail price), 
See also Manchester Canal Co, v, 


Manchester Race Course Co., [1901J 
2 Cb,, 37 in contract to give the 
‘first refusal* held to involve a 
negative contract not to part with the 
land to any other company or person 
without giving that fir Ft refusal). 

3 Whitwood Chemical Co. v. 
Hardman, supra; Wo he champion 
Ry. Co. v. London Ry, Co., stipia ; 
Fry, s. 862, p. 373. 

4 Pother gill v. Rowland, supra. 

0 Donnell v. Bennett, supra. 
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business, subsequently, within the period of ten 
years, engaged himself to act as director of a 
rival company, the court of appeal refused 
to enjoin him from doing so, Looking at the 
matter broadly, Lindley, L. J., thought the court 
would generally do more harm by attempting, 
either directly or indirectly, to decree specific 
performance in cases of personal service than 
by leaving them alone . 1 * In a still later ease 
Romer, J., refused to enforce as unreasonable 
a stipulation by the defendant to devote the 
whole of his time for ten years, during the usual 
working hours, to the plaintiffs’ business and not 
to engage in’ any other business during the 
continuance of this contract . 3 He thought the 
rule in Lumley v. Wagner, was limited to cases 
where the service sought to be enforced was 
of a special nature . 3 Fry, J., thus sums up the 
tendency of recent English decisions—“that the 
court, ought to look at what is the nature of the 
contract between the parties ; that if tire con- 
tract as a whole is the subject of equitable 
jurisdiction, then an injunction may be granted in 
support of the contract whether it contain or does 
not contain a negative stipulation j but that if, on 
the other hand, the breach of the contract is 


1 Whitwood Chemical Co. v, 
Hardman, supra, (The plaintiffs' 
difficulty was said to be that they 
could not suggest anything more 
specific than that the man must 
cither be idle or specifically perform 
the agreement into which he had 
entered). Per Van Fleet, V. C., 

“ A court of equity, in exercising 
iLs prohthilory power, must always 

proceed with the utmost caution 
and see to it that its power is not 
so exercised as to do more harm 
than good. The power exists to 
prevent irreparable wrong, and 
should not, therefore, be used, in 
any case when its use will produce 


the very result it was designed to 
prevent/ Sternberg v. O'Brien , 
[1891] 48 N.J. Eq., 370, 1 Arnes, 
126. In an old Pennsylvanian 
case it was suggested that a 
contract for personal services thus 
enforced would be but a mhigated 
form of slavery, Ford v. Jet'won, 
6 Phi la., 6. But see this case 
criticised, Waterman, p J53. 

2 An injunction, if issued, might 
here too have compelled the 
defendant to abstain wholly from 
business ; the restriction was 
general. 

8 Khrman v« Bartholomew, [1898] 
iCh.,671. 
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properly satisfied by damages, then the court 
ought not to interfere whether there be or be not 
the negative stipulation. 

American courts, while generally recognising 
the doctrine in question, 3 * are disposed to limit 
it to cases where the services or acts contracted 
for are of an exceptional character. 3 “ Where 
a contract stipulates for special, unique or 
extraordinary personal services or acts, or 
where the services to be rendered are purely 
intellectual, or are peculiar and individual in 
their character, the court will grant an injunction 
in aid of a specific performance. The reason 
seems to be that services of the former class 
are of such a nature as to preclude the possibility 
of giving the injured party adequate compensa¬ 
tion in damages, while the loss of services of 
the latter class can be adequately compensated 
by an action for damages. 2 ” 1 ' The jurisdiction has 
accordingly been refused where the abilities of 
the defendant were not exceptional, so that his 
place might be readily supplied and no irreparable 
damage occasioned to the plaintiff. 5 


1 Donnell v, Bennett , supin. 

2 Singer Sewing Machine Co v. 
Union Button-hole Co„ [1873] 

1 H Mines, 253, 2 Keener, 257. 

a 4 Pomeroy, Eq. J , s. 1343 ; 

2 2 Cyc., 837-9. Per Hoffman, J. 

• The element of mind exhibited 
in the subject of the contract, as dis¬ 
tinguished from what is mechani¬ 
cal and material, may perhaps 
furnish ft rule of distinction and 
decision/’ Fredericks v. Mayer, 13 
How Pr 566. Daly v. SwJi*/f,[l874} 
38 N.Y.S.C., 1 $8, 2 Keener, 267. 

1 Rogers Manufacturing Co, v. 
Rogers, [1890] 58 Conn., 356, 2 
Keener, 279 (injunction refused 
in case of a general agent ami 
manager). Per Barrett, j., “It 
may sometimes be difficult to say 
just what is a special, unique, or 


extraordinary service, or whether 
the employee possesses special, 
unique, or exttaordiimry qualifica¬ 
tions The solution may generally 
be reached by an enquiry as to 
whether a substitute for the 
employee can readily be obtained 
and whether such substitute will 
substantially answer I he purpose 
of Lhe contract ; in othei words, 
whether the individual service 
especially contracted for is essential 
to present irreparable injury. The 
foundation of the jurisdiction is 
the inability of the law to afford 
adequate redress.” Strabridge Co. v. 
Crane, 35 N Y.St.R., 473 ; Johnston 
O). v. Hunt, 142 N. 621. 

a Carter v. Ferguson , 58 Hun, 

569, 1 Ames, T21 (actor not a *fctar* 
or attraction of the company) ; Bur* 
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As the jurisdiction is conferred by statute Statutory 
in India, there is no ground to treat it as {“ r j„,£ on 
exceptional or anomalous. It is not a technical 
or artificial rule which the Indian statute- 
book professes to enforce, it looks to the 
substance and not to the form of the contract . 1 
An affirmative contract in a negative form 2 will be 
no more enforced in India than England. The 
contract must also require the performance or 
the abstention from some definite act, such as the 
court is in the habit of requiring to be performed 
or abstained from by way of administering su¬ 
perior justice . 3 In such a case if the contract 
is one of which the court would direct specific 
performance, if it could practically compel its 
observance by the party refusing to perform, 
through a decree for specific performance , 4 
and the substance of the agreement is 
violated by doing the tiling sought to be pre¬ 
vented , 5 the court will catch hold of the ne- 


ney v. Ryle [1893] 91 Ga., 701,2 
Keener, 295 1 insurance agent) ; 
J award v. O'Brien , 70 Mo. Ap., 
432 (salesman) ; Sir abridge Co . 
v. Crane, supra (lithographer and 
designer) ; Johnston Co v, Hunt, 
supra, (advertising solicitor) ; Co - 
Iambus Club v. Reiley, 25 Ohio L. 
K 385 (base-ball player) ; Cort v, 
Lassard [1889] 18 Oreg t 221, 

H, & W. 619 (acrobat) Distinguish 
Philadelphia Club v Lajoic \i 90:2] 

58 L. R. A.* 227. 

1 Cf. Wolverhampton Py Co v. 
London Ry . Co supra 440. Burn 
\ Co, v, McDonald [1908] 36 Cal. 
354 » 363.5. 

3 Cf, Darns v. Fore nan [1894] 
3 CD., 654, 658, 2 Keener, 300 
(agreement for employment of ma¬ 
nager of business, not to be re¬ 
quired by his employer to leave 
except for misconduct). 

3 Ch Wolverhampton Ry. Co v. 
London Ry „ Co., supra. 43S. 

4 Cf. Metropolitan Ex. Co, v. 


Emi’ig, f 189QJ7 I. R. A., 381, 

* Cf. Wolverhampton Ry. Co. V, 
London Ry, Co , supra, 440. Per 
Lowell, j. : “If the case is one in 
which the negative remedy of in¬ 
junction will do substantial justice 
between the parties by obliging the 
defendant either 10 carry out his 
contract or lose all benefit of the 
breach, and the remedy at law is 
inadequate, and there is no reason 
of policy against it, the court will 
interfere to restrain conduct 
which is contrary to the contract, 
although it may be unable to en¬ 
force a specific performance of it,” 
Singer Co. v. Union (to., [1873] 1 
Holmes, 253, 2 Keener, 259. In this 
case the learned judge restrained the 
violation of a contract by injunc¬ 
tion, though one party had 1 he 
sole right to terminate it, but the 
whole contract was not rendeied 
inequitable by reason of such stipu¬ 
lation. Waterman, 138 n. 
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gative promise and by enforcing it, prevent, so 
far as it can, a breach of faith which it con¬ 
siders unconscionable. It is the affirmative 
agreement which gives jurisdiction if an express 
or implied negative agreement is coupled with it, 
and if it is such that the court is unable to 
compel specific performance of it. * 1 The affirm¬ 
ative agreement here contemplated is apparently 
one covered by clause (b), section 21, Specific 
Relief Act, the nature of which is such that 
the court cannot enforce specific performance 
of its material terms ; those terms are not such 
as can be carried out by the machinery of a 
court. 2 But the court will not interfere if the 
applicant for an injunction has failed to perform 
Plaintiff's con- his part of the agreement. 3 The plaintiff must 
ullCt ' do all that is requisite on his part. Wood, V.C , 

remarked, “ the whole benefit of the injunction is 
conditional upon the plaintiff’s performing his 
part of the agreement, and the moment he fails 
to do any of the acts which he has engaged to 
do, and which were the consideration for the 
negative covenant, the injunction would be dis¬ 
solved.” 4 If, therefore, there is a contract 
between two persons whereby, on consideration of 
a payment of money to be made by one by a day 
fixed, the other engages not to set up a certain 
business in a specified locality, the former, after 
making default in the payment of the money, can¬ 
not ask a court to restrain the latter from carrying 
on this business in such locality. 3 So where a 
provincial actor, who was engaged to appear on 


1 S. R. A., s. 57 

a Cf. Metropolitan Ex. Co. v. 
Ewing, supra The Madras court 
thinks the exception in s, 57, refers 
to all the clauses of 3. 21, Madras 
Ry. Co. v. Rust, [1890] 14 Mad., 
18, 22, but this is very doubtful. 
Cf, Nelson, S. R. A , 327, 


3 Cf. Telegraph Despatch Co v. 
McLean , [1873I 8 Cn. Ap., 658; 
0 rims ton v. Cunningham , [1894] 

1 Q B., 125, 130, 

* Stocker v. Wcdderhurn , [1857') 

3 K. & J., 393. 4°4, 2 Keener, 808. 

4 S. R. A , s, 57, ill (<?), 
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the London boards to perform Shakspeare’s 
characters, but was kept idle by his employer 
for five months, though paid his salary, broke 
his engagement, Lord Romilly refused an injunc¬ 
tion, "because “there was a mutuality in the 
agreement entered into on both sides ; on the 
one side that he should have an opportunity of 
displaying what his abilities and talents were 
before a London audience, and on the other side, 
that he should not act elsewhere unless with the 
permission of the plaintiff/’ and mere payment 
of the defendant’s salary was not sufficient per¬ 
formance on his employer’s' part. 1 The question 
before the Indian courts will therefore be one of 
discretion, not of jurisdiction, though in view of 
the provisions of clause (/), section 56, it is not 
unlikely that the results actually reached in India 
will not much differ from those arrived at in 
America, and even later English decisions like 
E hr man v, Bartholomew J may be referred to 
here as illustrative of the limits of judicial pru¬ 
dence. 

So much for injunctions to enforce contrac¬ 
tual rights and relations strictly so called. But 
cases are frequent where the relation between 
the parties, even if contractual at its inception, 
is fiduciary at the time when a court of law is 
called upon to deal with it. E. g. } a doctor may 
be called in to treat a patient and may thus learn 
facts about him which it will be contrary to his 
professional duty, 3 and possibly defamatory to his 
patient, 4 to divulge. So a lawyer in the course 
of his professional employment may come in pos¬ 
session of papers belonging to a client, which it 


1 Fechier v. Montgomery, [1863] 1 Ibid, s. S 5 » ill (/)• This and 

33 Beav M 22, 26. the preceding ill. (?) seem to 

* [1898] 1 Ch^byr. have been misplaced. They both 

a S. K, A, s. 54, ill (i). illustrate s. 54, 

99 
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will be a breach of trust on his part to make 
public or to disclose to strangers. 1 The Spe¬ 
cific Relief Act defines ‘trust’ and ‘trustee’ 2 in 
a very comprehensive sense ; an injunction there¬ 
fore may be available wherever the defendant 
is shown to hold a fiduciary character, whether 
expressly or by implication or construction. A 
court of equity will always entertain jurisdiction 
wherever there is a trust, and will enjoin a breach 
of this trust, whether grave or light, without en¬ 
quiring if the same may not be adequately and 
effectively compensated for by an award of 
damages in money. 3 The reason of this is that 
trusts were within the exclusive jurisdiction of 
the old Courts of Chancery in England, and no 
question of an alternative remedy in damages 
available in the ordinary law courts could arise 
in respect of suits relating to trusts. If a 
trustee threatens a breach of trust, an injunction 
to prevent such breach may be obtained by the 
beneficiaries, 4 and should be obtained by 
co-trustees, if any, to protect themselves against 
personal responsibility for the injury that may 
result from the defendant’s act. 5 The direc¬ 
tors of a public company are trustees for the 
shareholders, consequently their actions may be 
made the subject of the equitable jurisdiction of 
injunction. They are bound, e. g., to limit the 
expenditure to the proper object of the company, 6 * 8 
and an attempt to pay a dividend out of 

1 S.R.A , s. 54, ill. (//). Cf. Davis vey-General v. Liverpool Corpcra- 

v, ('lough [i 837]8Sim.,262 ; Lewis tion [1835] 1 My. & Cr, 171, 210, 

v. Smith % 11849] 1 M, & G., 417 ; 1 S. R A s. 54, (< 5 )j Balls v. 

Britt v. Price, [1827] 1 Sim., 483. Shu/t, [1841] 1 flare, 140, 

Breach of confidence may also S. R, A,, 54, ill. (&) ; Re 

constitute a tort, Chertsey Market, (1818] 6 Price. 

* S. R. A., s. 3. 279, If breach has already been 

8 Ibid, s. 54, ill. (/) ; Anon,, committed co-trustee should sue for 
[1821] 6 Made!., 10 (imprudent sale restoration of the trust fund, 
of trust propetty without proper Xatasch v, Irving, [1824] 2 

advertisement restraimd). Attar - Coop. t. Cott,, 
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capital or borrowed money may be restrained 
at the instance of any shareholder;' and so 
may a proposal to alter the special purposes of 
the partnership be put down. 1 2 The directors 
of a fire and life insurance company, e. g., cannot 
be allowed to engage in marine insurances, if 
the shareholders object. 3 Each partner is 
entitled to say to the others, “1 became a 
partner in a concern formed for a definite 
purpose, and upon terms which were agreed 
upon by all of us ; and you have no right, without 
my consent, to engage me in any other concern, 
or to hold me to any other terms, or to get 
rid of me if 1 decline to assent to a variation in 
the agreement by which you are bound to me and 
I to you.” Nor is it at all material that the new 
business is extremely profitable. 4 Similarly an 
executor, who has accepted office, is a trustee 
for the due administration of the assets in behalf 
of all interested under the will, and if he fails 
in his duty or, through his misconduct or 
insolvency, endangers the testator’s property, he 
may be restrained and inhibited from getting in the 
assets.’ A municipal board, which appropriates 
a fund to a purpose not allowed by the law, 
commits a breach of trust, and any rate-payer 


1 S. R. A t s. 34. ill (c;) ; Ate - 
Doit gall v, Jersey Hotel Co., [1S64] 

2 H. & M. 52,S. BuLseeS Kdw. 
VIF, c. 69, ss, 89, 91 ; 57 & 58 

Viet., <\ 12, s, 3 J11 Hngiaud a 

declaration of an intention to pay 
such dividend may be restrained, but 
not the payment where such a de¬ 
claration has been actually made, for 
the declaration is said to create a debt 
in favour of each shareholder, which 
may be at once sued upon, Severn 
Wye Ch M [r896] 1 Cb„ s 59 ; Car lisle 
v, S. K Ry . Co j 1850] 1 M. & G., 
689. But where the proposed pay¬ 
ment is a breach of trust, the decla¬ 
ration cannot create a right, Holmes 


v. Newcastle &V. Co, [1876] 1 Ch. 
D., 682, and the distinction, it is 
apprehended, does net exist under 
the Indian law, Collett, 394* 

* “The right of a partner is to 
hold to the specified purposes his 
partners whilst the partnership con¬ 
tinues, and not to rest upon indem¬ 
nities with respect to what he has 
not contracted to engage in.” 
jS'atusch v. Irving, supra, 

3 S. R. A* t s. 54, ill (d). 

1 Attorney-Gene rat v, G JV. Ry* 
Co n [i860*] T Dr. & S„ 154. 

3 S. R. A., s. 54. ill, (*)♦ The 
court may appoint a receiver also, 
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may sue for an injunction. 1 So does the 
settler of an executed settlement, though not 
founded on marriage or other valuable considera¬ 
tion, when he contracts to sell the estate to a 
third person, and the party interested under the 
settlement, even if a volunteer, may have the 
sale enjoined. 2 3 * Where the right of the members 
of a club flows out of a right to use and enjoy 
the club property, the committee thereof may be 
restrained from improperly excluding such 
member without enquiry conducted according to 
the rules of ordinary and common justice. 5 

A right of property may often have to be 
protected by means of an injunction. The pro¬ 
tection here is against a wrong independent of 
contract, i. e., a tort. This tort may consist in 
trespass or disturbance of possession, or in waste 
which affects the substance, or it may be a 
nuisance, which detracts from the enjoyment, 
or the violation of an easement; and where the 
property is of the special character of a patent 
or copyright, a trade-name or trade-mark, 1 
there may be a fraudulent use of this which 
requires prevention. I will take these various 
kinds of injury to right to, or enjoyment of, 
property seriatim , but before 1 do so it is 
necessary to direct your attention once more to 
the general principles upon which relief is 


1 Shephard v. Trustees of Port 
Bombay * [1876] 1 IJoin,, 132; 

V a man v Mun ic i/kil ity oj Shohifu r, 
[1897] 22 Bom., 646, 

3 S. R, A., s. 54, ill. (f), the set¬ 
tlement apparently is one capable 
of specific enforcement under s. 12 
(#), supra. 

3 Labouchere v* Wkarnciiffe , 

[1S80] T3 Ch. D m 346, 4 Laws of 
415 sqq. Otherwise where 
member has no right of pro¬ 
perty, Lards v. Wills. , [1890] 44 
Ch, D., 661. But a court will not 


interfere with the internal manage* 
ment of a club or school or other 
institution, secular or religious. 
Hay Man v fittgby School, [’ 874 } 18 
Eq., 28,(cf. Cha/sey v. Jelhabai [ 1907] 
9 Bom. L.R., 514), unless corruption, 
misconduct or main fides on the 
part of trustees or managers is 
shown, Dean v. Bennett, (1871] 6 
Ch., 489. Cf. Thomson v. University 
of London, [1864] 10 Jur., N.S., 669 
(injunction restraining award o 
more than one gold medal refused). 

1 S, R. A , s. 54, expin. 
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afforded. Specific relief, was granted by a courL 
of equity with the object of doing more complete 
justice as between the parties than could be com¬ 
passed by a mere decree for money, which was 
ordinarily all that a court of law could award. 

But where a party could practically have all that 
he wanted and deserved from the general forum 
of law, there was no ground for resorting to the 
special forum of equity. The direct result of 
this accident in history is that even where the Historical 
rigid and archaic division of courts and remedies acc ‘ dent ' 
into legal and equitable lias become obsolete, 
the judicial tribunals still profess to act upon 
the theory that the supplemental remedy of 
injunction is not called for where equally 
efficacious relief can certainly be obtained by 
asking for some other usual process.—a theory 
which has been authoritatively engrafted upon 
Indian jurisprudence by statute. The relief 
which is made available by “any other usual 
mode of proceeding is not specific in terms, 
but it is so in effect, because by putting the plain¬ 
tiff in possession of the necessary funds, it enables 
him to place himself in the same position in which 
he may have found himself in the event of a direct 
decree for specific relief in his favour.' Section 
54, Specific Relief Act, therefore repeats that SRA > s 
a perpetual injunction to restrain an actual or 
threatened invasion of a right to or enjoyment of 
property, whether moveable or immoveable, may 
be granted where money damages are impracti- 


( S R.A.,s. 56 {/) ‘‘Whenever a facie cash for the interference of 

tort will use an injury which is equity to prevents he commission of 

specific, and which the person in- the tort; otherwise the remedy at 

jured cannot specifically repair and law is adequate so far as regards the 

which cannot be paid for in money, nature of the tort/' Langdell, Rq. 

or an injury the extent of which it J?///*.. 29. 

is impossible to ascertain or estimate 3 Cf. Wood v. Sutdije ) [1S52] 
with any accuracy j there is a prirna 21 L, J Ch., 253,255. 
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cable or inadequate, the only exception recog¬ 
nised being in the case of a trust. 1 Such da- 
Damages mages are impracticable where there is no pos- 

,mpM ‘ sible standard for ascertaining the amount of 

the damage caused or apprehended, 2 or they 
are unavailable, 3 by reason, e. g. t of the wrong¬ 
doer's insolvency. 4 5 The injury in such cases "is 
clearly irreparable , s and an injunction must 
inadequate. issue. Such damages are inadequate, 6 where 
they cannot effect restoration. If, e. g. % to award 
damages would practically amount to compelling 
the plaintiff to sell his properly against his will, 
the effect of the decree would be the opposite of 
restoration, and, though the court may consider 
it reasonable that he should accept damages, 
yet it will have to issue an injunction, 7 So if the 
plaintiff cannot effectively put down the wrong 
by a single suit for damages, but has to sue 
repeatedly, it is clear that pecuniary compensa¬ 
tion is not an adequate relief. 8 A wrong may 


1 S. R A.,s. 54 (n) 

3 Ibid, [ft) ; ibid, ill. (//), (j) ; 

G/tanasham v. Aloroba, {1894] 18 
Bom,, 474, 489 ; Fa sal Karim v. 
Mania Baksh, [1891] 18 Cal., 448, 
P. C. ; Ramanodhan v. Zamindar 
of Ramnad, [1893] 16 Mad., 407. 
409*10. “Where the facts are of 
such a nature us to render the 
measure of damages speculative 
and impossible to ascertain with 
any degree of certainly, equiuble 
relief is seldom denied,’’ Kep finger 
v. Woolsey, 93 N. W , 1008. Even 
au approximate estimate of the 
damage should not be possible, 
Corry v. Yarmouth .V. Ry, Co t} 
[1844] 3 Hare, 593, 603. 

8 S. R. A., s 54 (d) m 
* Ibid, ill. (i>) ; cf s. 12, ill, ( ( /), 
ante; Hodgson v. Duce l [1836] 2 
Jur., N. S., [014. 

5 The expression “irreparable in¬ 

jury” is rather loosely eni| 1 >yed by 

English lawyers. Ante, 761, “It is 

not meant that there must be no 


physical possibility of repairing 
the injury ; ail that is meant is, 
that lhe injury would be a grievous 
one or at least a material one, and 
not adequately reparable by da¬ 
mages/ 1 Kerr, /«/., 14, “irrepar¬ 
able injury means a destructive act 
to properly of such peculiar cha¬ 
racter or use that its loss would not 
be adequately recompensed by tile 
damages a jury’s verdict would 
give,” 2 Pomeroy, Eq. A*., p, 933. 

“ s. R; A., 3. 54 (c). 

’ Govind Vevkaji v. Sad ash iv 
S/iel , [1892] 17 Bom., 771. 

H IS, R. A., s. 54, ill, Apaji v. 
A pa [1902] 26 Bom. 735. Cb 
.Per Morton, ].: “The injury to 
the plaintiffs is permanent and con¬ 
tinuous, and a judgment for da¬ 
mages would not furnish them 
adequate relief, It is true that in 
an action of tort for the nuisance, 
they might also obtain a judgment 
that the nuisance be abated and 
removed. But the power of a 
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continue or recur, and not only must the existing 
mischief be cured but future mischief must also 
be prevented. A multiplicity of judicial proceed¬ 
ings can only be averted by a perpetual injunc¬ 
tion. 1 The injury in such case is also irreparable, 
for though damages can be given, they will not 
afford a sufficient and real reparation. 

Such are the general principles ; let us now 
consider some particular wrongs. Trespass is a 
large head of civil wrongs, but the courts in 
England long hesitated to restrain it by an 
injunction. 7 The jurisdiction was at first enter¬ 
tained with some doubt only where the wrong 
committed was akin either to waste 3 or nuisance. 4 
The result of the cases was thus summarised by 
Kindersley, V. C., in 1864: ‘‘Where a plaintiff 
out: of possession, not having privity of title with 
the defendant, sought to restrain the defendant 
from acts of spoliation, the court would only grant 
an injunction where the acts were of a flagrant 
kind causing great damage to the property. 
Again, where the plaintiff in possession sought to 
restrain one who claimed no title, the leaning of 


court of law Can go no further 
than to remove the nuisance, while 
a decree of a court of equity may 
restrain the continuance or repeti¬ 
tion of the nuisance.” Cadigan v. 
Brown, [1876] 120 Mass,, 493, 1 

Keener, 189, Cf, Steward v, Winters 1 
[i$ 47 ] 4 Sandf. Ch., 628, 2 Keener* 
309 . 

' S.R.A., s 54 Cf. Manhattan 
Co, v, /VVtu Jersey Co,, [1872] 23 
v J. Eq., 161, 2 Keener, 571. 

1 See, egf a% Davenport v. Dawn* 
part, [1849] 7 Hare, 217, 1 Ames, 
49 °, where Wigram, V. C., said : 
‘‘ It has always appeared to me the 
court was trying to get out of a 
technical rule, with a view to the 
better protection of property. 1 
Kent, C ;i said in Jerome v. Boss, 7 
Johns, Ch,, 3 t 5, “1 do not know 


a case in which an injunction 
has been granted to restrain a 
trespasser merely because he is a 
trespasser.” 

3 Flamangs Case , 7 Ves., 308 

(cited) Per Lord Eldon, “ The 
interference of the court is to pre¬ 
vent your removing that which is 
his estate,’' Thomas v, Oakley, 
[1811] 18 Ves., 184, 1 Ames, 

492 . 

4 Per Lord Hard wicke, Every 
common trespass is not a foundalion 
for an injunction in this court, 
where ifc is only contingent and 
temporary ; but if it continues so 
long as to become a nuisance, in 
such a case the court will interfere 
and grant an injunction to restrain 
the person committing it.” Coulson 
v. White, [1743] 3 Atk., 21. 


Irreparable 
injury. 


Torts : Tres¬ 
pass, 
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the court was to refuse the injunction, and to leave 
the plaintiff to his remedy at law. But where the 
plaintiff in possession sought to restrain one who 
claimed title, the leaning of the court was to grant 
tiie injunction when spoliation was irremediable, 
that is, when there Avas a destruction of part of 
the inheritance."' But the practice has gone on 
widening, and it has been judicially affirmed 
that Chancery will interfere by injunction where 
the acts clone or threatened are ruinous to the 
property trespassed upon, or are of a character 
to permanently impair its just enjoyment in the 
future, as when a trespasser digs into and works 
a mine to the injury of the proprietor, or where 
timber is attempted to be cut down by a tres¬ 
passer in collusion with the tenant of the land; 
or where there is a dispute respecting the boun¬ 
daries of estates and one of the claimants is 
about to cut down ornamental trees in the dis¬ 
puted territory/ 11 In short," says Judge Story, 
“ an injunction is now granted in all cases of 
timber, coals, ores, and quarries, where the party is 
a mere trespasser, or where he exceeds the limited 
rights with which he is clothed, upon the ground 
that the acts are, or may be, an irreparable da¬ 
mage to the particular species of property.” 3 A 
trespass may be under colour of title, 4 eg., where 


1 Lowndes v. BettU ) [1864] 33 
! J, Ch., 451, 1 Ames, 501-2. 
Stanford v. Lfurts/one, [1873] 
9 Ch., Ii6 ? 119 (trespasser threat¬ 
ening to cut down trees), 

- Per Currier, J , Rchelhamp \\ 
Schrader^ [1870] 45 Mis so., 505, 1 
Ames, 511, In this case plaintiff 
had purchased and lived peaceably 
for 17 y«ars in \i frame building, 
which, upon a careful survey, was 
found to encroach 3 feet on defen¬ 
dant’s ground; defendant thereupon 
commenced to have 3 ft, ski we J off 
from one end of the plat tuff's 


tenement, leaving the interior ex¬ 
posed and wholly unprotected. 
The court issued a perpetual 
injunction to save the plaintiffs 
domicile from disturbance and sub¬ 
stantial destruction, so far as its 
usefulness as a place of residence 
was concerned, 

1 2 Story, Eq. y ss., 928-9. Jeth - 
alal v. Lalbhat, [jg04] 28 Bom., 
298 (injunction sole remedy where 
building on or overhanging an- 
oiher’s land), 

4 Cf. Alitn v, 3 /aft it, [1875] 20 
Fq., 462. 
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contiguous lands with mines underneath are 
owned by different persons, and the owner of one 
so works his mine as to extend under the other’s 
mine and endanger its support. 1 Or it may be 
a pure trespass, but persistent, 2 and the trespasser 
not able to pay damages. 3 Or the trespassers 
may be many and there may be a multiplicity 
of judicial proceedings, e. g\, an owner of land, 
who has already obtained a declaration from the 
court that certain villagers have no right of way 
over his land, may be persecuted with a number 
of suits by other villagers asserting a similar 
right of way and alleging an obstruction of the 
same. 4 These are all cases where an injunc¬ 
tion may properly be granted. An instructive 
case is Goodson v. Richardson, 5 where the 
defendant, a house-owner at Ramsgate, being 
dissatisfied with the water works company, 
proceeded to construct water works for the supply 
of his houses and lay the pipes along the adjoining 
highway, of a half of which the plaintiff was 
owner in fee. “ Now the ground under the high¬ 
way could be of no use to the adjoining owner, 
and could not be damaged by the defendant’s 
pipes, but as the defendant invaded his property 
he had a right to restrain him from doing so. It 
was a valuable property for which he had a right 


1 S. R. A., s. 54, ill. (r) ; Lonsdale 
v. Carmen, [1799] 3 Bligh., 168 ; 
Fletcher v. Walker, ibid, 172. Of. 
Berkey v. Berwind IK C. M. Co 
[ 1908J 16 L. R. A., N. S., 851 (re¬ 
moval ol underlying coal). 

4 Lowndes v, Settle , supra, Cf. 
Dharmadasv. Amulya Dhan, [1906] 
33 Cal., 119, (case between Hindu 
lather and son, Dayabhaga law). Cf. 
Stevens v. Stevens [ 1908]24 T.L.R., 
20. 

* S. R. A., s. 54, ill, (o) j Hodgson 
v, Dune, supra. 

4 S. R. A., s, 54, ill, (p), Cf, Lord 
JOO 


Tenhamv . Herbert, [1742] 2 Aik., 
483, 1 Keener, 19 1 (bill of peace). 
1 Pomeroy, Fy. p. 248. 

5 [1874] 9 Ch. Ap., 221, 1 Ames, 
502. An American case where the 
plaintiff’s estate was removed by 
the excavation of a tunnel under¬ 
neath is Richards v. Dower, [1883] 
64 Calif,, 62, 1 Ames, 517. “It 
disturbs the plaintiff’s possession, 1 ' 
said Sharpstein, J, # “ and if permit¬ 
ted to continue will ripen into an 
easement. That of itself is suffi¬ 
cient to entitle him to an injuno 
tion.’’ 
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Government, 
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powers, 


to obtain payment. An injunction was his only 
remedy, an action at law would have been no 
remedy to him.” 1 The use of an under-ground tram¬ 
way has accordingly been enjoined, 2 so also the sale 
of goods on the plaintiff’s land, 3 and an inter¬ 
ference with the removal by him of an encroaching 
bridge. 4 The levelling of private family vaults and 
the removal of the tombstones cannot be compen¬ 
sated for in money, 5 nor apparently an obstruction 
of a right to take a certain share of fees and of¬ 
ferings tendered in a Hindu temple every fourth 
year, 6 and injunctions have been issued in restraint. 

To throw water on another man's land 
against his will, especially when it is claimed to 
do this as of right, amounts to a trespass. The 
nature of the right to .store or use water on a 
party’s own land was carefully defined in West 
Cumberland Iron & Steel Co. v. KenyonI Sic 
uter e tuo ut alienum non la das r Government 
have the right to distribute the water of Govern¬ 
ment channels for the benefit of the public, but 
not to flood a man’s land because, in its opinion, 
the erection of a work which has this effect is 
desirable in connection with the general distribu¬ 
tion of water for the public benefit. Where, 
therefore, with the object of reducing the flow 


1 Per Jesse I, M. R., Cooley v. 
Crabtree , [1882] 20 CL D., 589, 1 
Ames, 506. Lord Selborne saw 
nothing unneighbourly in the 
action, and said : “ l cannot look 

upon this case otherwise than as a 
deliberate and unlawful invasion by 
one man of another man’s land for 
the purpose of a continuing tres¬ 
pass, which is in law a series of 
trespasses from time to time, to the 
gain and profit of the trespasser, 
without the consent of the owner 
of the land ; and it appears to me, 
as such, to be a proper subject for 
an injunction,” 

* Bowser v, McLean, [i860] 2 


De G. F. & J.» 415. 

3 Smith v. Brown i [1879] 4S L, J., 
Ch., 694. 

1 Campbell Davys v, Lloyd , 

[1901J 2 Ch., 518. 

b Mar land v. Richardson , [1856] 
22 Beav., 596, 24 ibid, 33. 

* More Makadev v. An ant Bhi - 
maji\ [1896] 21 Bom , 821, 

7 [ 1879] 11 Ch. I)., 782. Cf. 

McCartney v. Londonderry & L, 8 . 
Ry, Co., [1904] A, C., 313; Par¬ 
ing ton v. Derby Corp [190 5 ] I 
Ch., 205, 219. 

* Broom, leg, Majc 281, 1 

Beven, Negligence, 476, sqq. 
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of water into a tank through a channel and 
for the protection of the tank, Government 
constructed a bye-wash in 1882, and no negligence 
was shown in its construction, but the necessary 
effect of the bye-wash was to cause the water 
diverted from the channel to flood the land of a 
ryotwari tenant, and the latter sued for a 
mandatory injunction in 1900, White, C. J., and 
S. Ayyar, J., decreed the claim and held that even 
if Government had been empowered by statute to 
construct the bye-wash in question, it would be 
for Government to show that they could not 
exercise their statutory powers without injuring 
the plaintiff’s lands. 1 * 

The jurisdiction to restrain waste does not 
seem to have been ever denied where the case 
arose between a life-tenant and a remainderman, 
or a mortgagor and a mortgagee, or a lessor and a 
lessee, or two co-tenants. 3 Now waste may be 
legal or equitable, z<?., such as may be imputed to 
fair acts of ownership, 3 or extravagant, mischievous 
and huinoursome ; 4 * * * * 9 it may be commissive or 
permissive, that is, active and wilful or due to neg¬ 
lect ; it may be destructive or ameliorating, such 
as does injury to the inheritance or improves it, 
But the waste, to be of any sort of effect with a 
view to an injunction, must be a w r aste resulting 


is always a wrongful entry, and 
which is always an injury to the 
possession,’’ Lang dell, Eq % fur 

30- r. 

* Vincent v. Spicer , [1856] 2 2 

Beav., 380. 

1 A brahali v. Bulb , [168oj Freem. 
C, C., 53, t Ames, 475; Turner 
v. Wright^ [1860I 2 De G. F. & J., 
234, 1 Ames, 476, per Campbell, 
L. C,, “equitable waste is that 
which a prudent man would not 
do in the management of his own 
property,” 


1 Sankaravadivelu v. Secy, of 

State T [1904] 28-Mad,. 72, citing, 

among others, Hammersmith Ty. 

Co. v. Brand , [1869] 4 H, L , 215 ; 

Canadian Pacific Ry. Co. v. Roy, 

[ 1902] A. C„ 220, 230. Cf. Muni. 

Corp , v. Yasudeo , [1904] 6 Bom. 

L. R., 899. 

9 Waste is “ a tort to the land, 
committed by a person in possession 
of thefland, and whose possession 
is rightful,^ against a person who 
has netlher|’the possession nor the 
right, to possession. Hence it is 
not a trespass, the essence of which 



Waste, 




Mw/s r ^ 
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in substantial damage ; a court of equity ought 
not to interfere where the waste is ameliorating 
or trivial. 1 2 “ As to repairs,” said Verney, M. R., 
“the court never interposes in case of permissive 
waste either to prohibit or to give satisfaction, 
as it does in case of wilful waste . ,,i! A tenant 
for life cannot so deal with the estate as to render 
it less valuable for the remainderman when his 
interest falls into possession. He cannot ordinari¬ 
ly commit even legal waste, and may be restrained 
from cutting timber, 3 digging for gravel, lime¬ 
stone, or the like. 4 Where there is an unconscien- 
tious abuse of a legal right or power, a court is 
clearly bound to interfere ; 5 and an act may in 
some sense be regarded as unconscientious if it 
be contrary to the dictates of prudence and 
reason, although the actor, from his peculiar frame 
of mind, does the act without any malicious 


1 Doherty v, Allman , [1878] 3 
A. C„ 709, I Ames, 464 ; Moltineux 
v. Powell, [1730] 3 P. \Vms., 268//, 
1 Ames, 468, 

2 Lord Cctsllemain v. Lord Gaven, 

[1733] 22 Viner, 523, pi. n 3 1 Ames, 
466, in the absence of an agree¬ 
ment lo keep the premises in 
repair, a tenant is not apparently 
liable for permissive waste. Re Cart- 
right, [1889] 4 1 CM. D. } 532. 

Distinguish Davis v. Davis, fi888] 
38 Ch D,, 499 (case of tenant for 
years), and see Wood house v. 
Walker , [1880] 5 (). B. D., 404. 
Nor a mortgagor in India, see T. 
I*. A , s. 66. 

8 Garth v, Cotton, [ 1753] 2 YVh. 
& r., 970. 

* Elias v. Snowdon Co., [1879] 

4 A. 454 “The court ought, 

in general, to grant an injunction 
against tenant for life without im¬ 
peachment for waste, for cutting 
down any timber not full grown or 
proper for building, or anything the 
doing of which might be a spoil or 
prejudice to the estate for the 
future/' Aston v. Aston, [7749] 1 


l Ves. Sr., 264. 

& Baker v. Sebright , [1879] 13 
Ch. D., 179, 1 Keener, 515. In 
Mickletkwail v, MickUthtwiil, [1857] 
1 De G. &. J., 504, 524, Turner, L. 
J., said: “If a devisor or setLlor 
occupies a mansion-house, with 
trees planted or left standing for 
ornament around or about it, or 
keeps such a mansion-house in a 
state for occupation, and devises 
or settles it so as to go in a course 
of succession, he may reasonably be 
presumed to anticipate that those 
who are to succeed him will occupy 
the mansion-house ; and it cannot 
be presumed that he meant it to be 
denuded of that ornament which 
he has himself enjoyed. This 
court, therefore, in such a case pro¬ 
tects the trees against the acts of 
the tenant for life r Cf. Down- 
shire v. Sandys , [ 1801 ] 6 Ves., io7* 
Among later cases in which the 
cutting of ornamental or sheltering 
trees has been enjoined are Bedoyere 
v. Xugent, L. R„ 23 lr., 143; 
Ashby v . Hincks , f 188 8] 58 L. T., 
557 - 
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motive. 1 Where such motive is present, and 
there is an attempt at wanton destruction, the 
reason for granting an injunction is even stronger, 
and it will not matter if the wrong-doer is a tenant 
in fee simple subject to an executory devise over, 2 
or a tenant for life sans waste. 3 An infant en 
ventre sa mere may, through a next friend, have 
an injunction,' 1 and so may a trustee to preserve 
contingent remainders. 3 In India, such questions 
may more frequently arise between a Hindu female 
heir and the expectant reversioner. If a Hindu 
widow, e. g ., in possession of her deceased hus¬ 
band’s property, commits destruction of the 
property without any sufficient cause, the rever¬ 
sioner may clearly sue for an injunction to restrain 
her. 6 But the widow’s act must amount to spolia¬ 
tion and be of a gross character. 7 Where such 
a widow in possession of money invested in stock 
or shares, needlessly and improperly changed 
the investments, thereby exposing the capital to 
depreciation and loss, an injunction was granted. 8 
An injunction will also lie against a mortgagor 
in possession to stay waste, for the court will 
not suffer him to prejudice the security. 9 As bet¬ 
ween a landlord and a tenant, the former is 
entitled to have his houses and lands kept in an 
unaltered estate, and wilful waste will be enjoined. 10 

per Lord Campbell, Turner v. * TJthorn* v. Osborne , [174C 1 
Wr igkt y s u pra. D i ck., 7 5; Bra dy v. Wa ldr on , [ 1816 J 

2 Johns, Ch 148, 1 Ames, 483 

Vane v. Lord Barnard , [1716] As to what is sufficient security, 
2 Vera., 7 38 1 Ames, 470. see T.P.A., s. 66 ; King v. M, 

4 Luiterel's Case, [1670] Prec. [1843] 3 Hare, 239, 243. As to 
Ch., (cited), 1 Ames, 468.- the liability of a mortgagee in 

5 Birch-Wolf4 v, Birch , [1870] possession, see T. P A., s. 76 
9 fcq., 683, 689. *" Smyth y. Carter , [1833] i-8 

5 .R.A., s. 54, ill, (ni ). Reav r M 78 ; but see Doherty v. 

7 Hurtydass v. Bungunmonev^ Allman , [1878] 3 A, C. t 727, 

[1831] Sev., 657, 661; Mayne, H.L., Conway v. Fenton , [1889] 40 Ch. D,, 
s. 647^ p. 872. 512 ; Douglas v. Wiggins^ 1 Johns. 

Hurrydass v. Uppoornah , [1856] Ch., 433. C f. (Brisk Chando v. 
o 433, sim/i Das , [1904] 9 C.W.N., 255. 
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As between tenants in common, waste destructive 
to the estate, 1 and not within the usual and 
legitimate exercise of enjoyment, 2 will be restrain¬ 
ed. So where pending a bill for partition, the 
tenant in common in possession proceeded to 
strip the land of its timber, Kent, C., considered 
the act destructive of the value of the estate and 
not consistent with a prudent enjoyment by the 
real owner, and granted an injunction. 3 • In India, 
among Hindus, joint tenants or coparceners pre¬ 
dominate over tenants in common, and they clearly 
have a right to prevent a member of the family 
from, say, cutting trees growing on the family 
property or destroying part of the family house 
or selling some of the family utensils. 4 Where a 
Hindu father alienated undivided coparcenary 
property, the Madras High Court enjoined him 
from transferring more than his share, but refused 
to interfere with alienations which appeared to 
be within this share. 5 

A nuisance has also been recognised from very 
old times as a fitting subject for injunctive relief. 6 


1 Hole v. Thomas , [1802] 7 Ves., 
589 (sapling cut at wrong time) ; 
Doitgall v. Foster, 4 Grant, Ch. p 
319 (soil removed to considerable 
depth and sold) ; Goods v. Early , 
95 Va., 3°7 (building materially 
altered). 

1 Twort v. Tworty [1809] 16 Ves., 
128. Injunctions were refused 
where a mine was worked fairly, 
Job v, Potion , [1875] 20 Eq., 84, 
and plaintiff was not excluded, 
A/ecord v, Oakland Co., 64 Calif., 
145 ; Mohesh v, N aw but, [1905] 32 
Cal,, 837 ; where a business begun 
by both tenants was continued by 
one, Russell v, Merchants Bank, 47 
Minn,, 286 ; and where fixtures 
were removed from a disused mill, 
Dodd v.‘ Watson 4 Jones, Eq,, 48, 

3 Hawley v. Clowes, [i 816 ] 2 

Johns.Cb., 122, 3 Ames, 485. Jacobs 


v. Seward t [1871] 5 H L., 464 

was a case of trespass between co- 
tenants. In Smallman v. Onions } 
l ] 792 ] 3 firo. C. C\, 621, the tenant 
in common committing waste was 
insolvent. 

* S.R.A, s. 54, ill. (n). Com¬ 
pulsory partition may huit more 
than help, but it coparceners, acting 
dona fide and as prudent owners, 
cannot agree as to what is to he 
done or omitted, partition seems to 
be the only satisfactory remedy. 
“ Should the courts interfere in 
such cases and as to such matters, 
they might soon have to manage 
half the joint estates in the country,” 
Collett, 412. 

Kanukurty v. Vencataramda&s , 

4 Mad. Jur., 251. 

8 Cf. Osburne v„ Barter, [1583] 
Choyce Gas. Ch., r/6, r Ames, 553. 
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“ I take it to be a head of equity to interpose, 
by way of injunction, when a party is erect¬ 
ing new works upon an old possession, ” said 
Lord Thurlow, 1 and where the complaint was 
not of a public nuisance simply, but of the 
same being attended with extreme probability of 
irreparable injury to the property of the plaintiffs 
and danger to their existence, on such a case 
clearly established, Lord Eldon did not hesitate 
to say, an injunction would be granted. 2 A 
modern American judge has stated, “The whole 
extent of equitable jurisdiction is the protection 
of a person's dwelling-house or home against 
nuisances upon other premises, of so serious a 
character as to render his life therein uncomfort¬ 
able.” 3 The necessities of one man’s business, it 
has been said, cannot be the standard of another 
man’s rights,' 4 nor will it matter that the locality 
invaded or the person injured is humble and not 
aristocratic. 5 Under a system of constitutional 
government, nobody has a right to take another’s 
property for his private purposes upon making, 


1 Wei Ur v. Smtaton , [1)84] I 
Bro. C.C-, 572,1 Ames, 555. 

a Crowder v. Tinklers [1816] 19 
Ves if 617 1 1 Ames, 557. 

* Per Emeiy, V. C., Cronin V. 
Bloemechts [1899] 58 N. J, Eq , 313i 
r Ames, 562, (annoyance caused by 
base-ball playing in grounds adjoin¬ 
ing plaintiffs enjoined). 

4 Wheatley v. Chrisman , 24 Pa., 

3°2. 

5 Per Zabiiskie, C. t “I find no 
authority that will warrant the 
position that the part of a town 
occupied by tradesmen and 
mechanics for residences and carry¬ 
ing on their Uades and business, 
and which contains no elegant or 
costly dwellings and is not inhabited 
by the wealthy and luxurious, is a 
proper and convenient place for 
carrying on business which renders 
the dwellings there uncomfortable 


to the owners and their families by 
offensive smells, smoke, cinders, or 
intolerable noises, even if the inhabi¬ 
tants are themselves artisans, who 
work at trades occasioning some 
degree of noise, smoke and cinders. 
Some parts of a town may, by lapse 
of time, or prescription, by the con¬ 
tinuance of a number of factories 
long enough to have a right as 
against every one, be so dedicated to 
smells, smoke, noise, and dust that 
an additional factory, which adds a 
Utile to the common evil, would not 
be considered at law a nuisancej or 
be restrained in equity.’ Pass v, 
ButUr, [l868]4 C.E, Gr , 302, 305, 
1 Keener, 802. Cfi Tipping v. St. 
Helen’s 8 . Co„ [1865] 1 Ch., 66; 
St urges v. Bridgman , [1879] II 
Ch, D,, 865. Distinguish Bliss v. 
A naconda Copper Mg. Co [ 1909 ].! 67 
Fed, 342 ; 22 Harv. L,R., 596. 
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from time to time, such compensation as a court 
of law may award. 1 Equitable relief is awarded, 
not by way of menace or as a means of compell¬ 
ing the payment of money, but that the defen¬ 
dant may desist from an unauthorised use of the 
plaintiff’s property and forbear from any further 
interference with his rights. 2 Courts of equity ac¬ 
cordingly enjoin the making of noise 3 or the pollu¬ 
tion of air by smoke, 4 which interferes materially 
and unreasonably with the physical comfort of 
the occupier of a neighbouring house. They 
do not allow neighbours to be annoyed by the 
assembly of crowds of disorderly persons upon 
the highways, drawn there by entertainments 
given by a third person upon his own lands for 
pecuniary profit. 5 Brick-kilns, 6 gas manufactories, 7 
hospitals for epidemic diseases, 8 pottery, 9 or 
bone works, 10 slaughter houses, 11 oil-wells, 12 ex¬ 
plosive factories/ 3 may all be sources of nuisance. 14 
Where the defendant had successfully resisted 
municipal control and discharged into an ordinary 


1 Hennessy v, Carmony , [1892] 
50 N. J. Eq., 616, I Ames, 579. 

* Henderson v, N, Y. C. R. Co. } 
[1879378 N.Y., 423, 1 Keener, 627 ; 
Galway v. Metropolitan Elev. R , 
Co., [1891] 128 N.Y., 133, r Ames, 
603. 

8 S R.A., s. 54 i ill. 0) ; Soltau v, 
De Held, [1851] 2 Sim. N. S., 133 , 
I Keener, 665 ; Gaunt v. Fynney 
[1872I8 Ch., 8, 12; Christie v. Itovey , 
[1893] 1 Ch., 316 ; Ru$hnter v. 
Polsue, [1907J A. C., I2X, affg. 
[1906] 1 Ch., 234. 

I S.R.A., s. 54, ill {;). Shafts Co. 
v. Inglis , [1882] 7 A. C., 518 ; 
Fleming v. Hislop , [1886] 11 A, 
C., 686; A tty . Cent v. Cole, [1900] 
1 Ch., 203. 

6 Walter v. Brewster , [ r867] 
5 Eq., 25, 1 Keener, 722 ; Bellamy 
v. Wells, [1890] 60 L. J,, Ch., r$6 ( 

1 Keener, 778. 

II Pollock V. Lester, [1853] 1 \ 


Hare, 266, 1 Keener, 722 (interlocu¬ 
tory injunction issued), 

7 Broadbent v. Imperial Gas Co. 
[1857] 7 De G.M. & G., 436, affd. 
7 II. L. C., 60r. 

8 Metropolitan Asylum v. Hill , 
f 1881] 6 A. C. t 196. 

H Rose v. Butler , [1868] 19 N. J, 
Eq., 294, i Keener, 800 (interlocu¬ 
tory injunction). 

' 10 Meigs v. lister , 23 N. J,, Eq. 
196 (ditto). 

11 Catlin v. Valentine , 9 Paige, 
575 (ditto). 

f * Me Gregor v, Camden , 47 W , 
Va M 193 (ditto). 

11 Me Murray v, CadivclL TI SSq] 6 
T. L. R., 183, ‘ “ 

11 Injunctions have been issued 
against houses oflill-fame in Ame¬ 
rica, Hamilton^. Whittidge , u Md., 
128, 1 Ames, 613*7. ; Cranford v. 
Tyrrell, [1891] 128 N. Y„ 341, l 
Keener, 788. 
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kutcha drain the refuse liquid of a shellac-factory, 
to the great discomfort and injury of the plaintiff, 
who had his garden close by, the Calcutta High 
Court granted exemplary damages and an in¬ 
junction for the permanent stoppage of the 
nuisance.' The working of large engines at a 
station for supplying electric light over a consider¬ 
able area of London, which damaged an adjoining 
public house by making it less comfortable, injur¬ 
ing its structure, and decreasing its value, was 
enjoined in the leading case of Shelfer v. City of 
London Electric Lighting Cod Diversion, obstruc¬ 
tion, abstraction and pollution of running water 
have all formed subjects of equitable interfer¬ 
ence. 3 ‘'If the diversion of water...is a violation of Water 
the right of the plaintiffs,” said Story, J., “and 
may permanently injure that right, and become 
by lapse of time the foundation of an adverse 
right in the defendant, 1 know of no more fit 
case for the interposition of a court of equity, by 
way of injunction, to restrain the defendants from 
such an injurious act.” 4 The actual damage 
may be nominal, but where there is an injury 
to riparian rights Mellish, L. ]., thought an in¬ 
junction ought to issue, upon the ground of 


' Gahtann v. Doonia Lai , [1905] 
32 Cal., 697. 

9 [1895] 1 Ch M 287, the lease¬ 
holder and the reversioners of the 
public house brought two separate 
suits, and both were held maintain¬ 
able. 1 njunctions against nuisance 
have been allowed to tenant from 
year to year, Inchbald v. Ho - 
binson x [1869] 4 Ch., 388, and ten¬ 
ant from week to week, Jones v. 
Chappell\ [1875] 20 Eq., 539, 1 
Keener, 744. As to a reversioner's 
right see also Tucker v. Newman t 
[1839] 11 Ad, & E. t 40. 

* Mensiies v. Breadalbane i [1828] 
3 Bligh, N.S.,414; Herron v. Rath- 
mines Co. s [1892] A, C., 498 ; Me 


Intyre v. Me Gavin , 11893] A. C, 
268 ; Baity v, Clark , [1902] I Ch., 
649 \ Gardner v. Trustees of Neu<~ 
burgh , [1816] 2 Johns. Ch., 162, 1 
Keener, 634. Cf, Venkatagiri v. 
Mndduirishna x [1904] 28 Mad., 15, 
As to retention of water on one’s 
own land see Moholal v, Jivkore , 
[1904] 28 Bom., 472 ; Ramanuja 
v. Krihnasawmi , [1907] 31 Mad., 
169. Defendant not restrained from 
obstructing plaintiff in raising a 
dam, Venkatachalam v. Gaurival- 
laba , [1904] 27 Mad., 509. 

1 Webb v. Portland Co, t 3 f'umn., 
190, 197. Amsterdam Knitting 

Co. v. Dean x [1900] 162 N. Y., 278, 
i Ames, 573. 
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Disturbance 
of easement. 


inconvenience of leaving the parties to repeated 
and successive actions for damages. 1 Where 
a stream was polluted by the discharge of 
sewage and rendered unfit for domestic pur¬ 
poses, though the plaintiff, a lower riparian owner, 
had not as yet put the water to such a use, yet 
her right to the stream in its natural purity was 
affirmed and supported. 2 One riparian proprietor 
cannot under any circumstances divert and con¬ 
sume the entire flow of a stream for irrigation 
purposes to the exclusion of lower proprietors, 
and the latter may claim a mandatory injunc¬ 
tion to compel the restoration of the water¬ 
course to its natural form, and also a permanent 
injunction to restrain the former from repeating 
the wrongful act. 3 Removal of the support of 
land 4 and obstruction of highway or of navigation 5 
have also been specifically relieved by equity, 
even where the latter constituted a public nui¬ 
sance. 6 The right to maintain an injunction to 
restrain a public nuisance affecting the health 
of the community seems to be widely recog¬ 
nised. 7 

Akin to the last topic is that of the disturb¬ 
ance of an easement. The mischief relieved 
against, thought Lord Hardwicke, is that sort of 
material injury to the comfort of the existence 
of those who dwell in the neighbouring house, 


1 Clowes v. Staffordshire Potteries 
IT Co.. [I» 73]8 CIk, 12 S\ Penning¬ 
ton v. Brinsog Co„ [187/] $ Ch. 
D 760 - Rama v. Subramania, 
[*1908] 31 Wad., 171 (channel 

blocked up. plaintiff granted in¬ 
junction though no express finding 
as to damage). 

a Mann v. Willey, [1900] 51 N, 
Y. Ap.. 169, 1 Ames, 573. 

» Balbhadra v. Najiban, [1906] 

4 C.L.J., 37° r - 

■* Birmingham y. Allen, [1877] 

6 Ch. D., 284. 


5 A tty. Genl. v, Gr. East Co 
[1871] 6 Ch., 572 ; Atty. Genl , v. 
Brighton , [1900] I Ch 276. 

a Atty. GenL v. Richards , [1759] 
2 Arts., 603, 1 Ames, 615 ; Atty. 
Genl. v. Scott, ^904} 1 K. B., 404. 
Re Debs, [1895] 158 U. S., 564, was 
a case of stopping the mails. 

7 Atty. Genl, v. Birmingham , 
[1858] 4 K & J„ 528 ; Atty. Genl. 
v. Manchester , [1893] 2 Ch„ 87; 

Atty. Genl. v. Hunter, [1826] 1 
Dever, Ecj , 12,1 Ames, f )2 j. 
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requiring the application of a power to prevent, 
as well as remedy, an evil, for which damages 
more or less would be given in an action at 
law. 1 But here too the beneficent jurisdiction 
of equity has expanded, 2 so that an American 
judge has said, “Injunction is uniformly held 
to be a proper remedy to protect against an 
interference with the enjoyment of an ease¬ 
ment.’’ 3 Page Wood, V. C., observed : “ It 

cannot safely be held that this court will allow 
parties so to exercise rights which they may 
have in their soil as to inflict an injury on 
their neighbour if the neighbour is unwilling to 
take any compensation; or even though he be 
willing to take compensation, if he is not ready 
to submit to valuation of a jury, but insists on 
his own right to determine what the value of his 
property is; ” 4 * * * 8 and, the plaintiffs having proved 
a right to light by an existing window, His Hon¬ 
our continued, “ I think they are clearly entitled 
to retain the right as they acquired it, without 
being compelled to make any alteration in their 
house to enable other people to deal with their 
property. ” s Without substantial interference 
there is no right of action, it has been more 
recently said, and, in addition, in order to obtain 
an injunction, the plaintiff must establish sub- 


' Fishmongers Co. v. East India 
Co^[ 1752I1 Dick., 16 3, ap. Attorney 

Cent. v. /Y icholy [1809 J 16 Ves , 338, 
X Ames, 536. 

3 Cf. per Mellisb, I. J., Leech 

v« Sckweder, [1874I 9 Ch. Ap., 463, 

476. See also Colls v Home 

Stores, [1904] A. C., 179, 193, 

212 

8 Per OMham, C., Ke/> linger v, 
Woolsey, (Neb) 93 N W., 1008 
The American practice is carefully 
analysed in Hart v. Leonard f 
[1886] 42 N. j, Eq., 416, 1 Ames, 
549. 


* Here plaintiffs before suit, bad 
been willing to sell their comfort 
and ease for a high pecuniary 
reward, but that fact, the Vice- 
Chancellor thought, did not 
preclude them from urging that 
fhe injury was irreparable. 

8 Dent v. A u cl ion Mart f b., 
f 1866] 2 Eq,, 238, 246-7. “It is 
the duty of the courts to protect 
a party in the enjoyment of his 
private property, not Lo license a 
trespass upon such property, or to 
compel the owner Lo exchange the 
same for other property to answer 






VIQNVa 0 


804 


SPECIFIC RELIEF. 





stantial injury suffered or threatened. 1 He must 
show material diminution in the value of his 
heritage, or material interference with his physical 
comfort. 2 An easement is always connected with 
Lhe use of real property, and any obstruction of 
it, other than temporary, must go to the impair¬ 
ment of the use of the plaintiff’s property. 3 No 
action of damages, e.g., can give adequate redress 
to a party who is hemmed in so as to have no 
passage of egress from his own farm. 4 Besides 
the tort is continuing. Where a man buys land 
subject to an easement, or grants an easement, 
it lias been judicially pointed out, “ he cannot 
appropriate such property against an owner’s 
will and say, ‘ 1 will compensate him in damages. ’ 
A judgment for damages does not transfer the 
plaintiff’s property in the way 5 . to the defendant, 
as would a judgment in trover or trespass for 
taking goods. Nor will the law restore the enjoy¬ 
ment to the owner. He may have repeated 
actions for damages, and neither gain enjoyment 
nor lose his right thereto. The law does not 
offer an adequate remedy. He is entitled to a 

private purposes or necessities, M 
Gregory v. Nelson f 41 Calif., 278 
(defendant offered plaintiff an 
aqueduct for a diuh). 

1 Home &c. Stores v. Colls, 

[1902! 1 Ch., 302, revd, [1904] A. 

C. y 179, s. ti. Colls v. Home 
Stores, This was a case of inter¬ 
ference with ancient lights, the 
rule of law in which has been thus 
stated : u In order to give a right 
of action, and sustain the issue, 
there must be ;i substantial priva¬ 
tion of light sufficient to render the 
occupation of the house uncomfort¬ 
able or to prevent the plaintiff from 
carrying on his accustomed business 
011 lhe premises as beneficially as 
he had formerly done.’' Aymhy 
v. Glover, [x$74j 18 Eq., 544, 552, 
citing Back v. Stacey, [1826] 2 C, 


(Sc P., 466. Eccks, Comn\ v, Kino, 
fl88o] 14 Ch, 1 )., 213, Nine v. 
folly, [1907] A. C., r ; Higgins v. 
Betts, I.1905] 2 Ch., 210. CC tiasc- 
inents Act, ss. 33-5. 

a Frarnfi Shapurji v. Framfi 
Edulji , [1905] 7 Bom. I., R*, 825 
Injunction was refused in /Coll and 
v . Worley, [1884I 26 Ch. D , 578 ; 
Dhanjibhoy v. Lisboa, [rSS8] 13 
Bom., 252; Ghanasham v, Morobat, 
[1894] IS Bom., 474 ; but granted 
in Kadarbhoi v. Rahimbhai , [1889J 

13 Bom., 674. 

* Koenig v. City of Watertown, 
104 Wis.j 409 \ Jorderson v. Sutton 
&c. Co., [1899] 2 Ch., 217. 

4 Per Campbell, J., Nyfi v. 
Clark , 55 icli . 599. 

* The dispute in the case 
about a right of way. 


was 
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remedy that will restore him to enjoyment. 
Rights of way, 1 2 easements of light* and air; 1 4 of 
support, 5 and connected with water, 6 are among 
those which have been supported and enforced 
by means of injunction. 7 

Property rights, whether corporeal or incor¬ 
poreal, are governed by the same principles, and 
should receive equal protection. 8 * * A patent 1 ' is 
created by statute, and so is a copyright.' 0 It is 
settled, said Kent, C., "that an injunction is the 
proper remedy to secure to a party the enjoyment 
of a statute privilege, of which he is in the actual 
possession, and when his legal title is not put 
in doubt. The equity jurisdiction in such a 
case is extremely benign and salutary. Without 
it, the party would be exposed to constant and 
ruinous litigation as well as to have his right 
excessively impaired by frauds and evasion.'’ 11 


1 Hacked Appeal, iot Pa. St,, 
245. It is this class of cases, in 
which the prevention of multipli¬ 
city of suits has been recognised 
as a ground of jurisdiction, that, in 
Pomeroy s opinion, marks the great 
advance of modern.law over the doc¬ 
trine of Lords Hard wick e and Eldon 
above referred to, 2 Eq. /?,, 938. 

2 Thorpe v. Brumfitt , [1873] 8 

Ch. Ap., 650, t Ames, 547 ! Tucker 
v. Howard , [1880] 128 Mass., 361, 
I Keener, 854, 

* Yates v.Jack, [j866] 1 Ch. Ap., 
295, 1 Ames, 541 ; Marlin v. Price , 
[1893] 1 Ch , 276, 1 Ames, 537 ; 
Colts v. Home &c. ‘Stores, supra ; 
Anath Nath v. Galstaun , I rqoS] 12 
C. W.N., 519. 

4 Wilson v, Townend, [i860] r 
Dr. & Bin., 324, 1 Ames, 539 ; Bass 
v. trrtgorv , [1890] 25 (,J B,D., 48 r ; 
Alien v, Latimer, [1894ja Ch., 437, 

5 Phi Hips v, Hard man, 4 Allen, 

147 . 

London &c. Co. v. Evans, 

[1892] 2 Ch. D., 432 ; Ivimey v. 

. Stocker, [1866] I Ch. Ap., 396, 

1 Public easements, as rights of 


common, Hall v. HyrOn , [1S77] 4 
Ch, D., 667, may be so protected at 
the instance of individuals who 
have suffered special injury, in¬ 
junction in support of an irrevoc¬ 
able license was issued in Dodge v. 
Johnson , 67 N. E 4 , 560. See generally 
Gale, Easements , 599 sqq, 

’ Head v. Porter, [1895] 70 Fed.. 
498, 1 Ames, 649. 

" “Jt is a mental result...and the 
machine, process or product is but 
its material reflex and embodiment,” 
Smith v. Nichols, (1875J21 Wallace, 
112, 118. Sec Act V of 1888. 

1(1 Donaldson v. Beckett, [1774] 2 
Bro. P. C., 129. Jeffreys v. Boosey , 
[185 j.] 4 H, L. C., 815. Bee Act 
XX of 1847, ^ 

11 Croton Turnpike Road Co, v. 
Ryder, [1815] 1 Johns. Ch., 611, 1 
Ames, 664 (statutory right to take 
tolls and use turn-pike road). 
Monopolies of ferry (Letlon v. 
Cordon [x866] 2 Hq., 123), market 
(Wilcox v, Steele, [1904] I Ch., 212) 
and railway [Raritan Co, v. Dela¬ 
ware Co., 18 N. J», Eq», 546) have 
been similarly protected, 


raten 

right. 
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Trade-mark, 
trade name. 
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Where there is an infringement of an exclusive 
privilege, 1 the validity of this privilege being 
established, 2 an injunction is a matter of course, 3 
and no question of actual damages can be 
mooted. 4 There may be an infringement of a 
patent in India by importing for sale or even 
experimental purposes 5 there articles manufactur¬ 
ed according to this patent in a foreign country; 6 
and an unfair abridgement 7 or a servile or 
evasive imitation 8 of the plaintiff’s book will be 
a violation of his copyright. There is property 
in a trade-mark too in India, 9 and where the 
plaintiff has so used a mark or name in connec¬ 
tion with his goods that the use of a similar mark 
or name by the defendant is likely to induce 
intending purchasers to think that they are pur¬ 
chasing the plaintiff’s goods when they purchase 


1 As to infringement of patent, 
see Terrell, Patents^ Ch. xvi; of 
copyright, see Copinger, Copyright , 
Oh. vi. 

* Where, e.g., the patent is 
invalid, there can be no injunction 
to restrain an alleged infringement, 
S.R A., s, 54, ill. (w)l 50 where the 
work pirated is libellous or obscene, 
or pernicious, ibid, ill (v) ; Walcot 
v. Walker, [i 802]7 Ves., I; Southey 
v, Sherwood, [1817] 2 Mer., 435 ; 
or where the tradtMmuk imitated 
was not honestly used, S. R. A*, 
Si 54, ill. <«»). 

3 Badhche v. Levinstein, [1885] 
24 Ch, D, 7 156. Werner Motors v. 
Carnage, l 1904] 1 Ch.. 264 (patent ; 
Hogg v. Scott, [1874] P-q.< 444 » 

1 Ames, 635,(copyright) ; Exchange 
Co . v. Gregory < [1896! 1 Q B.. 147. 

1 Tinsley v. Lacy\ 1863] I H & \i,* 
747 ; Cohbett v. Woodward , [1874] 

18 Rq., 444 } Wirt v. Hicks } [1891] 
46 Fed., 71, 1 Ames, 627. 

r> United Telephone Co v. 
Sharpler, [1885] 29 Ch. D.. 164. 

H I on // 'ey dan v. Neustad t, [ 18 80] 

14 Ch, D., 230. A patent is a pri. 
vilege granted by the crown not 


against itself, but against subjects, 
Dixon v. London 8 . A. Co. [1876] 3 
A. C. 633. 

7 Saunders v. Smith, [1838] 3 
My. & Cr., 7jti, As to bonafide 
abridgment, see Rous sac v. Thacker , 
[1864 | 1 Hyde, 9, 23. 

11 Emerson v, Davies , 3 Story, 
768; Macmillan V- Suresk lhb, 
[1890] 17 Cah, 962 ; Gatiga- 

vi Altai v. Mores/ivar, [188S] 13 

Bout, 338. Qv as to translation, 
Abdurrahman v. Mahomed, [1890] 
14 Bom,. 586 ; Macmillan v. 
M Zafoi, [1905] 19 Bom., 537. See 
Copinger, Copyright , 187.190. 

u S. R. A , s. 54, ex pin. Cf. 
Swing v. Chooneeloll , [*865] Cor. 
150. There is a right in other 
markets too where the maik has 
not yet been used, Lavergnev. Cooper , 
[1884] 8 Mad., 149. ‘Tradesmark’ is 
defined in I, P. C., s. 478. See also 
Merchandise Marks Act (IV of 
1889). English and American 
an 1 horities doubt the existence of a 
properly right here, Farina v. 
Silver lock, [ 1 & 56 ] 6 & 

G, 214, 217 ; 4 Pomeroy, Eg. J., 
9. 1354, Kerty, Trade Marhs ) 4, 483, 
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the defendant’s, the court will interfere in favour 
of the plaintiff. 1 The resemblance need not be 
exact, 3 nor is it necessary to prove actual 
damage to the plaintiff or even a fraudulent 
intent in the defendant.* Every person should so 
use his own property as not to injure the property 
of another, 5 and he is held to be accountable 
for the natural and probable result of his acts. 6 
Whatever the intent, the imposition upon the 
public is the test of the invasion of the plaintiff’s 
right, and it is this wrong which the courts seek 
to prevent. 7 A man may have property in his 
name or reputation, and one who seeks to profit 
himself by making such use of either as is actu¬ 
ally fraudulent or is calculated to deceive, is 
likely to find himself in court. 8 A publisher who 


1 Cmftx. [Jay, [1843] 7 Beav., 
84 ; Singer Mfg. Co. v n Loog, [ 1881] 

18 Ch 395, [1882] 8 A. C., 32, 
39; Badische A, A Pabrik v. 
Maneckji, [1893! 1 7 Bom., 584, 593; 
Ralli v. Fleming , [187813 Cal., 430; 
Taylor v. Virasami, [1882] 6 Mad,, 
no; Barlow v. Gobindram, 

[1S97] 24 Cal, 364 ; Swing v. 

Grant Smith , [1864] 2 Hyde, 185. 
Labels, forms of packages, facings 
&c. too may be protected to prevent 
unfair competition. Coals v, Merrick 
Thread Co n [1893] 149 U. S. f 562. 
As to 'trade names,’ see Walter v. 
Ashton , [1902] 2 Ch., 282 ; Red da - 
way v, ’ Schroder Smith, 19 ° 5 ] 

9 C. W, N., 28r, a%, 8 ibid, 151. 
American Waltham Watch Co, v. 
US, Watch Co., [1899] 173 Mass., 
85, 43 L.R.A., 826 ; Wot her spoon v, 
Currie , [1871] 5 H. L , 508. Noor- 
ooden v. Sozvden , [1904] 15 M, L 1 ♦ 
R , 45, F. B, ; Fine Cotton S. I). 
Assn. v. Harwood Cash Co., [1907] 
76 L.f , Ch,, 670. 

* " It is sufficient if it be calcula¬ 
ted to deceive the unwary, the 
incautious or the ignorant pur¬ 
chaser,” Cauffman v. Schuler , 123 
Fed., 205. Even where parties have 
the same name, care should be 


taken to avoid misleading, Mi 'Ring- 
ton v. Fox, [1838] 3 My. & Cr., 
338 ; Singer v. Wilson , [3873] 3 A. 
a, 376 ; Royal Baking Powder Co, 
v. Royal, 122 Fed., 337 ; Dunlop 
Pneumatic Tyre Co. v. Dunlop 
Motor Co [1907] 76 L, J , P. C., 
102 ; Merriam Co, v, Ogilvie , [1908] 
16 L R*A., N.S, , 549, But to apply 
same name to private property may 
not be a wrong, Day v. Brownrigg , 
[1879] 10 Ch. 0 , 294. 

:1 Bourne v. Swan <$* Edgar, 
[1903] 1 Ch., 211,223. “The very 
life of a trade-mark depends upon 
the promptitude with which it is 
vindicated.” Johnson v. Orr Ewing, 
[1882] 7 A. C , 219. Smidt v, 
Reddoway, [1905] 32 Cal., 401. 

* Ibid Graham c)‘ Co. v. Kerr Dodds 
Cr Co., [l869] 3 B, L. R., Ap. 4, 

* He aide in v. Adams , 125 Fed., 

782 . 

li Enterprise Mfg. Co. v. Landers , 
124 Fed., 923, affd. 131 Fed., 240. 

7 2 Pomeroy, Eq. /?, ss. 578.9. 

Clark v. Freeman, [1848] ir 
Beav., 112, in so far as it purports 
10 limit the interference of the court 
to mischief done to property, can 
hardly be supported after the 
Judicature Act, Quarts Pill Con* 
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Literary pro¬ 
perty. 


advertised for sale certain poems falsely ascribed 
to Lord Byron was enjoined from publishing 
them. 1 So may the promoter of a bubble com¬ 
pany be restrained from publishing without 
authority and consent the names of respectable 
persons as directors and trustees. 3 

A right, of property analogous to a copyright 
has been recognised and protected in unpublished 
writings, 3 etchings and sketches.' 4 The writer of 
a letter retains such an interest in it as to entitle 
him or his representative to an injunction against 
its publication by the recipient or his representa- 
tive, 5 though the former cannot apparently compel 
the latter to surrender the letter. 6 Where a 
professor delivers an address, pupils may take 
notes for their own information but not publish 
them for profit. 7 Nor where one person has 
collected news, can another appropriate and use 
the fruits of his labour. 8 And in one case a 


Min. Co. v. Beall, [1882)90 Ch T>„ 
501 ! Re Ri'Vh'je s Trade Mark , 
| 1884] 26 Ch. IT, 48, 53. Cf, S.R. 
A., s, 54, ill. (*), 

1 Lord Byron v. Johnston, 
[1816] 2 Mer. 29, 

3 Rottth v. Webster , [184;] 10 
561 ; Dixon v, Holden, 
[1869] 7 Eq„ 488; Walter v. 

Ashton, [1902] 2 Ch., 282, 

3 Mack tin v. R ic hards on , [1758] 
2 Bro, P, C., T38. Representation 
of an unpublished piny or musical 
composition, may be enjoined, 
Morris v. Kelly , [1820I t J. & YV., 
481 ; Tompkins v. Halleck, 133 
Mass,, 32. 

1 Prince A Ibert v. Strange, [1840] 
i M. &G„ 25, 2 De G, & S., 652. 

u S, R. A,, s. 54, ill(jy); Lytton 
v, Deity, [1884! 54 L. J. Ch , 
293 ; Fat so m v. Marsh , 2 Story, 
100 ; Get v. Pritchard , [1818] 2 
S\v., 402, I Keener, 59 (temporary 
injunction). Publication of Lord 
Chesterfield's letters to his son 
Thompson v. Stanhope, [l^CJ f\ Amb,, 
737, and of literary letters written 


by poet Pope, Pope v. Curl , [1741] 
2 Atk., 342, was enjoined. The 
court said in the last case, “at most 
the receiver has only a joint 
property with the writer.” Philip v. 
Pennell , [1907] 76 L, j. Ch., 663. 

11 Re Wheat croft, [1877] 6 Ch. D., 
97. And recipient may publish 
the letters in self-defence, Perceval 
v. Phipps , [1813] 2 V. & B. t 19. 
See also Hcpkinson v. Burgh ley, 
[1867 | 2 Ch., 447. 

J A her nethy v. Hutchinson, [1825] 
1 H, & Tw., 28 (temporary injunc¬ 
tion); Catrd v, Sme, [1887] 12 
A. C M 326. “Where persona are 
admitted, as pupils or otherwise to 
hear public lectures, it is upon the 
implied confidence and contract that 
they will not use any means to 
injure or take away the exclusive 
right of the lecturer in his own 
lectures, whether that be to publi¬ 
cation in print or oral delivery.” 
Tompkins v. Baileek, 133 Mass., 32, 

" K*change Tel. Co. v, Gregory , 
[1896J r Q.H., 147 ; Exchange Co. v. 
Central Aw-J, [1897] 2 Ch., 48. 
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photographer was enjoined from exhibiting and 
selling in the form of a Christmas card the like¬ 
ness of a lady photographed by him,' 

In certain parts of India there is a customary 
right of privacy, and though, strictly speaking, 
this is personal and unconnected with property, 
yet it may have to be protected by enjoining 
house-owners from making such constructions as 
are calculated to place adjoining premises occupied 
by pardanishin ladies in an exposed situation. 3 

A trade secret is a property, and a breach of 
confidence resulting in the divulging of such 
secret may cause irreparable loss to the plaintiff 
and be enjoined. 3 So may a breach of good faith 


1 Pollard v. Photographic Co., 
[1888] 40 Ch, D. t 34 $, 1 Keener, 
76. In America the right of tin 
individual not to have his portrait 
or representation published in any 
form, without his consent, has been 
much discussed, 4 llarv. L. Rev., 
193. It was denied by a divided 
court in Roberson v, Rochester 
Folding Bov Co, [1902I 59 L. 
R.A., 478, r Scott, 178, and affirmed 
unanimously in Pafesich v. New 
England L, /, Co., [1905] 50 S. E., 
68, 1 Scott, 194, and in Edison v, 
Edison Poly form Mfg, Co. y [1907I 
67 Ath, 392. Contra , Corelli v. Wall, 
[1906] 22 T. L. R., 532. Gray, 
dissenting in the first case, said : 

“ The right of privacy, or the right 
of the individual to be let alone, is 
a personal right, which is not with¬ 
out judicial recognition. It is the 
complement of the right to the 
immunity of one’s person. The 
individual has always been entitled 
to be protected in the exclusive use 
and enjoyment of that which is his 
own.,The principle is fundamen¬ 

tal and essential in organised 
society that every one, in exercising 
a personal right and in the use of 
his property, shall respect the right 

of others.I think that the 

plaintiff has the same property in 
the right to be protected against 

JOZ 


the use of her face for defendant’s 
commercial purposes, as she would 
have if they were publishing her 
literary compositions. The light 
would be conceded if she had sat 
for her photograph, but, if her face 
or her portraiture has a value the 
value is hers exclusively until the 
use be granted away to the public.” 
Cf. Schuyler v. Curtis, [1892] 64 Hun, 
594, 1 Keener, 95 (statue). 1 Cooley, 
Torts, 360 sqq. ; 1 Street, Legal 
Liability , 318 sqq 

1 Gokal v. Radho , [ 1888] 10 AH., 
358 (collects previous cases) ; Abdul 
v. Emile , [1893] 16 All., 69 ; 
Km dan v. Bid hi Chand . [1906] 
29 All,, 64; Abdul v. Bhagwan , 
[1907] ibid, 582. Contra , Azuf v . 
Ameerubibi , [1894] 18 Mad., 163 ; 
Sri Narain V. 'jodooy [1900] 5 

C. W. N., 147* 

3 S, R. A., s. 54, ill. O! ; Morri¬ 
son v. Moat , [1851] 9 Hare, 241 ; 
Yovatt v. Winyard, [1820] I J. & 
W., 394. “One who invents or 
discovers and keeps secret a pro¬ 
cess of manufacture, whether paten¬ 
table or not, has a property therein 
which this court will protect 
against one who, in violation of 
contract and breach of confidence, 
undertakes to apply it to his own 
use or to disclose it to a third 
person,” Salomon v. Hertz, [1885] 
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on the pari of a solicitor, who was previously 
another solicitor's clerk, and now is appearing 
for parties against whom his former master was 
employed. 1 

The tort in order to attract equitable relief, 
need not violate a right of property. In a case 
otherwise proper, e,g., the making of defamatory 
statements may be enjoined, even though the 
publication may be shown not to be injurious to 
the plaintiff’s property.’ Injunctions have been 
granted in England against marrying infant wards 
of court, and even parents have been restrained 
in the matter of the custody and education of 
their children. 3 The main consideration with the 
court is the welfare, moral, religious and physi¬ 
cal, of the infant, and ties of affection are not dis¬ 
regarded. 4 An Indian court can try and give 
damages in respect of all kinds of torts; there 
is no reason therefore why, if it thinks fit, it 
should not grant preventive relief by way of 
injunction in any case of civil injury which it has 
jurisdiction to redress. 5 Where the alleged wrong 


Tort need not 

i.i M‘f«eci 
of property. 


40 N, J Eq,, 400, 3 Ames, 129. 
Secret medicines are not always 
protected, Williams v, Williams^ 
[1817] 3 Mer., 137. But see 

Leal fur Co . v. Lorsont, [1870J 9 
Eq., 345. Cf. Tipping v. C/arhe, 
[1843] 2 Have, 383. Distinguish 
James v. James\ [1872] 13' Eq., 
421. 

1 Trie hem v. Thorpe [1821] Jac., 
300. Cf, JSlellor v. Thompson , 
[1885] 3t Ch. D., 55 (motion 
heard in camera to preserve secret) ; 
Hardy v. Veatej, [1868] 3 Ex., 

107 (case of banker disclosing 
state of customer’s account). 

3 S. R. A., s. 55, ill. (*), (/). 
English courts formerly did not 
{Prudential Assurance Co. v, 
Knott , [1S74] 10 Ch. Ap., 142, 1 
Keener, 53) and American courts 
even now do not {Raymond v 4 
Russell } 143 Mass, 295) restrain a 


publication merely because it is 
libellous. The Judicature Acts 
have altered the English practice, 
Col lard v. Marshall , [1892] I Ch., 
571 ; Monson v. Tussauds , [1894] 
1 Q. B., 67r, 690, 698. Odgers, 
Libel< Ch. XIV; Bower, Defamation , 
196-8. As to a trade libel see Liver¬ 
pool Asscn « v. Smithy [3888] 37 
Ch. D., 170. 

9 Smith v. Smith t [1745! 3 Atk., 
3°4» 307 5 Shelley v. Westbrooks> 
[1817] Jac., 266 n. ; Kerr, /«/., 541-2. 

4 He McGraitk , [1893] 1 Ch., 

143,148 ; Eversley, Dorn, ReL t 513, 

514 

5 Cf. Srinivasa v. Tiruvengada , 
[1888] II Mad,, 450 ; Mokadin v. 
Shivlingctppa, [1899] 23 Bom., 666; 
Ckapsey v. Jethabhai i [1907! 9 
Bom, L, R , 569. Wobdroffe, /«/., 
54 i. 
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is not one of which the municipal courts take 
cognisance, it is clear, however, that there will be 
no right to sue even for an injunction. 1 Where, 
e.g., the plaintiffs, who were Mahomedans, wished 
to prevent the defendants, who were also Maho¬ 
medans, from performing a service called kutbah 
in their own private mosque on Fridays, not on the 
ground of any disturbance or illegal annoyance 
to the rest of the community or any infringement 
of the rights of their co-worshippers, but because 
the practice was alleged to be contrary to the 
Mahomedan religion, the Madras High Court 
held that the plaint disclosed no cause of action. 3 

The growing conflict between capital and 
labour has brought into existence combinations 
and trades-unions and has resulted in the strike, 3 
the boycott, 4 and in picketing. 5 A large body of 
cases, especially in America, has arisen out of 
interference by third persons with the rights of 
employers and the employed. 6 The question, 
however, is generally one of the substantive law 
of torts, vis., is the act complained of an action¬ 
able wrong? Where it is, the right to an injunc¬ 
tion cannot be denied ; and when such cases arise 
in India—and they may in the not very distant 
future,—I am sure that the wrong-doer will find 
that the arm of the law here too is long enough 
to reach him. 

Courts of equity have deliberately abstained 
from fixing any definite bounds as regards the 
wrongs and abuses which they will and will not 
restrain by injunction. The objection therefore 

1 Muhammad v. As an Mohidin , 

[1907] 17 iM. L. J. R., 421 ; Bar . 
stall v. Charnru , [1907] 4 A. L, 

.LR ,715; Madhusndan v. Madhiv 
[190S] n Bom. L. R., 58. 

* Maine Moilar v_ Islam 
Amanath , [1891] 15 Mad., 355. 

4 Reynolds v, Davis } [1908] 17 


JL.R.A;, N.S., 162. 

4 Lindsay v. Montana Federation , 
[1908] 18 ibid, 707. 

4 Jones V. Winkle G. & M. Works , 
17 ibid, 848, 

6 See art,, 28 Amer. Law Rev,, 47 
(Hodge), 2 Pomeroy, Eq, if., ch. 
xxviii. 
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that the use of an injunction for the particular 
purpose for which it is sought is novel, can 
scarcely be fatal in any case. 1 “ The traditional 
limits of proceedings in equity,” says Holmes, 
J., “ have not embraced a remedy for political 
wrongs,” 2 but the Supreme Court of Colorado 
has held that the state can enjoin election officials 
from committing illegal and fraudulent acts in 
the matter of a forthcoming state election. 3 

A word now about perpetual mandatory 
injunctions. It may be impossible in some 
cases to restore the status quo unless the wrong¬ 
doer is made to undo the wrong which he has 
committed. To prevent the breach of an obliga¬ 
tion, therefore, a court of equity may find it 
necessary to compel the performance of certain 
acts, and if they are such as the court is capable 
of enforcing, it may, in its discretion, enjoin the 
performance of these acts by the defendant. 4 
Such mandatory relief may be proper in many 
cases of wilful waste as of trespass to property, 
and where there is an actual existing nuisance 6 
or disturbance of a right of easement, the wrong 
can seldom be redressed by a purely restrictive 
injunction. Now, the history of mandatory 
injunctions, said one of the greatest Masters of 
the Rolls in England, “ is a curious one. At one 
time it was supposed that, the court would not 
issue mandatory injunctions at all. At a more 
recent period, in cases of nuisance, a mandatory 
injunction was granted under the form of res¬ 
training the defendant from continuing the 
nuisance. The court seems to have thought that 


« Spelling, Inj 777, 5 In this case it may be questioned, 

9 Cites v /f irms, [Jfj 03 ]i 80 U.S., however, if a mandatory injunction 
47S. 4^- " issued after trial is in fact oilier 

" J tiller v. Tool , 86 Pac. R,. Lhnn an ordinary decree for abate- 

224 ; 20 ilruv. L. R., 158. ment, 4 Pomeroy, Eq. J s. 1359, 

4 S. R. A., s. 58. 
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there was some wonderful virtue in that form, and 
that extra caution was to be exercised in granting 
it. To that proposition I can by no means assent. 

Every injunction requires to be granted with care 
and caution, and 1 do not know what is meant 
by extraordinary caution. Every judge ought to 
exercise care, and it is not more needed in one 
case than in another. In looking at the reason 
of the thing, there is not any pretence for such a 
distinction as was supposed to exist between this 
and other forms of injunctions. If a man is 
gradually fouling a stream with sewage, the court 
never has any hesitation in enjoining him. What 
difference could it make if instead of fouling it 
day by day he stopped it altogether? In granting 
a mandatory injunction, the court did not mean 
that the man injured could not be compensated 
by damages, but that the case was one in which it 
was difficult to assess damages, and in which, if it 
were not granted, the defendant would be allowed 
practically to deprive the plaintiff of the enjoyment 
of his property if he would give him a price for it. 

Where, therefore, money could not adequately 
reinstate the person injured, the court said, as in 
cases of specific performance, “ we will put you 
in the same position as before the injury was 
done.” When once the principle was established, 
why should it make any difference that the wrong¬ 
doer had done the wrong, or practically done it 
before the bill was filed ? It could make no 
difference where the plaintiff’s right remained and 
had not been lost by delay or acquiescence.”' 

Let us now look at some concrete instances. Disturbance 
The case before Sir G. Jessel was one of an of easement, 
interference with the access of light and air to 

1 SwiM v. Smith , [1875] 20 Eq., .Vara in v. Tara , [19O4] 8 C. VV f 
500, 1 Ames, 543. Cf. Lakshmi N. 710, 712-3. 
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the house which the plaintiff owned and occupied. 
The defendant had built up to the height of 28 
feet 8 inches, exactly opposite to some of the 
plaintiff's windows, a wall which originally was 
only 9 feet high, with the result that one of the 
plaintiffs rooms, used as a workshop, had been 
rendered useless for that purpose, and the others 
could scarcely be used except by gas-light, and 
the plaintiff and his family had been injured in 
health. The learned judge said, “ The injury 
was most serious to the plaintiff, and he could 
not be compensated without the defendant buying 
the house, while as regards the defendant I am 
not satisfied that any considerable sum has been 

laid out upon his buildings.I think I have no 

right to say that the plaintiff is to give up the 
house and take pecuniary compensation for it, 
because it is more convenient for the defendant.” 
A mandatory injunction for the removal of the 
new wall was granted. 1 This is a typical case 
of an interference with an easement. 

A nuisance may arise from some construction, 
say, a projecting eavef or a sewer, 3 or an 
obstruction placed along a highway, 4 or a dam 


1 v. Smithy supra. Cf. S.R. 

A., s $5, ill, (a). Per Gray, C. J , 
"The injury caused to the plaintiff's 
estate by the defendant's wrongful 
act being substantial, a court of 
equity will not allow the wrongdoer 
to compel innocent persons to sell 
their right at a valuation, but will 
compel him to restore Lhe premises, 
as nearly as may be, to their original 
condition.” Tucker v. Howard, 
[1880] 128 Mass., 361, 1 Ames, 349. 
Cf, Krehl v. Burrell, [1878] 7 Ch. 
lb,5 51, 1 Keener, 850 ; ir Ch. D., 
146. Recent Indian cases where 
interference with light and air has 
been prevented by mandatory 
injunctions are Yard v, Sana Ullah , 
[,1897] 19 All., 259; Cho/alal v. 


I.allubhai , [1904] 29 Bom, 157 J 

Anderson v. JHardul , [1905] 9 

C. W. N., 543 ; Framji Skapurji V. 
framji Bdulji , [1904] 7 Bom, 

K. R-i 73 i 35 2 * 825. 

3 S R. A., s. 55, ill. tt). 

* Rand Co. v. Burlington, [1904] 
97 N. \V. R, 1096, (Iowa). In 
Sellars v. Local Board , [18185] 

T4 Q B. D., 928, a. public urinal, 
which was a nuisance to a private 
house, was directed to be re¬ 
moved. 

4 Turpin v. Dennis , 139 111 ., 274, 
Distinguish A tty. Genl. v, Ely , 
[18681 6 Eq.j 106, Cf. ilVw- 
marcn v. Brandling , [ l S x S ] 3 Sw., 
99 ; Spencer v. London <&\ B. R, 
(a t) [1836] 8 Sim,, 193. 
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across a stream, 1 which clearly cannot be abated 
by enjoining mere passivity upon the wrong-doer. 
Overhanging branches or extending roots of trees 
may cause a nuisance against which a merely 
restraining injunction will not be a workable 
remedy. 2 And if a copyright or trademark 
has been pirated or a patent infringed, it will 
generally be necessary for the protection of 
the plaintiff that the product of such piracy or 
infringement should be surrendered or destroyed. 3 
So in a case of waste the wrong-doer may be 
compelled to undo his devastation. Such was 
the case of Vane v. Lord Barnard , 4 where the 
defendant, who had, on the marriage of the plain¬ 
tiff, his eldest son, settled Raby Castle on himself 
for life, without impeachment of waste, and 
remainder to his son for life, in a fit of displeasure 
against this son, got two hundred workmen to¬ 
gether, and of a sudden, in a few days, stript the 
castle of the lead, iron, glass-doors, and boards, 
etc., to the value of £ 3000. Lord Cowper, C., 
decreed that the castle should be repaired and 
put to the same condition it was in at the expense 
and charge of Lord Barnard. 3 Similarly, as a 
general rule, “ where a defendant has gone on 
without right and without excuse in an attempt 
to appropriate the plaintiff’s property, or to inter¬ 
fere with his rights, and has changed the condi¬ 
tion of his real estate, he is compelled to undo 


1 Rolhery v. iV. Y. Rubber Co., 34 LJ. Ch., 289, 291. Letters and 
[1882] 90 N.Y., 30, I Ames, 567, Cf, compromising communications, the 
Jairam v, Bahaji y [1905] 1 N.L.R,, publication of which may he 

184; Raja of Venkatagiri v. Muddu enjoined, may also be required to 

Krishna, [1904] 28 Mad., 15. be destroyed or given up, S. R. A., 

*Lakshmi Narain v. Tara s. 55, ill, (c), (d ), (g) 

Prosanna, [1904] 3 r Cal.. 944. 4 [1716] 2 Vern.. 738, 1 Ames, 

* S. R. A., s. 55 (g). Wame V, 470. 

Seebohm , [1888] 39 Ch. D. t 73; 5 Cf. Roll v. Lord 8omtn>iIU t 

Isaacs x. Fiddletnan , [1880J42L. [ 1 737 ] 2 Eq. C- Abr.. 759. I Ames. 

T., 395 ; Betts v. De Vitre , [1865] 471. 
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so far as possible, what he has wrongfully done 
affecting the plaintiff, and to pay the damages. 
In such a case the plaintiff is not compelled to 
part with his property at a valuation, even though 
it would be much cheaper for the defendant to pay 
the damages in money than to restore the pro¬ 
perty.... One who has gone on wrongfully in a 
wilful invasion of the plaintiff’s right in real estate 
has no equity to set up against the plaintiff's 
claim to have his property restored to him as it 
was before the wrong was done.” 1 Where two 
railway companies were rivals in traffic, and the 
defendants, with the object of diverting that 
traffic and inducing persons to travel on their line 
of railway, erected a strong stockade upon a 
foot-path used by passengers on the plaintiff's 
railway, Page Wood, V. C., said there was trespass 
and irremediable damage which the court would 
interfere to prevent, the diversion of the traffic 
being a sort of damage which could not be 
measured. 3 So where in abuse of a license, the 
defendant piled huge quantities of rock upon some 
unoccupied lots of the plaintiff and, in spite of 
repeated demands, neglected to remove them, 
the New York Court of Appeals held that the 
plaintiff’s remedy was not to remove the stone 


1 Per Knowlton, j., Lynch v« 
Union Inst., [1893] 159 Mass, 
306, 308, I Keener, 647, ; Jtthalal 
v. Lalbkai, [1904] 28 Bom., 298. 
Where defendant built a wall 
partly on his own land and partly 
on plaintiff's, a mandatory injunc¬ 
tion was issued for the removal of 
the encroachment, Ismay, J. C., 
saying : " It is a well-established 
law in England that, if a stranger 
builds on the land of another, 
although believing it to be his own, 
the owner is entitled to recover the 
land with the building on it, unless 
there are special circumstances 


amounting to a standing by so as 
to induce the belief that the owner 
intended to forego his right or to 
an acquiescence in his building on 
the land. This is also the law in 
India, with the exception that the 
party building on the land of 
another is allowed to remove the 
building.'* Mohan Lai v, Chnnni 
Lai , [1906] 2 N. L. R., 4, 

* London &c. Ry. Co. v. Lane a* 
shire &c. Ry . Co., [1867] 4 Eq., 
374. In Bidwcll v. Heldon , [1891] 
63 L. T., 104, North, J., decreed 

restoration of a ditch, bank, and 
fence, 
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and then sue the defendant for the recovery of the 
expense incurred,-—the owner could not be com¬ 
pelled to do in advance for the trespasser what 
the latter was bound to do,—and that a mandatory 
injunction must go.' 

The object of a mandatory injunction, I may 
note here, is. to restore things to their original 
condition and not to create a new state of things. 
Where, therefore, the defendant had made a roof 
which interfered with the privacy of the plaintiff’s 
house, the Allahabad Court held that he could 
not be ordered to erect a wall on the roof, so as 
to prevent a view of the plaintiff’s house from 
the roof. 2 3 A mandatory injunction will not also 
be issued against a trespasser compelling him 
to come on the land, on which he had trespassed, 
to remove an encroachment made thereon by him. 1 

In India the question as to a right to a man¬ 
datory injunction is frequently raised between 
co-sharers. If several owners are in possession 
of undivided property, none of them has a right 
to appropriate to his exclusive use any portion 
of this property and thus effect a compulsory 
partition in his own favour according to his 
choice. 4 One coparcener, therefore, has no right 
to place any constructions upon what belongs to 
all, and, if he does so, another coparcener may 
obtain a mandatory injunction for its removal, 
without proving (according to the Allahabad High 
Court) 5 & any special damage. But Wilson, J., 


• l Whetlock*v. Noondn, [1888] 
108 N. Y., 179, 1 Ames, 

527 - 

3 Sheonath v. Alt Hussain, [1904] 
i A. L. J. R,, 118. 

3 Navroji v. Dastur , [1903] 28 
Bom., Z°* 57 > 

4 S/iadi v, A**j> [1^89] 

12 All., 436, F B. 

& Ibid ov^rniting pmaTc F a/n V* 

[1887] 9 AH., 661 ; Naffi 

103 


v. Initiazuidin , [3895] 18 All., 115, 
Muhammad v. Fan a, [1896] ibid, 
361 ; Ram Bahadur v, Ram 
Shanker , [1905] 27 AU , 688, F. B. 
(here lower court had refused an 
injunction because the area built 
upon had been reclaimed by defen¬ 
dant, plaintiffs and other cosharers 
had similarly previously built upon 
areas reclaimed by them without 
objection, and no special damage 
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denied that there was any such broad proposition 
that one co-owner was entitled to an injunction 
restraining another co-owner from exceeding his 
rights absolutely, and without reference to the 
amount of damage sustained by the one side or 
the other from the granting or withholding of 
the injunction. 1 And the Calcutta High Court 
has refused a mandatory injunction for refilling a 
tank which the defendant had excavated in com¬ 
mon land, which was shown to be fit for cultivation. 
The learned judges said : “ Before an injunction 
is issued in favour of one against another co-sharer, 
directing that a portion of the property alleged 
to have been dealt with adversely should be 
restored to its formef condition, the plaintiff must 
show that he has sustained some substantial injury 
that affects his position.” 2 It is difficult to see 
on principle why encroachment upon land in 
which the defendant has some title should be put 
upon a different footing from that upon land in 
which he has no title, and if in the latter case an 
injunction, mandatory or restrictive, is not a matter 
of course, why it should be so in the former. 3 

A mandatory injunction may also be granted 
to prevent a breach of contract. In fact, where 
an express contract has been broken, English 
courts are not in the habit of scrutinising the 
damage actually caused. 4 Where it had been 


appeared). Cf. Nadir v. Zainulab 
dm , [1900] 20 A. W. N,, 196. 

* Shamnugger Jute Co, v. Ram 
Ndrain Chatterji , [1886) 14 Cal., 
189. Phpilaiunnessa v. Ija*, [1903] 
30 Cai,. 901. 

2 Joy Chunder Rukhit v. Bippro 
Churn RuAhU, [1886] 14 Ca!., 236, 
s In Pliant Singh v. Nawab 
Singh, [1905! 28 All., 161, Stanley, 
C. J., and Burkitt, J., refused an 
injunction against a co-owner who 
had taken exclusive possessing c f 
joint property and m?baling with 


it without plaintiff's consent. The 
only remedy of co-sharer under 
such circumstances seems to be 
suit or application for partition, 
Jag nr Nath v Jdi Nath, [1904"] 27 
AH,, 88. But see Nannhi v, Dan- 
lot , [1905] 2 A. I.. J. R 256 ; 
Soshi Chose v. GoMsh Chose t [19021 
29 Cal., $00, 

4 Doherty v. Allmap. 3 A. 

C, 729, 1 Ke^ier, 4M1 ■ Letch v. 
Schwider, [1874] 9 Ch. t 463; 

Oenl, v Mid-Kent Ry. Co . 

1 iS6S] 3 Ch., 104. 
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agreed that certain grounds would be laid out as 
a garden, and the defendants erected stables 
thereupon, they were compelled to remove them. 1 
And where the estate had been laid out for 
building purposes according to a regular scheme, 
and the defendant built two houses with bay 
windows projecting about three feet beyond the 
line of frontage of the other houses, Hall, V. C., 
refused to listen to suggestions of hardship and 
loss of value, and so forth, and granted a man¬ 
datory injunction. A diversion of a stream of 
water, in breach of an agreement, may be 
remedied by a mandatory injunction to restore 
the original condition and direction, 3 and a tenant 
of a coal mine, who, contrary to his covenants, 
keeps a communication with an adjoining mine 
open and permits water to flow thereby, may be 
compelled to close the channel/' You will 
remember the cases of restrictive covenants I 
discussed in Lecture VII. The doctrine of Tulk 
v. Moxhay, 5 has been held in England not to 
extend to affirmative covenants. 6 A mandatory 
injunction therefore will not be issued where the 
parlies before the court are not the original 
parties to the contract. 7 


1 Rankin v. Huskisson^ [1830] 
4 Sim., 13 

a Lord Manners v. Johnson , 
[1875] i Ch., 67, r Ames, 130. lie 
referred to Kemp v. Sober % [1851] 
1 Situ. N. S,, 317, 520, where Lord 
Cran worth said 1 *‘A person who 

stipulates that her neighbour shall 
not keep a school, stipulates that 
she shall he relieved front all 
anxiety arising from a school 
being kept, and the feeling of 
anxiety is damage.’’ Of. A tty. Gen. 
v. Wimbledon House Estate Co ,, 
[1904] 73 L. J, Ch , 593 (building 
created in contravention of English 
Public Health Act, 5 1 & 5 2 Viet, 
c. 52, s. 3). But where a contract 
has been entered into and a scheme 


made for carrying out two purposes 
which turn out to be incompatible 
with each other, neither party has 
any remedy against the other in 
respect of damage sustained by the 
execution of the scheme where 
nothing has been done or omitted 
which was not contemplated by 
both parties, Lytthlan 7'imes ( 'o t v. 
Warner S' [1907] 76 LJ., P.C., 100, 

3 Duke of Devonshire v. Blgin^ 
[185r] 14 Beav., 530. 

4 Earl af Moxboroti^k v. Bow 
[184.3] 7 Beav., 127. 

a biS48J2 Ph* ? 774,777, Finch, 777. 

b Ante, 494, 

7 Harris v. Boats Cash Chemists , 
[•904] 73 L. J., Ch., 70S. 
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It may be useful to note with regard to the 
defence of statutory authority, which is sometimes 
raised, that “if a person or a body of persons 
having statutory authority for the construction of 
works (whether those works are for the benefit of 
the public or for the benefit of the undertakers, or 
as in the case of a railway, partly for the benefit 
of the undertakers and partly for the good of the 
public) exceeds or abuses the powers conferred 
by the legislature, the remedy of a person 
injured in consequence is by action or suit, and 
not by a proceeding for compensation under the 
statute which has been so transgressed. Powers 
of this sort are to be exercised with ordinary care 
and skill and with some regard to the property 
and rights of others. They are granted on the 
condition, sometimes expressed and sometimes 
understood, that the undertakers shall do as little 
damage as possible in the exercise of their 
statutory powers.” 1 The court will therefore in 
a proper case restrain the abuse of statutory 
authority by an injunction. 2 

It has been observed that no other equitable 
remedy is more liable to be defeated by acquies¬ 
cence, or by delay on the plaintiff’s part from 
which acquiescence may be inferred. 3 Delay in 
itself short of the limitation period, whether in 
objecting or in suing, is, as we have seen, of 
scarcely any consequence, where the defendant 
lias not been prejudiced thereby. 4 All the cir- 


1 per Cord Macnaghten, Gaek~ 
war v. Gandhi, [1902]27 Bom., 344, 

352, P. C. Ricket v. Metropolitan 
Ry. Co [1867> H. L. t 175, 202 ; 
Gfddis v. Prop, of Batin Reservoir, 

[1878 f 3 A. C., 43 Q> 455 - Gaireit, 
Nuisances , Ch. viii. 

M Canadian Pacific Ry . Co. v. 
Parke , [1899] A, C, f S 3 S i Sankara- 
vadivelu v. Secy, of State, [1904] 28 
Mad , 72, Onus on the defendant, 


Garrett, op. cit., 224 Ante, 794 5. Cl, 
L. N. W, Ry. v. Westminster Corp „ 
[1904] 73 L ]. Ch., 386 ; Samidby 
v. City of London Water Comrs 
[1905] 75 ibid. P.C., 25. 

* 4 Pomeroy, Eq. J, s. 1359. 
Ghana sham v. Moro&a, [1894] 
18 Bom , 474 » Be node Coo maree 
v. Soudamviey , [1889] |6 Cat., 

252. 

4 Greatrex v, Gre&Srtx, [1847] 1 
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cumstances of the case have to be taken into 
consideration by the court, not only the injury to 
the plaintiff, but also the amount which has been 
laid out by the defendant. 1 And though there is 
nothing to prevent a court granting a mandatory 
injunction for the removal, say, of a building or 
structure after it has been completed, 51 yet a 
plaintiff, who waits till such completion and 
knowingly permits the defendant to incur large 
expenditure, may then find the balance 
of convenience incline heavily against the drastic 
remedy of a mandatory injunction. 3 Delay may 
also be evidence of acquiescence, and in the 
case of a continuing breach acquiescence will 
bar the grant of an injunction of any kind 
whatsoever. 4 The court does not on light grounds 
act against the legal rights of parties ; there 
must be fraud or such acquiescence, said Lord 
St, Leonards, as in view of this court would 
make it a fraud afterwards to insist upon the 
legal right, 3 It is no ansv\er, e. g. t to an applica¬ 
tion for an injunction to restrain a defendant from 
waste by cutting down trees on the complainant’s 
land, that, because the latter has taken no steps to 
prevent the wrong-doer from cutting down one- 
half of the trees, he has thereby acquired a right 
to cut down the other half. 6 And it is no defence 


De G. & S., 692 ; Senior v. Pawsou } 
[1867] 3 Eq., 330, Per Fry, j. : 
“Mere lapse of time, unaccompanied 
by any thing else has, in my judg¬ 
ment, just as much effect, and no 
more, in barring a suit for an injunc¬ 
tion as it has in barring an action 
for deceit/' Fullwood v. Pull-mood, 
[1878] 9 Ch. D. t i76,Cf. UdaBegam 
v. Imnmuddin , [1875]i All., 82, 86. 

1 Ante, 738-9. 

- Durr ell v, Pritchard , [1865] r 
Ch. Ap., 244, 250, 1 Keener, 846. 
Raja Rum v. Moli Ram , [1906] 26 

A. VV. N., 221 . 


3 Gaskin v. Balls , [1880] 13 Ch, 
0., 324 ; Ranch/rod v. Lallu s [1873] 

10 Bom, l|. C. R , 9$ j Mu ham med 

v. Gutah Rai, [1898] 20 All., 345. 
Reiva v. Vriivalablu [1904] 6 Bom. 
L. R 41 ; Shama Char an v. Jtabu 
Lai, [1904] 24 A. W. N., 70: 

Ufa gap fan v. Chidamhram, [1906] 
29 Mad., 497. 

' S. R A,, s. 56 (//). 

5 Gerrard v. O' Reilly , [1823] 3 

TV. & War., 414, 433, Rogers v. 
Moioi/l, [1853] 3 l)e G.M. & G., 614. 
0 A tty. Gent, v, Rost lake , [1853] 

11 Hare, 205, 228, 
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to a suit for an injunction and an accounting on 
account of the continuing trespasses of an 
infringer of a patent that the latter has been 
trespassing on the rights of the patentee for 
years with impunity. 1 “ 1 apprehend, ” said 
Turner, L. J., “that to justify the court in refus¬ 
ing to interfere at the hearing of a cause, there 
Acquiescence, must be a much stronger case of acquiescence 
than is required upon an interlocutory application, 
for at the hearing of a cause it is the duty of 
the court to decide upon the rights of the 
parties, and dismissal of the bill upon the ground 
of acquiescence amounts to a decision that a 
right which has once existed is absolutely and 
for ever lost.” 2 The proper sense of ‘acquiesc¬ 
ence’ was thus explained by Lord Oottenham : 
“If a party having a right stands by and sees 
another dealing with the property in a 
manner inconsistent with that right, and makes 
no objection while the act is in progress he 
cannot afterwards complain.” 3 And the essen¬ 
tials of acquiescence were formulated by Fry, 
J., in a later case : 4 (?) A must have made a 

mistake as to his legal rights ; (ii) he must have 
laid out money or done some act on the faith 
of such mistaken belief ; (iii) B must have 
known of his own right inconsistent with that 
claimed by A ; (iv) B must have known of A’s 
mistaken belief as to his (A's) rights; and (v) 
B must have encouraged A in his outlay or 
acts, either directly or indirectly, or by not 
asserting his own right. But acquiescence will 

1 Mtmndez v . Holt, [i8S8]i28 U. 9 Duke of Leeds v. Earl of 
S.,5141 523; 1 th v, 7 'horlicht, Atnhetst % [1846] 2 Pb., 117. Cf. 

115 Fed,, 137, 1 Antes, 644. Rams den \\ Dyson, [1866] i H L, 

T Johnson v. Wyatt, [1863] 2 De 129 ; Beauchamp, v. Winn, [1873] 

c. j. & s., 18, 25, cf. Bovin v. 0 a l ;> 223. 

Crate t fj866} j Kq T 388 ; Ware v. 1 WiUmott v. Bather, [1880] 15 
R. C. 'Co>, [1863] 32 L. J., Ch., Ch, D,, 96. 

13& 
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not avail the defendant where the violation of 
the plaintiff’s right was complete from its com- 
mencement, 1 a completed breach must have 
been continued and acquiesced in. 2 A pre¬ 
liminary act 3 or a temporary 4 * or slight viola¬ 
tion* may be acquiesced in, and yet the right 
to object to the injury when complete may not 
be gone. Nor a previous breach, if distinct and 
complete in itself, if not objected to, can justify 
a subsequent breach. 6 “Mere lapse of time as 
evidencing acquiescence,’’ said Lord Campbell, C., 

“is not to be measured by any cycle of the heavenly 
bodies, but must depend upon the circumstances 
of each particular case. ... Generally speaking, if 
a party having an interest to prevent an act 
being done has full notice of its having been 
done, and acquiesces in it, so as to induce a rea¬ 
sonable belief that he consents to it, and the 
position of others is altered by their giving credit 
to his sincerity, he has no more right to challenge 
the act to their prejudice, than he would have had 
if it. had been done by his previous license.” 7 A 
right may be released or abandoned after full 
knowledge both of the right and its breach. 8 

The court has a discretion to exercise under Discretion, 
section 54, Specific Relief Act. But “ this dis¬ 
cretion must be a judicial discretion,” to quote 
jessel, M. R., once more, “exercised according 


1 A tty GenL V. Bradford Na¬ 
vigation Co [1866] 35 L. J M Cb„ 
619 (growing nuisance). 

9 S.R.A g. 56 (h) ; Barret v. 
Blagrave* [1801] 6 Ves., 104. 

3 Northam Bridge Co. v. London 

& S. JRy . Co., [i«4°] 9 L, J. Ch., 
27 7. 

* Gordon v. Cheltenham By. Co 
[1842] 5 Beav., 229, 238. 

* Bankart v. Houghton , [i860] 27 
Beav., 425, 430- 

6 Mac her v. Foundling Hospital 


[ 1813] 1 V.& B., 188; Hogg v. Scott , 
[1874] 18 Eq , 444, 1 Ames, 655; 
Cow town v. Ward) 1 Sch. & L., 8. 

7 Caimcross v. Lorimer , [i860] 
7 Jur. N. S., 149. The party 

pleading acquiescence must prove 
it, Band Kishor v. Bhaguhhai T 
[1883] S Bom,, 95, 98 ; Benode v . 
Soudaminey , [1889] 16 Cal., 2$2, 

259; by clear and unequivocal 
evidence, Wat ell v. Watson. [1866I 
W.N. (Eng.), 344 - 
a Leeds v. Amherst , supra 
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to something like a settled rule, and in such a 
way as to prevent the defendant doing a wrongful 
act, and thinking that he could pay damages for 
it. Without laying down any absolute rule, in the 
first place it is of great importance to see if the 
defendant knew he was doing wrong and was 
taking his chance about being disturbed in doing 
it .” 1 Where a party, despite repeated warnings 
from the plaintiff, persisted in building over a 
court-yard and thus obstructing the latter’s right 
of way to his shop, and refused terms of compen¬ 
sation which the plaintiff was willing to accept, 
the court issued a mandatory injunction for the 
demolition of the building, though constructed at 
an enormous cost . 2 But where by an innocent 
mistake, erections were placed upon a narrow 
strip of the plaintiff's land, and the damage 
caused to the defendant by removal of them 
would have been greatly disproportionate to the 
injury of which the plaintiff complained, equity did 
not aid in an attempted act of oppression . 3 

This brings me to the next point for consi¬ 
deration, which is the materiality of the injury 
to the plaintiff , 4 and the amount laid out by 
the defendent , 5 for though ordinarily there is no 
sympathy to be wasted on a trespasser , 6 yet 
all the circumstances of the case have to be 
weighed . 7 * * * Where therefore the building com¬ 
plained of has been completed, if compensation 


1 Smith v. Smith, supra. 

9 Are hi v. Burrell , l 18 78] 7 Ch. 
I)., 5$t, 11 Ch. D„ 146. 

3 Hunter v# Carroll , [1888] 64 N. 

II., 572, 1 Ames, 529 (the strip 

was “ comparatively valueless 

except for purposes of litigation”). 
Cf. Lynch v. Union Jnst [1893] 

159 Mass., 306, 1 Keener, 647, 

(defendant built vault believing 

plaintiffs title invalid, plaintiff a 

lessee whose term was to expire in 

18 months; plaintiff’s damage 


small, ccst of removal and incon¬ 
venience to defendant great) ; 
Brands w Grace, [1891] 154 Mass,, 
2io t I Keener, 868 (unnecessary 
destruction of property). 

4 Jessel v. Chaplin , [1856] 2 Jur. 
N. S., 93i. 

5 Smith v. Smith, supra. 

u Per Finch, J, f Wheehck v. 
Noonan } supra, I Ames, 528. 

7 Consider A tty. (Uni. v. Acton 
Local Board , [1883] 22 Ch. D. ( 221. 


MIMS?*,. 


CONDUCT OF PARTIES. 


825 




is possible, or there has been undue delay 
on the plaintiffs part, the court will only grant 
such an injunction to prevent extreme or very 
serious injury. 1 Even in cases between co¬ 
sharers under such circumstances, the Allahabad 
Court has refused to issue a mandatory injunc¬ 
tion. 3 And where a public monument had been 
erected wrongfully but at great cost upon the 
plaintiff's land, an American Court refused to 
interfere. 3 The court may take into consideration 
the fact whether some benefit has not resulted to 
the plaintiff also through the act of the defendant. 4 
But ordinarily the rights of the plaintiff must be 
protected, and inconvenience or loss to the defen¬ 
dant is not material, 5 unless the hardship likely 
to be inflicted upon him by a mandatory injunc¬ 
tion amounts to injustice. 6 And the defendant’s 
own conduct may have been such as readily to 
incline the court to accede to the plaintiff’s 
prayer. The defendant may, e.g., have persisted 
in his wrong-doing after the legal proceedings 
were commenced, 7 or the right lie claimed was 
judicially denied, 8 or the defendant’s ulterior 
purpose may have been to effect some thing 
that is not lawful.® But where the dispute is of a 


1 Durr ell v. Pritchard , supra, 
Gaskins v. Ball, [1880] 13 Ch. D,, 
329; Alder lev v. Shrewsbury, 
[1875119 Eq , 616. 

a Ganesh v. Ktmshal , [1900] 20 
A.W.N., 55, affd. [1901] 21 ibid, 
53 ; Skih Baran v. Ameri, [1900] 
20 ibid, 191. 

a Boy den v. Braga 3 N.J. Eq , 
26. In Hall v. Rood, 29 Am. Rep, r 
528, an encroachment of 3 in. on 
plaintiffs light of way, begun bona 
fide, was not removed. 

* National P,P G. Insurance Co* 
v. Prudential Assurance Co,, 
[ 1 87 7]6 Ch, D., 757 . 

* Jamnadas v, At mar am, [1877] 

2 Born,, 133; Isenherg v. &. /. 
House Estate Co., [1863] 3 De, G» 

IO4 


J. & S., 263 ; Kelk v. Pearson, 
[iS7l]6 Ch. Ap., 8o6, 813. 

15 Myers v. Latierson, [1890] 43 
Ch.D., 470. The balance of injury is 
not taken into consideration where 
the wrong-doer has not acted inno¬ 
cently, 2 Pomeroy, Eq, M, s. 552, 
p, 951, and in any case damages 
will be given, Maganlal v. Ckotuial, 
[1901] 3 Bom. L, R., 543. 

7 Kadarbhai v. Rahimhhai , [1889] 
13 Bom., 674; Krehl v. Burrell, 
supra ; Greenwood v. Hornsey, 
[1886] 33 Ch. D., 471 ; Ives v, 
Edison, [1900] $0 L. R. A., 134. 

9 Ally. Gent, v. Acton Local 
Beard, supra, 231. 

0 Great N.E. By. Co . v. Clarence 
By, Co, } [1844] r Coll. Ch., 507. 
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public nature, the court may, for the benefit of the 
plaintiff accede to some arrangements proposed 
by the defendant. Where a town corporation 
built upon land which should have been left 
open, and during the pendency of a suit insti¬ 
tuted on behalf of the inhabitants the building 
was completed, but the defendant corporation 
offered to dedicate another piece of open ground 
instead, the court approved of the arrangement 
as more for the benefit of all parties concerned, 1 
In every suit for an injunction, whatever be 
the nature of the relief claimed, the court has 
to exercise its discretion. 2 Pearson, J., in a case 
of disturbance of an easement of light, said, 
“Damages should be given where the injury is 
not so serious that the property might not still 
remain the plaintiff's and be as substantially 
useful to him as before.’’ 3 And this principle is 
of general application. The question may be 
asked in every case— Will damage in money 
afford a practicable, sufficient and certain remedy 
to the plaintiff ? 4 Where the plaintiff in negoti¬ 
ations with the defendant offered to accept 
money in compensation for the injury, a manda¬ 
tory injunction was refused. 3 Where specific 
relief is asked for in respect of a contract, the 
nature of the contract and the relation of the 
parties have to be considered and an order made 


1 Grahame v. Swan, [1882] 7 A. 
C. 547 - 

1 S, R. A., s, 52. Per Cotten- 
ham, L. C. : “ 1 here is no branch 

of the equitable jurisdiction requir¬ 
ing more discretion in the exercise 
of it, but certainly none more bene¬ 
ficial, than that of injunction." 
Diftrichsen v. Cabburn, [1846] 2 
Ph., 258, 1 Ames, no. But this 
was in the olden days when in¬ 
junction was treated as an extraor¬ 
dinary remedy. Injunction to 4 


municipality from enforcing an 
iilleged money claim was refused 
in Chun Hal v. Sural Municipality , 
[1903I 27 Bom., 403. 

3 Holland v. Worley, [1884] 26 
Ch, 13 ., 578. But see Nelson, /»/,, 

63-4.. 

* t'f, S. R. A , s. 56 (i) ; Ranch - 
hod v. Lallu, [1873] 10 Bom. H C. 

s Senior v. Paw son. r 1867 1 3 

E*. 330, 335. J 
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upon the equities of the case. The plaintiff must 
come into court with clean hands.’ A covenant 
not to work fora rival tradesman will therefore not 
be enforced where the parties have not dealt on 
equal terms, 3 or it is likely to press too harshly 
on the workman. 3 Where the circumstances 
have been altered by the lawful action of third 
parties and a covenant regarding building is no 
longer effective for the purpose contemplated by 
the parties when they made it, a compulsory and 
literal enforcement will not be decreed. To 
quote an American judge. “If the building res¬ 
triction were of substantial value to the domi¬ 
nant estate, a court of equity might enforce it 
even if the result would be a serious injury to 
the servient estate, but it will not extend its 
strong arm to harm one party without helping 
the other, for that would be unjust. An injunc¬ 
tion that bears heavily on the defendant without 
benefiting the plaintiff will always be withheld 
as oppressive.” 4 The plaintiff seeking a per¬ 
petual injunction must establish his right to 
relief, 5 and if he complains of a nuisance, he 
must make it reasonably clear to the court that 
the act sought to be prevented will be a nui¬ 

sance. 6 The court will aid even when an injury 
is only threatened. 7 A suit will lie when the 

threatened act is of such a character that it 

must inevitably result in injury, that is to say 

that, in view of ordinary men, using ordinary 
sense, the injury would follow. 8 “In matters of 


1 Abdul v w AJahommed } [1901] 183 N. Y., 36, 2 Scott, 517 

3 Bom. L R.. 220. (Vann, J".). 

* Narsi Tricum v. Calltanji , A As to injunctions of an iinie- 

[1894] Bom*, 702; 19 Bom., finite nature see Kalu v. Jan 

764. l r 9 01 ] 2 9 Cal M too. 

8 Cf. Sternbergh v. O'Brien, “ S. R. A., s. 56 
[1891] 48 N. J Kq., 37o, i Ames, 7 Ibid, s. 54. 

127. 9 Hindu Has ini v. Jahnahi, 

1 McClure v* Ltaycnft , [1903] [1896] 24 Cub, 260; Prog Das v< 


Threatened 

injury* 
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this description/’ said Lord Brougham, C,, "the 
law cannot make overnice distinctions and refuse 
the relief merely because there is a bare possi¬ 
bility that the evil may be avoided. Proceeding 
upon practical views of human affairs, the law 
will guard against risks which are so imminent 
that no prudent person would incur them, although 
they do not amount, to absolute certainty of 
damage. I say it will go further, according to 
the same practical and rational view, and balanc¬ 
ing the magnitude of the evil against the 
chances of its occurrence, it will even provide 
against a. somewhat less imminent probability in 
cases where the mischief, should it be done, 
would be vast and overwhelming.’’ 1 If, therefore, 
the tiling sought to be prohibited is in itself a 
nuisance, the court will immediately interfere to 
stay irreparable mischief. 2 But there are cases 
where it is not easy to foretell if a nuisance will 
cause substantial injury until the injury has 
actually happened, eg., where air is polluted by 
smoke 3 or water by discharge of sewage. 4 There 
can be no private nuisance where the incon¬ 
venience is merely fanciful, and does not materi¬ 
ally interfere with the ordinary physical comfort 
of human existence, according to plain, sober, 
and simple notions of living; 5 and in a case of 
doubt it is fit that the court should pause before 


Ori, [l^Ol] 2 l A. W. N., 23 ; 

flargu Lai v. Divarka, [19O4] 1 
A. Li j. R., 239 ; Mahadeo v. Na- 
ray an, [1904] 6 Bom: L. R., 123. 
A tty. Gent. v. Corp . of Manchester, 
[1893] 2 Ch., 87, 92. 

1 EarlofRipon v. Hobart, [1834] 
3 M. & K., 169, 176. Ch Hepburn 
v. London , [f86$] 34 L. J. f Ch,, 293 
(combustibles stored in neighbour¬ 
hood of plaintiff’s property). Cf. 
also A tty, Gen l . v. Shrewsbury Co., 
[1882] 21 Ch. D. t 752 (contem¬ 


plated construction of bridge likely 
to interfere with navigable river; 
public nuisance). 

* Ibid; Haines v. Taylor, [1846] 
Ig Beav., 75 ; Buncombe v. Steer, 
[ 1868J 17 L. T., 229. 

3 S a Ivin v. No*tk Brancepeth 
Coal Co., [1874] 9 Ch. Ap., 705, 
713 * 

* Fletcher v. Healey, [1885I 28 
Ch D t 688, 

3 Walter v. Sclfe, (1851J 4 De 
G. & S., 315. 
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it interrupts men in those modes of enjoying or 
improving their property which are priiha facie 
harmless, or even praiseworthy. 1 An injunction 
to restrain construction of gas works in* the 
vicinity of the plaintiff’s house was accordingly 
refused, where it was not reasonably clear that 
upon completion of the works the manufacture 
of gas would prove a nuisance. 2 The rule is t 
general that the court does not act upon vague 
apprehensions, 3 though it will interfere where the 
defendant claims a.right to do the thing threa¬ 
tened, which the plaintiff alleges to be a wrong,,', 
and declines to give an undertaking that he will 
not do it. 4 Recently, the Judicial Cohimittee had 
a case of junglebctri Tease before them. The 
lessee had cleared a .tract from jungle and 
brought it to cultivation and held it at a certain 
rent. The holder of a khorposk grant for main¬ 
tenance objected to the raising of minerals in 
or under the soil by any person claiming under 
the lessor.. Their lordships held that the grantee 
might claim damages upon proof of injury to 
his reversion, • but there being no evidence that injury trivial, 
anything had been done of threatened which 
would interfere with any right vested in him, and 
the invasion of his right, if any, being of a 
theoretical or trivial character, giving him at most 
a claim, to nominal damages, and it appearing 
that any injunction which could be granted would 
inflict far more injury on the defendant that any 


1 Rif on v,. Hotrarty supra ; FleU 
chef' v. Bealejf y [1885] 28 Ch. D., 
688,698. 

* Radcliffe v. Portland # [1862] 
8 J ur. ( N. S5 , 1007. 

8 Chabil.hu v. Muni. Qommrs, 
of Bombay , [ 1871 ] S Bom. 

O. C. J., 85 ; Proctor v. Boylev^ 
[1889] 42 Ch. 0 ., 390 . 

1 Phillips v. Thomas , [1890] 62 
L, T,, 793 ; Farina v, Silyerfoiky 


[1858] 4 K. & j., 650. Per Wood, 
Y.C. : “ In a case of contract it is 
enough if the defendant claims and 
insists on a right to do the act 
(shown .to be a breach), although 
he has not already done it, modo et 
forma % as alleged. In such a case 
[ should have no difficulty in 
granting an injunction,” Tipping v. 
Eikersley , [1855] 3 K. & J., 264, 
270. 




830 


SPECIFIC KELIEt*. 




Result ot 
trial. 


Public 

benefit. 


advanlage which the plaintiff could derive from 
it, their lordships, in the exercise of a sound dis¬ 
cretion, refused an injunction.' 

The fact that no temporary injunction has 
been granted does not affect the kind or the 
extent of the remedy to which the plaintiffs are 
entitled upon establishing their right at the hear¬ 
ing on the merits. 1 2 And considerations of lapse 
of time and the balance of injury, which are 
appropriate where an interlocutory motion is made, 
are often out of place when the issue between 
the parties has been fully tried out. 3 There 
are some cases where learned judges have pro¬ 
fessed to act upon public grounds 4 and have said 
that individual interest must yield to that of the 
many. 5 Some courts have accordingly thought 
that it may be safely assumed that the rule in 
equity is, that where the damages sustained can 
be admeasured and compensated, equity will not 
interfere where the public benefit greatly out¬ 
weighs private and individual inconvenience. 6 A 
striking illustration in point is Richards’s Appeal . 7 
The plaintiff here was the owner of a dwelling- 


1 Tit ura m v. Co fun , [1905] 33 
Cal,, 203, 218, P C. 

? Tucker v. Howard, [ 18301 128 
Mass., 261, l Ames, 549 ; Hotly v. 
Taylor, [1829]: R. & My., 73,1 
Allies, 655. 

* Hennessy v. Car many, [1892^] 
50 N. J. Eq,, 6i6, i Ames, 583, 
But see per Wilson J. : ‘‘ The 

principle is well settled that, in 
granting or withholding an injunc¬ 
tion, the courts exercise a judicial 
discretion, and weigh the amount 
of substantial mischief done or 
threatened to the plaintiff, and com¬ 
pare it with that which the injunc¬ 
tion, if granted, would inflict upon 
the defendant,” Shatxnugger Jute 
Factory v. Ram Karain, [1886] 14 
Cal., 189, 200. Ante, 759. 

1 Of, Whiiechurch v. 1741] 

2 Aik., 391, 1 Ames, 662 ; Anony¬ 


mous, [1750] 1 Vet, 476, i Ames, 
663; but these were cases of ex¬ 
clusive franchises or monopolies. 

5 A tty, Gent. v. Hunter, [1826] 
1 Dever. Eq., 12, 1 Ames, 621, but 
this was a case of public nui¬ 
sance. 

6 Daniels v. Keokuk Waterworks, 
[1883] 61 Iowa, 549. 1 Ames, 588, 
see fool note. Also 14 Harv. L. 
Rev., 458. Valparaiso v. Hagen 
[1899] 48 L R. A , 707, 710. Cf. 
A tty, Gen l . v. Doughty, [1752I 2 
Vos. Sr., 455 (j per Lord Ilardwicke, 
” I know of no general rule of common 
law which says that building so as to 
stop another’s prospect is a nuisance. 
Was that the case, there would be 
no great cities; and I must grant 
injunctions to all the new buildings 
in this town”). 

7 [1S68] 57 Pa,, 125, r Ames, 374, 
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house and cotton factory in a village, where the 
defendants owned very extensive iron works. 
The latter were using semi-bituminous coal in 
their furnace, the smoke and soot from which 
injured the plaintiff’s house as a dwelling and 
blackened his cotton fabrics, thus deteriorating 
the saleable value of both. But the nuisance 
complained of was incident to a lawful business 
conducted in the ordinary way, and by no un¬ 
usual means, and the Supreme Court of Pennsyl¬ 
vania thought that, even if injury to the plaintiff 
were ever so clearly established, “ it may not-, 
be a case in which equity ought to enjoin the 
defendants in the use of a material necessary 
to the successful production of an article of such 
prime necessity as good iron ; especially if it 
be very certain that a greater injury would 
ensue by enjoining than would result from a 
refusal to enjoin.” 1 But a party who voluntarily 
prosecutes a public enterprise for his own benefit, 
without regard to the legal rights of individuals 
who may be damaged by its operation,. must 
always run a great risk of being placed in a 
dangerous situation through his unlawful con¬ 
duct, 2 and in adjudicating upon the right of a pro¬ 
prietor to an injunction against a nuisance, the 
convenience of the public is not a relevant con¬ 
sideration for the court. 3 The government, no 
doubt, is at liberty to take a higher view upon a 
balance struck between private rights and public 
interests/ but, as Lord Cranworth said in a case, 
where the complaint was that vegetables growing 


X 


\ 


* As to the latter part of the 
dictum see Hilton v. Earl of Gran- 
villt\ 1841] Cr. & Ph., 292. 

* Per Ruger, C. Galway v. 
Metropolitan Blev, Ry, Co [1891] 
128 N. V., 132, I Ames, 604. 

1 A tty. Gen l v. Birmingham , 


[1858] 4 K. & J., 528, 539 ; Imperial 
C&* v. Brofldbenty [1859] 7 

L. C M 600, 615 ; Dwight v. Hayes , 
150 III., 273. 

4 Cf. per Lord Selborne, Goodson 
v. Rickard son } [1874] 9 Ch. Ap., 
22i, 223-4. 22 liarv, L. 
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in the plaintiff’s market-garden were injured by 
the gas of the defendant company, “If it should 
turn out that the company had no right so to 
manufacture gas as to damage the plaintiff’s 
market-garden, 1 have come to the conclusion 
that I can not enter into any question of how 
far it might be convenient for the public that the 
gas manufacture should go on.” 1 The Allahabad 
High Court has protected by injunction the com¬ 
mon law rights of an individual against the 
religious feelings of a community. 2 Under certain 
circumstances, the Bombay Court holds, the 
safety of the public must be considered in 
priority to the rights of private individuals, as in 
the case of imminent danger, and a municipal 
corporation may have power to require the 
demolition of a structure in a ruinous condition, 
but the power cannot be exercised arbitrarily and 
without due ^consideration to the rights of 
individuals, who are entitled to be heard as a 
matter of common justice and may even get an 
injunction against the corporation. 3 

Another almost equally dubious ground which 
some judges have, in the exercise of their dis¬ 
cretion, thought fit to entertain, has reference to 
the motive which actuates a plaintiff. Edwards 
v. Alio lies Mining Co:' is a case in point. The 
defendant company were working a stamp mill 
erected at great cost, for copper mining purposes. 
The plaintiff purchased some land below as a 
matter of speculation, expecting to be able to 
force the defendant to buy it at a large advance 


1 Broad-bent v. Imperial Gas Co., plaintiff did not want one, see 
[1857] 7 DeG.M. & G., 436,462. p. r4Q). 

1 Bthari Lai Ghisa Lal y :i Lalbhai v. Muni, Corny,, [1908] 
[1902] 24 All., 499 ; ShakbiVt Khan 33 Born.. 334. 

V. Omrao Pari, [1908] 5 A.L.J.R., 4 [1878] 38 Mich., 46, 1 Ames, 

147 (a very strong case, because 608. 

court granted injunction, though 
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on the purchase price. The defendant declining 
to purchase, the plaintiff filed a bill for injunction 
restraining the company from depositing stamp 
sand on Jiis land and polluting the waters of the 
adjoining stream by milling operations. 1 The 
Supreme Court of Michigan ruled that the plaintiff 
might have damages but no injunction. Cooley, 
observed: “It may be said that no one is 
concerned with the motives of another jn making 
a lawful purchase or in doing any other lawful 
act; and this is true as a rule, but it is not true 
universally. Wherever one keeps within the 
limits of lawful action, lie is certainly entitled to 
the protection of the law, whether his motives 
are commendable or not; but if he demands 
more than the strict rules of law can give him, 
his motives may become important. In general 
it must be assumed that the rules of the common 
law will give adequate redress for any injury; 
and when the litigant avers that under the cir¬ 
cumstances of his particular case they do not, 
and that therefore the gracious ear of equity 
should incline to hear his complaint, it may not 
be amiss to enquire how he came to be placed in 
such circumstances. If a man invites an injury, 
he may still have his redress in the courts of law, 
but his prayer for the special interposition of 
equity on the ground thift what he invited and 
expected was about irreparably to injure, would 
not be likely to trouble the judicial conscience 
Very much if it were wholly ignored. . . . The 
land having been bought to make money from by 
sale, a legal award of damages for injury to it, 
is in furtherance of the purpose of the purchase, 


1 As the result of the operations of his property by the defendant 
in ‘the milt was the deposit of sand and nothing but an injunction 
upon the plaintiff’s land, his case could secure to him the use of this 
was that there was an appropriation property. 
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and therefore a suitable and a just redress.” 
Excellent doctrine this for a court of morality to 
preach, but there was more logic, I conceive, in the 
dissenting judgment of Campbell, C.J., who said : 
“ I can not concur in the doctrine that any one’s 
rights of this kind are subject to judicial discretion. 
... It would be, I think, a very dangerous prin¬ 
ciple to hold that a civil wrong can be lessened 
by the motives of the party injured, so long 
as he has done no wrong himself. The property of 
one man is as much entitled to the protection as 
that of another, not because he bought it or 
intends to use it without selfish motives, but 
because it is property.”' So said James, L. J., 
“I do not think it is the business of the Court of 
Chancery thus to inquire into motives.” * 3 In 
any event, I apprehend the decision of no case 
can turn upon extraneous considerations re¬ 
garding the plaintiff's motives and character, 
unless the claim is manifestly dishonest and op¬ 
pressive. 

It remains to notice a few points of proce¬ 
dure. An Indian court having plenary jurisdic¬ 
tion over a matter of which it is properly seized, 
can award damages in lieu of an injunction, 
where, in its opinion, the ends of justice so re¬ 
quire. _ A plaintiff, e.g., may fail to show that he 
is entitled to a mandatory injunction and yet get 
compensation in money. 3 And even where ac¬ 
quiescence is shown against a party, that will 
not necessarily take away his right to damages. 4 
If for part of the injury complained of by the 
plaintiff, damages will afford adequate relief, he 


1 Cf. Here v. /. & K. W, Ry. 
Co., j 1861] 7 Jur., N. S., 1145, 

1 Denny v. Hancock . [1870I 6 
Ck,.i, 2 Keener, 974/ 

1 Cf. City of London Brewery Co , 
V. (4874] 9 Ch. Ap., 2i2, 


213-9; Lady Stanley v. Earl of 

Shrewsbury, [1875] 19 Eq., 616. 

4 Cf. Wood v. Sutcliffe, [18&I 1 
2 Sim, N. S., 163; Rochdale Canal 
Co. w King. [1853] 22 L, ) ' Ch., 
604. 
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may have a decree for damages in respect thereof 
and an injunction for the remainder. 1 * Where 
the defendant’s conduct has been contumacious 
and damages have been sustained by the plaintiff 
pendente lite , there may be a decree for an injunc¬ 
tion and for payment of damages in addition.® 

And compensation for damage suffered up to the 
time of the decree is often given where the plain¬ 
tiff establishes his right to a permanent injunction 
against the continuance of a nuisance. 3 Where 
the prevention of an infringement of copyright 
or patent right is prayed for, the plaintiff may 
ask for an account of profits, and also recover 
damages. 4 There is no special article in the Limitation, 
first schedule of the Indian Limitation Act 
providing for suits for injunctions, article 120 
therefore applies and an injunction may be sued 
for within six years of the date when the cause 
of action accrues. 5 Where,-however, the injury 
complained of is a continuing injury, section 24- 
will be in point. 6 An injunction may be obtained 
after as- well as before judgment/ and it may be 
enforced by imprisonment of the .defendant 3 ' for 
six months or the attachment of his property or 
both. 9 An application to enforce such a decree- 


1 ■ Land Mortgage Bank v, Ah- 
medbkoy , [1882-3] 8 Born , 35,91-2 ; 
Jaxt'Uri v. Emile , [1890] 13 All., 
98- 

# Krehl v. Burrell , [1879] Ii 

Cli. D., i.|6 ; Tucker v. Howard, 
[1880] 128 Mass., 361. 

1 Hunt v. Peake, Johns., 705 ; Hole 
v. Chard- Union^ [1894] I Cli., 293, 

1 Of. A gey v. Peninsular Co 
[1834] 26 Ch. D., 637? United Co. 
v. Slew art, [1888] 13 A.C., 401 ; 
Penn v. Bib by , [l 867 j 3 Eq., 308. 
In EnglanJ the plaintiff has to 
elect between damages and an ac¬ 
count for profits, Neilson v. Betts , 
[1870J 5 H. I,., 1. 

5 KanakiS'abai v, Muttu, [ £890] 


13 Mat}., 445; Aga v. Peltur [1903] 
L. B. R,, 113; Waziran v. Balm 
LccL [1904] 26 AIL. 391. Cf. Kidar 
V. 1 Kheitur f [1880] 6 Cal., 34. 

Sankaravadivein v. Secretary 
of State , [1904] 28 Mad., 72, 77. 

7 C. P. C., s. 493 ; Act V of 
1908, Sch. I, Or, 39, r. 2, Not 
after decree apparently. 

s The decree may be executed 
against a legal representative. 
Sakariai v, Parvatibai , [1901] 26 

Bom., 283. But an injunction does 
not run with the land, Dahyabhai v. 
Bapalal , [1901] 3 Bom. I.. R,, 564, 
C.P.C., s 493. Cf. s. 260 also; 
Act V of 1908, Sch. J, Or. 2i,*r. 32. 
Ante, 543. As-to need of notice fet 
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is not governed by article 181, Schedule 1 , Limi¬ 
tation Act. 1 In a suit to obtain an injunction 
the plaintiff has to state the amount at which he 
values the relief sought and pay an ad valorem 
court fee on his plaint or memorandum of 
appeal. 2 But where the valuation is manifestly 
unjust, the court may reject the plaint under 
section 54, Civil Procedure Code, 1882. 3 

Conclusion. Gentlemen, 1 have done. It is only a very 
small held which l have been able to traverse in 
your company, and that too very imperfectly. 
For there is hardly any form of human activily 
or of human relations which law cannot touch. 
Cases are daily multiplying and, in their applica¬ 
tion to new circumstances, even old rules are 
assuming novel forms. But complex though be 
its evolutions and illimitable the applications, the 
spirit of law is one and it lives and grows with 
time. I have therefore deliberately abstained 
from leading you into the bewildering wilderness 
of single instances, and bearing in mind the old 
adage—all the truer for its being so old—that he 
knoweth not the law who knovveth not the reason 
of the law, I have endeavoured to explain to 
you the reason of the rules in which the collective 
wisdom of centuries has found expression. It is 
to a sacred profession that you are called and 
whether as advocates or as judges your function 
will be high. For it is in the glorious shrine of 
justice that you will all have to minister. To 


execution see Durgadas v. Dnvroj, 
[1905] 33 Cal,, 306. Forms of 
plaint including a prayer for per¬ 
petual injunction will be found in 
C, P, Sch. IV, nos, 100-3; for 
form of temporary injunction see 
ibid,, no. 166; the next no. (167) 
gives the form of notice of applica¬ 
tion for such injunction. Act V 
of J908, Ap. A, nos. 35-39; 


Ap. I)., nos, 14-6 (forms of perpe¬ 
tual injunction); Ap. F», no. 8 (tem¬ 
porary injunction). 

1 Bhagwan Da r v. Suk/tdei f 

[1906] 28 AIL, 300. Cf. Datnsaran 
V. Chatar Singh , [1901] 23 AIL, 465, 
* Act VII of 1870, s, 7, sub-s. 4, 
cl. (d). 

8 Uniatul Baiul v, A auji Kotr< 

[1907J 6 C. L. J., 427. 
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repress oppression, to put down fraud, to enforce 
even-handed dealing between the strong and the 
weak, to secure his due, his bare but clear right, 
even to the vile and the mean, that will be your 
duty, that will be your privilege. " Not what 
thou and I have promised to each other, but what 
the balance of our forces can make us perform 
to each other, that,” said the seer of Chelsea, 
“ in so sinful a world as ours, is the thing to be 
counted upon.’ 1 Verily man makes but a sorry 
exhibition of himself in the courts of law, and 
when I say that I am not thinking only of the 
suitors and litigants. Unhappily advocates are 
not always honest, nor judges impartial, and 
ignorance and short-sight may combine to make 
a trade of the law and reduce all litigation to a 
game of chance. The fault is with the workman, 
and this deplorable result you can prevent by 
refusing to see either in worldly success or in the 
acquirement of riches, the goal and purpose of 
your lives. Be you missionaries in the cause of 
justice—justice which sees all and knows all and 
is tempered with mercy. Carry the standard of 
Truth aloft and keep your arms ever engaged 
in the combating of wrong in its protean and 
multitudinous shapes. For there is nothing so 
hard to kill as error, nothing so obstinate as a 
fallacy. The motto of yo;ur alma mater and 
mine is “ Advancement of Learning.” In all 
humility and with deep devotion must you ap¬ 
proach the altar of knowledge. Long and labo¬ 
rious will probably be the days of earnest thought 
and of honest endeavour that you will have to 
live, but' I would ask you not to cease work till 
you get to the truth of things. Principles you 


1 Carlyle, French Revolution , by Sir ft,. Fry for his magnum opus 
voi. ii, bk. i, ch, 7. These memor- on the H Specific Performance of 
able word3 are adopted as motto Contracts.’ 5 



838 


SPECIFIC RELIEF. 


<sl 



must seek, principles you must hold fast to, and 
by principles you must test new situations and 
strange issues. Avoid all rigidity of thought, 
eschew r all conceit of mind, strive for no other 
reward than the consciousness of work well done. 
It is only in the establishment of Right and its 
triumph that man finds the proper realisation of 
a self that is divine. 

■w • i 4 ~ * • - • v 4 ... 

Good bye, God speed you ! 
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Abstract of the Proceedings of the Council of the 
Governor-General of India, assembled for the purpose 
of making Laws and Regulations under the Provisions 
of the Act of Parliament 24 and 2 5 Vic. cap , 6y. 


The Council met at Government House on Tuesday, 
the 23rd November, 1875. 

SPECIFIC RELIEF BILL. 

The Hon’ble Mr. Hobhouse moved for leave to 
introduce a Bill to define and amend the law relating 
to certain kinds of Relief. He said that the first thing 
he must do was to apologise to the Council for the 
want of explicitness in the wording of the motion. 
He understood that some of liis Hon'ble colleagues 
thought he was going to propose a Poor law and 
others that it had reference to the movement of troops. 
But that was not the case. This Bill had nothing to 
do with the relief of taluqdars or other distressed 
members of the community, nor with the change of 
sentries, but was intended to deal with that which was 
well known to lawyers under the technical term of 
“ relief, ” namely, the remedy which was granted by 
courts of justice to suitors. The subject was of 
considerable complexity and intricacy of detail. But 
he should be able, he thought, in no great number of 
sentences to explain to the Council what was the 
general nature of it, and the reason why they should 
pass a law on the subject. 

The Council would recollect that there was now 
pending before them a Bill for the purpose of reform¬ 
ing the Code of Civil Procedure, and it was in connec¬ 
tion with that Bill that Mr. Hobhouse asked leave to 
introduce the Bill he was now speaking about. The 
forms of decrees made by civil courts of justice would 
be readily enough recognised as closely connected with 
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the procedure of those courts, though so far forth as 
those forms regulated the remedies which a suitor 
might obtain against his adversary, the subject was 
connected more with substantive law than procedure. 
Still, in framing the Code of Civil Procedure, we were 
constantly coming into contact with the kind of decree 
which had to be pronounced ; indeed there were some 
processes,_ such, for instance, as interlocutory injunctions 
of which it was difficult to say whether they partook 
more of the nature of procedure or substantive law. 
Now the framers of the Code of Civil Procedure, had 
confined themselves almost entirely to that which was 
procedure proper, or to that debatable ground to 
which he had been referring. But in two instances 
they had clearly overstepped the boundary, and had 
passed over into substantive law. These two instances 
were in section 15 of the Code, which dealt with decla¬ 
ratory decrees, and in section 192, the subject of which 
was the specific performance of contracts. In the 
Bill pending before the Council, it was proposed to 
repeal the whole existing Code excepting those two 
sections 5 and those were not dealt with by the Bill 
because it was intended to confine it to that which was 
properly procedure, and to keep our hands off sub¬ 
stantive law. But it had always been intended, and 
he thought he had mentioned it before, to supersede 
the two sections in question by a fresh measure which 
would deal with the subject of them in a much more 
full and comprehensive manner. 

Now the remedies which were administered by civil 
courts of justice might be divided into two great classes, 
those by which the suitor obtained the very thing to which 
he was entitled, and those by which he obtained, not that 
very thing, but compensation for the loss of it. The first 
branch was known as specific relief, and the second was 
known as, or at all events might be termed, compen¬ 
satory relief. If A agreed to sell a house to his neigh¬ 
bour and then refused to perforin his agreement, his 
neighbour might seek relief, either by compelling A to 
sell_the house, or by making him pay damages for not 
selling the house ; and so if A published a piratical 
copy of his neighbour’s writings and invaded his copy¬ 
right, his neighbour might seek either specific relief 
by restraining A from so doing, or compensatory relief 
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by making A pay damages for the wrong inflicted by 
him. It was obvious that the first kind of relief did 
more exact and complete justice whenever it was appli¬ 
cable. But in the complicated transactions of life that 
kind of relief was often not applicable, and then more 
inconvenience and hardship were caused by attempts 
to cany the contract into effect according to its specific 
terms, than by the simpler and rougher method of 
giving compensation for the breach of it. The conse¬ 
quence was that there were very different considera¬ 
tions which regulated the exercise of jurisdiction by 
way of specific relief, whether in the performance of a 
contract or in the prevention of wrong, and the exercise 
of jurisdiction by the simpler and rougher method of 
giving relief by compensation. In England that differ¬ 
ence had been accentuated in a remarkable manner 
owing to historical causes. At a very early period in 
our history the courts of common law refused to 
accommodate themselves to the growing wants of 
society, and declined to recognise a great number of 
transactions which sprung up more and more as society 
became richer and more civilised. The consequence 
was that large tracts of natural justice, so to speak, 
were left vacant and unprovided for, and they were 
occupied by the Chancellors who assumed the juris¬ 
diction of compelling parties to do justice when the 
courts of law refused to do so. Amongst other things 
the courts of law refused to give any remedy by way 
of specific performance or by way of prevention. If 
A contracted to sell a field, he could not be compelled 
by common law to do so, but he might be ordered to 
pay damages for not doing so ; or if he encroached 
upon liis neighbour's property, he could not be com¬ 
pelled by common law to abstain from doing so, 
though he might be ordered to pay damages for the 
wrong actually done. In fact, in all such cases, courts 
of Common Law adhered to the rougher and simpler 
jurisdiction of compensatory relief. The result was 
that two important and extensive heads of equity 
jurisdiction, in other words, the jurisdiction of the 
Court of Chancery, became established ; namely, the 
remedy by way of specific performance of contracts, and 
the remedy by way of injunction for preventing people 
from doing wrong, 
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In India we possessed the'great advantage of- having \ 
a single court for the purpose of administering every 
kind of justice, by which we are enabled v to get rid of 
many refinements and subtleties which beset this kind 
of jurisdiction as administered by the Court of Chan¬ 
cery. But still the inherent difference between the two 
great classes of relief, remained, and there remained the 
fact that the former of these, namely, specific relief, 
though more exact, was more delicate and more difficult 
to administer, and that it required more skill and care 
on the part of the judge, and that some guidance of the 
legislature would therefore be acceptable to him. 

The Bill he asked leave to introduce did not deal 
with compensatory reliefat all except incidentally and 
so far as it was either supplementary or alternative 
to specific relief. Its direct object would be specific 
relief, and mainly the two subjects he had mentioned, 
the remedy by way of specific performance, which 
rested entirely upon contract between the parties, and 
the remedy by way of injunction, which might rest 
upon the right to have property protected from inva¬ 
sion. It would be an additional inducement to the 
Council to accept legislation upon this subject when he 
reminded them that it had formed part of the compre¬ 
hensive plan which had been so ably laid down by his 
predecessor Mr. Stephen, He mentioned the matter 
- in one of his latest speeches in Council on the passing 
of the Contract Act. Tiiey had not accomplished any 
large portion of that plan, "because their hands had been 
quite full of business with reference to matters which 
were more pressing under the circumstances, or which 
appeared to them to be more pressing. But they had 
never lost sight of it, and the Bill for the amendment 
of the Civil Procedure was an attempt to accomplish one 
substantial portion of it, and the Bill, he now asked leave 
to introduce was an attempt to accomplish another. 

The motion was put and agreed to. 

The Council then adjourned to Tuesday, the 7th 
December 1875. / * . 


Calcutta, j 
The 33rd Xovr. iS 75 . j 


WHITLEY STOKES, 
Secretary to the Government 
0/ India, . 
legislative Department , 
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The Council met at Government House on Tuesday, 
the 7th December, 1875. 

SPECIFIC RELIEF BILL. 

The Hon’ble Mr. Hobhouse introduced the Bill 
to define and amend the law relating to certain kind's 
of specific relief, and moved that it be referred to a 
Select Committee with instructions to report in three 
months. 

When he asked for leave to introduce the Bill, lie 
had explained its general objects, and he now had to 
show the mode in which the Bill carried those objects 
into effect. The Council knew that the Bill was de¬ 
signed to occupy a middle place between the Civil 
Procedure Code on the one hand, and the Indian Con¬ 
tract Act on the other hand. All rules relating to the 
validity or invalidity of contracts, and the legal rela¬ 
tions of parties to contracts, were dealt with by the 
Contract Act ; and the technical processes by which 
parties were to obtain their remedies were provided for 
in the Civil Procedure Code. What it was proposed 
to do in the Bill before the Council was to point out 
the nature of the remedy to be obtained. Therefore, 
this Bill was not intended to cover any part of the 
ground which was already covered by the Contract 
Act, any more than it covered tiie ground already 
covered by the Civil Procedure Code; and if it did 
trespass on either ground it was by mistake, which 
ought to be corrected when the Bill was before the 
Select Committee. 

Now Mr. Hobhouse had mentioned on the last 
occasion, that the main subjects of the Bill were the 
remedies by way of specific performance of contracts, 
and by way of injunction for the prevention of wrong. 
Any one who looked at the Bill would see that the 
bulk of it was taken up with these two subjects. There 
were, however, one or two other subjects of consider¬ 
ably narrower range, with which the Bill attempted 
to deal, and to which he would first call attention very 
briefly. 

Chapter III dealt with the subject of the rectification 
of instruments. That, no doubt, was in itself a kind 
of specific performance, because if there was no con- 
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tract between parties, there would be nothing to rectify. 
J 3 ut it was specific performance of a very peculiar 
nature, because it involved the alteration of that which 
the parties to the contract had already settled in a 
formal way. Therefore it was a subject which needed 
more strict rules than the other kinds of specific per¬ 
formance. 

Chapter IV dealt with the rescission of contracts, 
a proceeding exactly the opposite of the specific per¬ 
formance of contracts. 

Chapter V dealt with the cancellation of instru¬ 
ments, occasions for which arose when one of the 
parties had got possession of a document, on which he 
might not indeed be able to found a legal claim in a 
court of justice, but which might give him such prirna 
facie right against the other as would expose him to 
vexatipus claims and litigation. In these cases it was 
just that the aggrieved party should apply to a court 
of justice in order to have the instrument destroyed. 

Chapter VI dealt with the subject of declaratory 
decrees, and that was a matter of jurisdiction of some 
delicacy, as to which some direction should be given. 
Mr. Hobhouse had previously mentioned that the 
subject was dealt with in the Civil Procedure Code. 
I hat Code embodied the English law on the subject, 
and merely said that a decree should not be invalid, on 
the .ground only that it was a declaratory decree, but 
-it did not show in what cases a declaratory decree 
should be made. 

Chapter VII dealt with matters which seldom arose, 
but when they did arise, they were usually of great 
importance. These were now the subject of the writ 
ol mandamus. It was called a chapter for the enforce¬ 
ment of public duties; and the rules here laid down 
were intended to take the place of the procedure for 
.a mandamus, to supply a procedure more simple than 
the rather intricate and technical procedure which was 
now in force. 

In all ot the various matters embraced by the Bill, 
it was intended almost entirely to follow the present 
rules of English law; and by English law he meant 
that portion of English law which had been imported 
into India, and which he might also call Indian law. 
There were some material variances between the law 
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as administered here, and as administered in England, 
a discrepancy mainly owing to the different condi¬ 
tions which existed in India. The principal one of 
these differences Mr. Hobhouse had already men¬ 
tioned to the Council, namely, that we had not the 
double jurisdiction which existed in England. We had 
not to commit our law to a judicial system worked upon 
the principle of having one set of courts to do injustice 
in order that another set might interfere to do justice 
by way of injunction or in some other way. Owing 
to that circumstance the process of choosing and seek¬ 
ing a remedy was very much more simple in this 
country than in England. If a contract was not per¬ 
formed, a plaintiff in India might apply to one tribunal 
and ask for the whole of the remedies to which he 
was entitled, instead of being obliged to go backwards 
and forwards to the two sides of Westminister Hall, 
perhaps after all obtaining no justice in either. 

If the Council would examine section 18, they 
would see that the Bill contemplated an entire settle¬ 
ment of all disputes arising from the non-performance 
of a contract. 

It ran as follows :— 

“ Any person suing for the specific performance of 
an agreement, may also ask for compensation for its 
breach, either in addition to, or in substitution for, such 
performance. 

If in any such suit the court decides that specific 
performance ought not to be granted, but that there 
is a valid agreement between the parties which has 
been broken by the defendant and that the plaintiff is 
entitled to compensation for that breach, it shall 
award him compensation accordingly. 

If in any such suit the court decides that specific 
performance ought to be granted, but that it is not 
sufficient to satisfy the justice of the case, and that 
some compensation for breach of the agreement should 
also be made to the plaintiff, it shall award him such 
compensation accordingly.” 

So again in section 28 it was provided that the dis¬ 
missal of a suit for specific performance of an agree¬ 
ment should bar the plaintiff’s right to sue for the 
breach of such agreement. In England that was not 
so—or rather, Mr. Hobhouse was speaking of what 
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was the law-ill England until a few days ago ; for it 
was possible that the alterations-which had just come 
into effect would- make a great difference in the state 
of the law and bring it nearer to what was expressed 
in this Bill. But certainly before these alterations 
were made a man might sue in the Court of Chancery 
for the specific performance of a contract ; after the 
whole case was gone through, it might be discovered 
that, the appropriate remedy was not specific perfor¬ 
mance, arid the case might accordingly be brought 
before a court of law, where the whole subject of dis¬ 
pute would have to be tried over again. Here v we had 
the advantage of a single tribunal, and as was .clearly 
right, the plaintiff might come to it and ask for the 
whole of the remedies to which he was entitled. He 
must make up his mind to what remedy he is entitled, 
whether to specific performance, or to compensation, 
or to both. And as he could get in one suit all he was 
entitled to, it was but just that the whole dispute should 
be concluded in one suit, and that no second suit 
should be brought. 

Another ground of difference was this, that.in India 
the very artificial law known as the Statute of Frauds 
no longer affected contracts. It had been said by a 
very great authority that every line of the Statute of 
Frauds was worth a subsidy. It might, however, bp 
affirmed with equal truth that every, line had cost 'a 
subsidy, for there was-probably no statute on the books'- 
which had given rise to so much litigation as, the 
Statute of Frauds. The reason was this, that it had 
introduced an artificial system, and enjoined strict for¬ 
malities in transactions of every day occurrence between 
simple.people, who were accustomed to' use no' forma¬ 
lities in them. People went on in their old natural in¬ 
formal way, and then, when a dispute arose, one party 
would prevent the other from getting justice by insist¬ 
ing on the want of the requisite formality. The Courts, 
as usually happens in such cases, refined on the Statute ■ 
to prevent glaring injustice, and thris the points of 
dispute were largely multiplied. .There was no part 
of the subject of specific performance of contracts 
which was more subtle or refined than those parts in 
which the provisions of the Statute of Frauds came un¬ 
der the handling of the Court of Chancery. But the 
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Statute had been repealed in India by the Contract Act, 
and with it we got rid of a large and troublesome 
portion of the subject of the measure before the 
Council. 

'There was another subject of considerable practical 
difficulty on which it was almost impossible to lay 
down rules. That subject was the delay occurring be¬ 
fore the institution of a suit. There was no express 
law limiting the time within which a suit for specific 
performance should be instituted in the Court of Chan¬ 
cery. But the Court of Chancery laid down the rule 
that suitors should coins quickly to obtain such a re¬ 
medy, and it was frequently a very difficult question 
to decide whether a plaintiff had or had not come into 
court in time. Here in India, the Limitation Act pro¬ 
vided a period of three years in which a suit for the 
specific performance of a contract should be 
brought, and as it was not proposed to alter the law 
upon this point, we were able to avoid treating the 
difficult question what was or was not delay. 

The foregoing were the points on which the condi¬ 
tions of Indian law brought about a variance between 
the provisions of this Bill, and what would be necessary 
if a similar Bill were introduced in England. Besides 
that there were in this branch of law as in others, 
matters on which authorities differed. Some of these 
the Bill attempted to settle one way or the other, and 
in that sense it might be said that it altered the law, by 
ascertaining what was doubtful, or ruling one way what 
might possibly be ruled another way in a court of law. 
He had followed what he conceived to be the balance 
of authority, or what appeared to be the clearer and 
more intelligible rulings in each matter. He would 
mention the principal of these points. 

There was one point of considerable difficulty in 
the Bill, and that related to the part which made pro¬ 
vision for the specific performance of contracts so far 
as they could be performed, and for compensation so 
far as it was not possible to perform them. This juris¬ 
diction was a very delicate one, for it amounted to 
something like making a new contract between the 
parties, when the person seeking performance was the 
person in default. Yet it often happened that there 
was some quite insignificant part of the contract which 
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the party seeking performance was bound to perform 
but could not do. In such a case it was wrong that, 
because some little thing remained undone, the whole 
contract should fail. 

Among the rules to choose from, the Bill had fol¬ 
lowed that which was the most restrictive of the juris¬ 
diction. It was expressed in section 14, which ran as 
follows :— 

"Where a party to an agreement is unable toper- 
form the whole of the agreement, but the part which 
must be left unperformed bears only a small proportion 
to the whole in value, and admits of compensation in 
money, the court may, at the suit of either party, direct 
the specific performance of so much of the agreement 
as can be performed, and award compensation in money 
for the deficiency.” 

Then section 15 exhibited the different positions 
held by the party in default and his opponent, when 
the default is of greater magnitude. It ran as fol¬ 
lows :— 

"Where a party to an agreement is unable to per¬ 
form the whole of the agreement and the part which 
must be left unperformed forms a considerable portion 
of the whole, or does not admit of compensation in 
money, the party in default is not entitled to obtain a 
decree for specific performance, but the court may, at 
-the suit of the other party, direct the party in default 
to perform specifically so much of the agreement as he 
can perform, provided that the party seeking specific 
-performance relinquishes all claim to further perform¬ 
ance, and all right to compensation, either for the 
deficiency, or for the loss or damage sustained bv him 
through the default of the other party." 

For both these sections the Bill gave some illustra¬ 
tions to show the more clearly what was meant. Mr. 
Hobhouse believed that they were framed in accord¬ 
ance with the most careful decisions. At all events, 
there was no intention on his part to alter any recog¬ 
nised rule of law. 

Another subject of difficulty was connected with the 
performance of agreements consisting of a number of 
minute acts, the doing of which the court could not 
attend to, as it might attend to the doing of a single 
act, such as the execution of a lease, giving possession 
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of a house, and so forth. He meant, for example, such 
a contract as one to repair a house or to cultivate land 
in a given way. The Bill dealt with such cases in sec- 
tion 20, which set forth certain agreements that could 
not be specifically enforced, Sub-section (c) included 
among these :— 

“ An agreement which runs into such minute or 
numerous details, or which from its nature is such, that 
the court cannot enforce specific performance of all its 
material terms." 

Then there were some illustrations given ol this 
class of contract, He believed that the sub-section (c) 
and the illustrations represented with fidelity the law 
administered in England and in India too. If it did 
not, it was from the difficulty of specifying in concise 
terms a rule drawn from many decisions. 

Another point occurred in the same section, where 
sub-section (g) included among the agreements not cap¬ 
able of specific performance, “an agreement the per¬ 
formance of which involves the performance of a con¬ 
tinuous duty extending over a longer period than five 
years from its date," 

There the Bill endeavoured to fix a term which by 
the present law was not fixed. The courts now would 
not decree the performance of a contract involving the 
performance of a continuous duty for a number of years; 
but the number was indefinite, Whether it was wise to 
define it, Mr. Hobhousb had his doubts ; and if it 
was, the length of the term might be a subject of doubt. 
It was a question which might well be settled in Select 
Committee. The proposal was put on the face of the 
Bill in order that it might receive comment, a course 
often pursued with advantage. 

Mr, Hobhquse was much obliged to the learned 
Secretary, Mr. Stokes, for reminding him of that 
which for the moment he had forgotten, namely, that 
this term of five years was inserted in the draft of the 
Civil Procedure Code which was settled and published 
in the year 1865, It was so settled by Sir Henry 
Maine and Sir Henry HaringTon, so that it had 
the authority of two eminent men, one a great jurist, 
the other the first authority of his day on the subject 
of Indian procedure. 

The foregoing were the only points which occurred 
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to Mr. Hobhouse to mention on which the Bill at¬ 
tempted to ascertain doubtful or indefinite law. Distinct 
and conscious alterations of the law he had made none, 
except one that he would mention immediately. 

In section 25, sub-section (c), it was provided that a 
contract for the sale of property should not be enforced 
by any one who had made a previous voluntary settle¬ 
ment of the same property. And in section 24, sub¬ 
section (d), a corresponding provision was made with 
respect to a purchaser who had notice of such a volun¬ 
tary settlement. By a ' voluntary settlement ’ the 
Council must understand a settlement for which no 
money was paid, or for which no other valuable consi¬ 
deration, such as marriage, was given ; as when a man 
from affection or prudence settled property on his "wife 
or his children. Well, most people would ask what 
necessity there was of passing a law to this effect; for 
that, if a man had settled his propertjq he had parted 
with it, and how could he sell it ? It resulted, however, 
from some very remarkable decisions on a Statute of 
Queen Elizabeth’s reign passed for the prevention of 
frauds upon purchasers, that if a man made a voluntary 
settlement of his property, he might subsequently sell 
that very property lor money, and the purchaser might 
take it away from the true owners, or, as they were 
called, the volunteers. He thought most people would 
say that a statute of that kind, instead of being one for 
the prevention of fraud, was one for the commission of 
injustice; and so it frequently operated. Courts of 
Equity, however, would not allow the settlor himself to 
enforce specific performance of his contract in a case 
where his hands were so very far from clean. But 
inasmuch as his sale of the property vacated the prior 
settlement as against the purchaser, the purchaser 
was allowed to maintain a suit for enforcing the sale, 
even though he had notice of the settlement before 
paying his money. The Bill, however, proposed that 
in such a case the purchaser should not be entitled to 
specific performance. He might take whatever other 
remedy he could get on his contract, but he should not 
take away the property which he knew that the vendor 
had no moral right to sell to> him. On that point the law 
was altered, and Mr. Hobhouse thought that the altera¬ 
tion would commend itself to all unsophisticated minds. 
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There was another point on which the Bill adopted 
a provision taken from the New York Code which Mr. 
Hobhouse did not remember to have observed in any 
judgment or text-book. Section 12, sub-section (a':, 
provided that an agreement might be specifically en¬ 
forced— 

“ When it has been expressly agreed in writing be¬ 
tween the parties to the agreement that specific perfor¬ 
mance thereof may be required by either party, or that 
compensation in money shall not be considered ade¬ 
quate relief for its non-performance." 

Mr, Hobhouse had never seen a contract of this 
kind, but was told that it was one not unlikely to be 
made in India. No doubt such provision would have 
its effect in the discretion of the court without any spe¬ 
cific rule of law on the subject. He hardly knew 
whether it was an addition to the existing law, but he 
mentioned it as being something not yet expressed in 
English or Indian law. 

He had now shown how far the Bill was intended to 
be a mere expression of existing rules, and how far he 
had consciously altered those rules, or ascertained them 
when indefinite. As for codifying law without uncon¬ 
sciously producing some alterations, it was a matter of 
extreme difficulty, if not an impossibility. By codifying 
law, he meant the reduction to writing of that which 
was before unwritten. And partly because the law¬ 
makers might err In their conception of what they ought 
to set down as law, partly because, having a right con¬ 
ception, they might use inappropriate language to 
express it, partly because the expressions were con¬ 
strued by other minds who might give to them quite a 
different turn from what they were intended to take, 
it would be a very wonderful thing if after codification 
the law remained precisely the same as before. That 
consideration, however, applied to all attempts at codi¬ 
fication ; all he could do now was to mention the varia¬ 
tions of which he was conscious, and he had done his 
best to explain to the Council the relations which the 
Bill bore to existing laws. 

Only one other point he had to mention in connec¬ 
tion with the chapter on injunctions. The Council 
would see that the Bill did not meddle with interlocu¬ 
tory injunctions at all, by which term he meant those 
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processes of the Code which were simply intended to 
preserve the status quo pending the decision of the dis¬ 
pute. They were treated as ot the nature of procedure, 
and were dealt with by the Civil Procedure Code. In 
giving rules about perpetual injunctions it was laid down 
that the court should be able to grant mandatory in¬ 
junctions. The term injunction was rather decep¬ 
tive, for it looked as if designed to enjoin the perform¬ 
ance of something, whereas its technical meaning was 
the prevention of something, and the courts used to hold 
that they could not by injunction command an act to 
be done. That, however, was found inconvenient and 
indirectly they assumed the power of commanding a 
positive act under a negative form ; lor instance, a man 
might be restrained from keeping up a wall, thereby 
being in effect compelled to pull ^it down. All those 
circuitous modes of action had their points ot weakness, 
and this Bill went more directly to the required object. 
In section 52 it was provided that by injunction the 
court might not only prevent the breach^ of an obliga¬ 
tion, but compel performance of the requisite acts. 

The motion was put and agreed to. 

****** 


WHITLIiY STOKES, 

Secretary to the Government of India, 

Legislative Department . 


Calcutta, ^ 

The ylh December y j8y$.) 
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SPECIFIC RELIEF BILL. 


Statement of Objects and Reasons. 


The object of this Bill, which is intended as a 
supplement to the Code of Civil Procedure, as revised 
and published in March, 1875. is to define and amend 
the law relating to specific and preventive relief. 

2. Under the head of specific relief, it deals with 


(ci) the possession of specific property, moveable 
or immoveable; 

(fi) the specific performance of agreement ; 

(r) the rectification of instruments ; 

(d) the rescission of contracts ; 

(e) the cancellation of instruments ; 

(/) the declaratory decrees; and 

(tr) the enforcement of public duties. 

3.. & Under the head of preventive relief, it treats 
of perpetual injunctions, 

4. The chapter relating to the recovery of posses¬ 
sion of specific property embodies the English rules 
as to detinue, and the useful provision 01 the Indian 
Act XIV of 1850, section 15, as to the right of persons 
informally dispossessed of land to recover possession 
by a siunmarv suit. Words have been introduced to 
show expressly that this provision does not apply to 
lands claimed to belong to Government. This exemp¬ 
tion in effect resulted from section 17 ot Act A1V 


S. 3 The matter of the chapter relating to specific 
performance is distributed under the following heads ■ 

(a) Agreements which may be specifically 

enforced ; 

(b) Agreements which cannot be specifically 

enforced ; 

(c) For whom agreements may be specifically 

enforced; 
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(cj) Of the discretion of the court ; 

(, e ) For whom agreements may not be specifical¬ 
ly enforced ; 

(f) For whom agreements may not be speci¬ 
fically enforced, except with a variation ; 
(cr) Against whom agreements may be speci- 
& fically enforced; 

(h) Against whom agreements may not be speci¬ 
fically enforced ; 

(/) The effect of dismissing a suit for specific 
performance. 

It attempts to codify the English law on this subject 
with the following modifications 

6. Subject to the negative rules afterwards set forth 
in this chapter, the Bill empowers the Courts to decree 
the specific performance of any agreement when the 
parties have expressly agreed in writing that specific 
performance thereof may be required by either of them 
or that damages shall not be considered adequate relief. 
This novel provision taken from the New York Civil 
Code, is one of the means by which the Bill proposes 
to extend a useful jurisdiction, one, it may be remarked, 
peculiarly adapted to India, where the alternative 
remedy for a- breach ol contract^ that, namely* of. 
damages, is owing to the poverty of the bulk of the 
population, and the difficulty of executing money 
decrees, often so utterly nugatory. 

7. In England it lias more than once been ruled 
that the Court of Chancery will not compel the per¬ 
formance of a continuous duty extending over many 
■years. The Bill renders this doctrine more precise by 
declaring that an agreement, the performance of which 
necessarily involves the performance of continuous 
duties over a longer period than five years from its 
date, shall not be specifically enforced. Whether this is 
the best limit of time, will be a point for consideration 

before the Bill is passed. t . 

8. With regard to specific performance 01 contracts 
to execute buildings or to cultivate lands, the Bill is 
intended to express the present law. 

o 'J'he rules as to when a contract for the sale 
of a married woman’s estate will be specifically en¬ 
forced. are, in England, excessively complicated. The 
Bill makes no distinction in her case, and thus recog- 
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nises the principle embodied in the Indian Succession 
Act, section 4, and Act III of 1874. 

10. I11 England a voluntary settlement of personal 
chattels is binding on the settlor, and cannot be 
defeated by a subsequent sale. But it is otherwise in 
the case of freeholds, copyholds and leaseholds, and 
specific performance of a subsequent agreement to 
sell land may be enforced against the voluntary settlor 
and the parties claiming under the settlement. The 
Bill does not recognise this distinction (which is due 
to an artificial construction of 27 Eliz,, C. 4 ) and treats 
land, in this respect, as if it were moveable property. 

11. The absence in India of any enactments 
resembling the Statute of Frauds, sections 1, 3, 4 and 
17, renders it unnecessary to embody in the Bill the 
intricate rules of the Court of Chancery as to when a 
parol agreement to sell land will, and when it will not, 
be specifically enforced. 

12. It seems impossible to elicit a consistent doc¬ 
trine from the English decisions as to the rights of 
a purchaser or lessee to specific performance with 
abatement or compensation when the title of the 
person agreeing to sell or lease is defective. The Bill 
lays down that only in one case can such relief be 
granted, namely, where the part of the agreement, 
which must be left unperformed, bears only a small 
proportion to the whole in value, and admits of com¬ 
pensation in money. This will relieve the courts from 
the exercise of a duty which, in many cases, must be a 
matter of guess work than of judicial discretion. 

13. The right to enforce a contract specifically may, 
in England, be lost by delay in resorting to the court, 
and a large mass of cases exists relating to this doctrine. 
The Bill contains no rules on the subject, for, in India, 
the provision of the Limitation Act ( IX of 1871 ), 
Schedule II, No. 113, that'suits for specific performance 
must be brought within three years from the day on 
which the plaintiff has notice that performance is re¬ 
fused, renders the doctrine of laches inapplicable to this 
kind of litigation. See 2 Madras High Court Rep., 
114, 270. 

14. It seems to be erroneously supposed by some 
of the moffusil judges that, when a contract is proved, 
the grant of a decree for its specific performance is a 
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matter of course, Care has been taken in this chapter 
to show distinctly that grant of such decrees is purely 
within the sound discretion of the court, 

15. As in this country all remedies on an agreement 
can be granted by one and the same court, it is con¬ 
ceived that only one suit should lie on account of its 
non-performance. It has, on this account, been pro¬ 
vided in Section 29, that if a suit for specific perfor¬ 
mance is dismissed, no other suit shall be brought on 
the same agreement. 

16.. Chapter III, as to the rectification of instru¬ 
ments, Chapter IV, as to the rescission of contracts, 
and Chapter V, as to the cancellation of instru¬ 
ments, require no special notice. They are taken with 
a few verbal changes, from the New York Civil Code 
and represent substantially the law on these subjects 
administered by English Courts of Equity. 

17. Chapter VI, as to declaratory decrees, is in¬ 
tended to take the place of Act VIII of 1859, Sec¬ 
tion 15, and differs from the English law on the subject 
principally in authorising the court to make declarations 
of future rights, provided only that such rights are 
vested. In the absence of such a jurisdiction, it would 
seem to be necessary to authorise suits to perpetuate 
testimony, and there are obvious reasons why such 
suits should not be allowed in India. 

18. Chapter VII deals with the subject of manda¬ 
mus, and applies only to the Presidency High Courts. 
Care has been taken to exempt from orders under this 
chapter the Secretary of State in Council, the Govern¬ 
ment of India, and the Local Government. 

19. In Part III are contained some general rules 
as to when perpetual injunctions will, and when they 
will not, be granted. The chief modifications of the 
present law, which the Bill proposes to make, are as 
follows:— 

20. By the Bill, the courts are expressly given 
power to grant injunctions to do substantive acts, 
when such injunctions are necessary to prevent the 
breach of an obligation. In England, the same thing 
is partially effected by the indirect method of making 
orders called mandatory, to refrain from leaving a thing 
undone. 

21. Under the Bill, an injunction to restrain a part¬ 
ner may he obtained without seeking a dissolution of 
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the partnership, even when the partnership is deter¬ 
minable at will. In England the 1 rule on this subject 
is still unsettled. 

22. In England a married executrix will, as a 
rule, be restrained from getting in the assets, if her 
husband be out of jurisdiction, or a lunatic. The 
reason is that the husband, and he alone, is liable for 
devastavit committed by his wife. The Indian Succes¬ 
sion Act, Sections 4 and 275, appears to relieve husbands 
of this liability, and the Bill accordingly contains no 
provision on the subject. 

23. It is hardly necessary to observe that, in a 
country where law and equity are administered by the 
same courts, the subject of staying legal proceedings 
need not be dealt with at much length. The provisions 
of the Bill relating to the matter are contained in Sec¬ 
tion 56, clause (6',', illustration [in , and in Section 57, 
clauses ( a) and [!>), which relate to injunctions necessary 
to’prevettfc a multiplicity of suits. 

24. It may, in conclusion, be remarked that most 
of the many illustrations contained in the Bill are 
taken from the English Equity Reports. 


Simla, 

The 25th October, 1S75. 


A. Hobhouse. 
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SPECIFIC RELIEF ACT. 

ACT No. I of 1877. 


(.Received the Governor-General'$ assent on the 
yth February, 1877.) 

An Act to define and amend the Law relating 
to certain kinds of Specific Relief. 

WHEREAS it is expedient to define and amend Preamble, 
the law relating to certain kinds of specific relief 
obtainable in civil suits; it is hereby enacted as 
follows :— 

Specific Relief-Remedy which contemplates the 
complete enforcement of a right and the exact fulfil¬ 
ment of an obligation. Ante, 2-3. The preamble 
shows the scope of the enactment. As to the effect 
of a preamble see Chin/ia v. Mahomed, [1865] 2 Mad. 

H.C.R., 332 ; Q. E. v. Tndrajil, [1889] n AIL, 262; 

Kadir v. BJwwani, [1892] 14 All., 145, 154 5 Promotho 
v. Kali, [1901] 28 Cal., 744, 747 ; Maxwell, 62-74 ; 

Craies, 183-9 ; Chose, 19-30. See also Crawford v. 

Spooner, [1846] 4 M. I. A., 179, 187. The statute does 
not purport to be exhaustive. As to other forms of 
specific relief which will be found elsewhere dealt with, 
see ante, 38-9 ; also 1 Stokes, A.-I. Codes, 928-9, 945. 

civil suits—In criminal cases also specific relief 
may sometimes be given, Act V of 1898 ( Cr. P. C. \ 

Ch.’x-xii, xliii, also s. 552. But see s. 7 infra. 


PART I. 

PRELIMINARY. 


1. This Act may be called the Specific 
Relief Act, 1877. 


Short title. 


is 


APPENDIX C. 




Local extent. 


Commence* 

meat. 


It extends to the whole of British India, except 
the Scheduled Districts as defined in Act No, XIV 
of 1874. 

And it shall come into force on the first day 
of May, 1877. 

. British India, —"All territories and places within 
His Majesty’s dominions which are for the time being 
governed by His Majesty through the Governor- 
General of India or through any Governor or other officer 
subordinate to the Governor-General of India,"—Act 
X ot 1897 (General Clauses Act \ s. 3,01.7 Anew 
province on acquisition becomes part of British India, 
Ouseley v. Plow den, Boulnois, 161-2. 

Scheduled Districts— The Act has been extended 
to the following Scheduled Districts by notifications as 
under : 


DISTRICTS. 

Scheduled Districts of the 
Punjab (including at the time 
districts which now form the 
North-west Frontier Pro¬ 
vince ), Kamrup, Naugong, 
Darrang. 

Sibsagar, Lakhnnpur, Goal- 
para ( excluding the, Eastern 
Duars), Sylhet, and Kacliar 
( excluding the North Cachar 
Hills ). 

Hazaribagh,Lohardaga (now 
called Ranchi, including Pala- 
mau), Manblmm, and pargana 
Dhalbhum in District Sing- 
bhum. 

Cantonment of Morar. 

Jhansi Division. 

Scheduled Districts of the 
Central Provinces. 

Sind. 

Coorg. 

Western Jalpaiguri. 


NOTIFICATION. 


Gazette of India, 1877, 
pt. I, p. 562. 


Ibid, 1877, pt, I, p. 662, 


Ibid, 1878, pt. I, p. 82. 

Ibid, 1878, pt. I, p. trm. 
Ibid, 1879, pt. I, p. 392. 

Ibid, 1879, pt. I, p.772. 

Ibid, 1880, pt. I, p. 676. 
Ibid, 1882, pt. I,p. 217. 
Ibid, 1882, pt, I,p. 511. 
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DISTRICTS. 

Upper Burma (except the 
Shan States ). 

Kumaon, Garhwal, and the 
Tarai Parganas 

Portion of the Jalpaiguri 
District known as the Western 
Duars. 

Ajmere and Merwara. 

Section 9 only was extended 

to :— 

Taluqs of Bhadrachalam and 
Rakapilli and the Rampa 
country. Ibid, 1 879, pt. I, p. 630. 

Kumaon, Garhwal, the Tarai 
parganas, the scheduled por¬ 
tion of the Mirzapur District, 

and Jaunsar Bawar. Ibid, 1886, pt. I, p.452. 

Tracts in the Godavari 
Agency to which it had not 

already been extended. Ibid, 1900, pt. I, p. 59. 

Extension of the Act —The Act has been fur¬ 
ther declared to be in force in the town of Mandalay, 
Act XX of 1886, s. 6. ( now see. Act XIII of 1898), 
and s. 9 in British Baluchistan, Reg. I. of 1890, s. 3. 

Commencement— Marginal notes do not form 
part of the section, Punardeo v. Rarnsarup, [1898] 25 
Cal, 858; Balraj v. Jagalpal, [1904] 26 All., 393, 406, 
P. C. ( contra, Kameshar v. Bhikhan, [1893] 20 Cal., 
609, 628 ). A new law generally has no retrospective 
effect, unless it provides merely for procedure, Maxwell, 
321-43; Craies, 321-35; Ghose, 347-53 1 Ratansi 
Kalianji , [1877] 2 Pom., 148 ; Javanmal v. Muktabai, 
[1890] 14 Bom., 516; Deb Narainv. Narendra, [1889] 
16 Cal., 267 ; Jogoaanund v. Amrita Lai, [1895] 22 Cal., 
767; Muhammad v. Qurbau, [1903] 26 All., IT 9, P. C. 
Cf. General Clauses Act ( X of 1897 ), ss. 5,6. 

2. [Repealed by Repealing and Amending 
Act, ( XII of 1891 ), Schedule I.] 


NOTIFICATION. 

Gazette of India, 1893, 
pt. II, p. 272. 

Ibid, 1895, pt. I, p.573. 

Ibid, 1896, pt. I, p. 44. 
Ibid, 1897, pt. II, p. 
r 4‘5- 
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Interpreta¬ 
tion clause. 

'Obligation/ 


‘Trust,’ 


‘Trustee.’ 


3. In this Act, unless there be something 
repugnant in the subject or context,— 

‘Obligation’ includes every duty enforceable 
by law. 

Interpretation clause —Legislative definitions are 
to be received rather as general examples than as over¬ 
ruling provisions, Uda v. Imamuddin, [1878] 2 All., 74, 
86 ; Gliose, 53-9 ; Craies, 193-7. 

Obligation—Ante, 3-5. ‘Obligation’ is a tie or 
bond which constrains a person to do or suffer some¬ 
thing, Just. Inst. Ill, 13. It implies a right in another 
person to which it is correlated, avid it restricts the free¬ 
dom of the obligee with reference to definite acts and 
forbearances. If these latter do not possess or cannot 
be reduced to a money value, the obligation may be 
moral or social or religious, but it is not legal. Pothier, 
Obi., 1 ; Savigny, Obi., ch. i, ss. 2-4 ; Anson, Con., 6-10. 
English lawyers frequently use the term as correlative 
to a right in personam, and not a right in rent, Pollock, 
Con., 4 ; Markby, Elem. Law, s. 137 ; Foster v. Wheeler, 
[1887] 36 Ch. D., 695. The Indian legislature uses the 
term in its wider juristic sense which is limited to duties 
arising either ex contractu ox ex delicto. I Austin, Jur., 
90 >8. 

includes—this word has an extending force, Re 
Nasibun, [1882] 8 Cal., 534, 536, and is intended to be 
enumerative and not exhaustive, Q. E. v. Ramanjiyya, 
[1878] 2 Mad., 5, 7 ; Mangaldas v. Jeimnram, [1899] 
23 Bom., 673. Gliose, 55-7. 

Reference. —The word occurs in ss. 5 (b) and (c), 54, 
and 55 infra. 

‘Trust’ includes every species of express, 
implied, or constructive fiduciary ownership : 

‘Trustee’ includes every person holding, ex¬ 
pressly, by implication, or constructively, a 
fiduciary character : 


Illustrations • 

(<j) Z bequeaths land to A, “not doubting that he will pay 
thereout an annuity of Rs. i,ooo to B for his I!feZ’ A accepts the 
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bequest. A is a trustee, within the meaning- of this Act, for B, to 
the extent of the annuity. 

(l>) A is the legal, medical or spiritual adviser of B. By avail¬ 
ing himself of his situation as such adviser, A gains some pecuniary 
advantage which might otherwise have accrued to B. A is a trustee 
for B, within the meaning of this Act, of such advantage. 

(c) A, being B’s banker, discloses for his own purpose the state 
of B’s account. A is a trustee, within the meaning of this Act, for 

B, of the benefit gained by him by means of such disclosure, 

(a?) A, the mortgagee of certain leaseholds, renews the lease in 
his own name. A is trustee, within the meaning of this Act, of the 
renewed lease, for those interested in the original lease. 

(<?) A, one of several partners, is employed to purchase goods 
for the firm. A, unknown to his co-partners, supplies them, at 
the market-price, with goods previously bought by himself when 
the price was lower, and thus makes a considerable profit. A is 
a trustee, for his co-partners, within the meaning of this Act, of the 
profit so made. 

(/) A, the manager of B’s indigo-factory, becomes agent for 

C, a vendor of indigo seed, and receives, without B*s assent, com¬ 
mission on the seed purchased from C for the factory. A is a 
trustee, within the meaning of this Act, for B, of the commission so 
received. 

(£■) A buys certain land with notice that B has already con¬ 
tracted to buy it, A is a trustee, within the meaning of this Act, 
for B, of the land so bought. 

( k ) A buys land from B, having notice that C is in occupa* 
tion of the land. A omits to make any Inquiry as to the nature 
of C’s interest therein. A is a trustee, within the meaning of this 
Act, for C, to the extent of that interest. 

Trust, trustee —The Act does not purport to 
define either of these terms, it simply states what each 
includes ; Craies, 194-6, Ilbert, Leg. Forms , 28 r. 
The Indian Trusts Act ( II of 1882 ) gives the follow¬ 
ing definitions (s. 3) : “A 'trust' is an obligation 
annexed to the ownership of property, and arising out 
of a confidence reposed in and accepted by the owner 
or declared and accepted by him, for the benefit of 
another, or of another and the owner. The person who 
reposes the confidence is called the 'author of the trust 
the person who accepts the confidence is called the 
‘trustee’.*' 

With this definition, the definitions given by text- 
writers, where a distinction is made between legal 
and equitable estates, may be compared, 2 Spence, Eq., 
875 ) 2 Story, Eq., s. 964 ; 3 Pomeroy, Eq. s. 986 ; 
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Lewin, Trusts, 2, Godefroi, Trusts, 1-2. Cf. per Bindley, 
M. R., "A trust is really nothing except a confidence 
reposed by one person in another, and enforceable in 
a court of equity” Re Williams, Williams v. Williams, 
[1897] 3 Ch., 12, 18. As the Indian law on the subject 
has been codified, the principles embodied in Act II of 
1882 may be applied even in those parts of India where 
the Act is not yet in force ( cf. Kadir v. Nepean, [1898] 
26 Cal., 1, 6-7, I\ C.), and a lengthened discussion of 
the law of trusts will be out of place here. 

It may, however, be explained that where the author 
of the trust clearly expresses it either in writing or by 
words_( Suddasook v. Ram Chunder, [1890] 17 Cal., 620,) 
there is an express trust, but where there is no such 
expression but there is ground for presuming an inten¬ 
tion to dispose of property in favour of another, there 
is an implied trust ; Snell, Eq., 26, 86. Two special 
classes of implied trust, which are classified by text- 
writers as resulting trust, may be here mentioned : 
(i) bcnami purchases, where A advances funds for 
conveyance or assignment of property ostensibly in 
favour of B ; Act II of 1882,- s. 82, cf. Ameeroonnissa 
v. Ashrufoonnissa, [1872] 14 M. I A., 433, Dyer v. Dyer. 
[f 788] 2 Wh. & T., 803; (ii) unexhausted residue 
of property left after execution of trust or by reason 
of its failure ; Act II of 1882, s. 83, Lallubhai v. Man- 
kuvarbai, [1876] 2 Bom., 388. A constructive trust, 
lastly, is one which the court elicits by a construction 
put upon certain acts of the parties, Agnew, Trusts, 
107. There is no reference here to any intention of 
the parties, whether expressed or presumed ; for the 
matter of that, the parties may not have intended 
any trust. But a court of equity will raise such a 
trust wherever a person clothed with a fiduciary 
character gains some personal advantage by availing 
himself of his situation as such. Lewin, Trusts, 196. 
The party may have acted fraudulently, 1 Story, Eq., 
ss. 186-9, or may have gained an unfair advantage, ibid, 
s. 258, or there may be only an equitable lien, 3 Pome¬ 
roy, Eq. /., pt. 3, cli. vii. As to executed and executory 
trusts, see Glenorchy v. Bosvi/le, [1733] 2 Wh. & T., 
763, and notes. As to charities, see Covimrs. of Income 
Tax v. Pemsel , [1S91] A. C., 545, 583. Act VI of 1890. 
As to religious endowments and public trusts in India, 


SPECIFIC RELIEF ACT, S. 3. 


2 / 


see Reg. XIX of 1810, Reg. VII of 1817 ( Madras), Act 
XX of 1863, and Act V of 1908, s. 92. See also Act XVII 
of 1864 (Official Trustees ), and Acts XXI of i860 (Lite¬ 
rary, Scientific and Charitable Societies ) and I of 1880 
(Religious Societies). 

Fiduciary character— applies apparently to 
"all the variety of relations in which dominion may be 
exercised by one person over another" ( Huguenin v. 
Baseley [1870] 1 Wh & T., 247, Romilly, arguendo), 
where "confidence is necessarily reposed by one, and 
the influence which naturally grows out of that con¬ 
fidence is possessed by the other'" [Tate v. Williamson, 
[1866] 2 Ch , 55, 61). Such are the relations, c. g., of 
parent and child, man and wife, doctor and _ patient, 
attorney and client, guardian and ward, principal and 
agent, promoter and company, director and company, 
etc. 

References —The word ‘trust’ occurs in ss. 12 (a), 

21 (e), and 56 (<;, infra, and the word ‘trustee’ in ss. 10, 
expin., 11 {a\ 21 ( e ), 42, expin., 43, and 54, infra. 

Illustrations, —Illustrations in Indian Acts have 
been described as cases decided by the highest authority, 
viz., the legislature, Charlesworth v. MacDonald, [1898] 
23 Bom., 103, 112 ; Rcg.x. Rahimat, [1876] 1 Bom., 147, 
155. Cf, Collett, 10 n.; 1 Stokes, A.-I. Codes, xxiii-vi, 
297. But see Owed Aliv. Nidhec, [1874] 22 W. R., 367. 
JVanakv. Mohan, [1877] 1 All., 487, 495-6 ; Kailash 
v. Sonatun, [1881] 1 Cal., 132 ; Balaram y. Mangta 
Dass, [1907] 34 Cal., 941, 950 ; Ghose, 60-5. The better 
opinion seems to be that illustrations cannot be taken 
to control the plain meaning of the section and 
curtail any right which, so understood, it confers. 1 
Blackstone, Com., 183 ; ante, 354. 

Ill. (a\ This is an instance of precatory trust, 
though authorities are divided as to whether it is to be 
classed as express ( 3 Pomeroy, Eq. /., s. 1010) or implied 
( Lewin, Trusts, ch. viii., 144) trust. Parsons v. Baker , 
[1812] 18 Ves., 476; Harding v. Glyn, [[739] 2 Wh. 
tSc T. 335 ; Sale v. Moore, [1827] 1 Sim., 534. As to 
precatory trust see further McCormick v. Crogan, [1868] 

4 H. L., 82 ; Re Adams and Kensington Vestry, [1884] 

27 Ch. D., 394 ; Re Higgles, [1888] 39 Ch. D., 253; . 
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Mussoorie Bank v. Raynor, [1882] 4 AH., 500, \\ C.; 
Kumarscimi v. Subbar ay a, [1886] 9 Mad., 325 ; Gokool 
Nath v. Issur, [1886]’ 14 Cal., 222 ; 2 Story, Eq., s. 
1068 The trend of English decisions now is for 
restricting the doctrine, but the British Indian legisla¬ 
ture frankly recognises it here. Collett, 15. 

ill. (b). This illustration by no means exhausts 
the cases where the 'equitable doctrine of undue influ¬ 
ence’ is properly applicable. Kerr, Fraud, 133, sqq.; 
Allcard v. Skinner, [1887] 36 Ch. I)., 145. As to legal 
adviser, see McPherson v. Wall, [1877] 3 A. C., 254; 
Carter v. Palmer, [1841] 8 CL & F., 657; Fuzeclun 
v. Omdah, [1868] 10 W. R., 469 ; Tayler v. Asmedh 
Kooimar, [1865J4 W. IT, 86; 1 Story,” Eq., s. 310; 
medical, Smith v. Kay, [1859] 7 H. L. C,, 750 ; 1 
Story, Eq., s. 314; spiritual, Huguenin v. Pawley, 
[1807] 1 Wh. & T., 247; Morley v. Loughnan, [1893] 

1 Ch,, 736. See also I, C. A., s. 16 ; Trusts Act, s. 88. 
This and the following illustrations are all instances of 
constructive trusts. 

ill. (c). This and the next three illustrations are 
cases of contractual relationship and a breach of con¬ 
fidence implied from same ; “in each the act of A is a 
breach of the unexpressed but implied obligation in 
the contract that no other than the agreed profit is to 
be made out of the contract.” Collett, 31. As to 
bankers’ duty, see 1 Laws of Eng., 643, Hart, Banking , 
211-4. 

ill. (dj. Per Nottingham, C. ; “The mortgagee 
here doth but graft upon his stock, and it shall be for 
the mortgagor’s benefit,” Ruslnvorlh’s case, [1676] 

2 Freem., 13. Cf. Keech v. Sand ford, [1726] 2 Wh. 
& T,, 693 ; Kashi v. India [1908]’ 5 A. L. j. R., 590. 

ill. (e). Bentley v. Craven, [1853] 1 8 Beav., 75, Cf. 
lumber v. Barber, [1872] 8 Ch., 56 : Damodar v. She.o- 
ram, [1907] 4 A. L. J. R., 587 ; I. C. A., s. 21 6 ( principal 
and agent) ; Mayen v. Alston, [1892] 16 Mad., 238, 
249 ; Bowstead, Agency, 137-47. 

ill. (f ). Massey v. Davies, [1794] 2 Yes., 3 e 7. 
The principle is that an agent, or any person in a 
fiduciary position for the matter of that', should avoid 
tempting situations where his interest might come into 
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conflict with liis duty. Gitlclt v. Pcppercomc, [1843] 
3 Beav., 78. Fox v. Mnckrcth , [1791] 2 Wh. & T., 709, 
will cover this and the last illustration. 


ill. (g). Case of actual notice. Act II of 1882, ss. 
91, 96, prov.; Act IV of 1882, ss. 39, 40; Lc Ncvex. 
Lc Neve, [1748] 2 Wh. & T., 175. Flying reports do 
not amount to actual notice. Wild goose v. Way land, 
1 1601] Gould, 147, which “must be given by a party 
interested in the property- and in the course of the 
treaty for the purchase," Sugden, V. & I\, 755 ; but 
see 2 Dart, V. & P., 875. 


ill. (h>. Case of constructive notice. Taylor v. 
Stibbert, [1794] 2 Ves., 437; Barnhart v. Greenshields, 
[1853] 9 Moo. P./C., 18. “A person is said to have 
notice of a fact either when he actually knows that fact 
or when, but for wilful abstention from inquiry, or gross 
negligence, he would have known it, or when inform¬ 
ation of the fact is given to or obtained by his agent 
under the circumstances mentioned in the Indian Con¬ 
tract Act, 1872, section 229," T. P. A., s. 3 ; Trusts 
Act, s. 3. Ware v. Egmonl, [1854] 4 De G. M. & G., 


460 ; Jones v. Smith, [1841 
cliarji v, Kongseoo, [1869 


1 Hare, 55. See also Man¬ 
ly Bom. H. C. R., 59 ; 


Ahmcdbhoy v. Balkrishna, t S94] 19 Bom, 391. As to 
a bond fide purchaser for value, see T. P. A., ss 43, 53, 
78, 8 [ ; Bassett v. Nosworthy, [1673] 2 Wh. & T., 150". 


‘Settlement’ means any instrument (other 
than a will or codicil as defined bv the Indian 
Succession Act) whereby the destination or de¬ 
volution of successive interests in moveable or 
immoveable property is disposed of or is agreed 
to be disposed of : 

Similar law. Act II of 1899, s. 2 (24'; R J. under 
Stamp Act , [1884] 7 Mad., 349., F. B. 

Will—“A legal declaration of the intentions of the 
testator with respect to his property, which he desires 
to be carried into effect after his death.” Ind. Sue. 
Act {X of 1865), s. 3. 


Codicil— ‘‘An instrument made in relation to a will 
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and explaining, altering or adding to its dispositions." 
Ibid, s. 3. 


Settlement, therefore, as above defined, is a docu¬ 
ment transferring property inter vivos. The transfer 
is in favour of two or more persons, who take successive 
and not concurrent estates, and the transfer takes effect 
in the life-time of the transferor. Where the property 
is "disposed of” by the deed the settlement is an 
executed one, where it is only "agreed to be disposed 
of” the settlement is executory. A settlement may 
or may not be supported by valuable consideration. 
In the former case ( e. g., a marriage settlement) the 
settlement stands on the same footing as a contract ; 
in the latter, it is called a voluntary settlement, as to 
which see. Ellison v. Ellison, [1802] 2 Wh. & T., 835, 
avid notes; also I. C. A., s. 25. For ‘directions in a 
will or codicil to execute a particular settlement/ see s. 
30, post. Ante, 481-4. 

destination or devolution.— The distinction 
probably is that the latter term implies succession to or 
representation of another, which the former does not. 
Collett 57; ante, 481. In ordinary legal phraseology 
'destination" means the purpose to which it is intended 
a fund shall be applied, and 'devolution" the passing of 
an estate from one person to another by operation of 
law, 14 Cyc., 231, 285, 

successive, i. the interests follow, or are sub¬ 
stituted for, one another. 


References. The word occurs in ss. 2 3 (c , 24 (d), 
25 (c), 30, and 31, ill. (/;), 


Words defin* 
’*«I in Con* 
tract -Act. 


And all words occurring in this Act, which 
are defined in the Indian Contract Act, 1872, 
shall be deemed to have the meanings respec¬ 
tively assigned to them by that Act. 

Indian Contract Act. The definitions in Act 
IX of 1872 are to be read into the S. R. A., and by 
virtue of T. P. A., s. 4, parts of Act IV of 1882 may 
also be deemed as hereinto incorporated. The follow¬ 
ing words occurring in the S. R. A. will be found 
defined in the I. C. A. in the sections noted below : 
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Word, I. C. A. 


Agreement. 

s, 2. (c) 

Consideration 

s. 2. (d) 

Contract 

s. 2. (h) 

Fraud 

s. 17 

Misrepresenta tion 

S. 18 

Principal 

S. 182 ■ 

Sale 

S’ 77 

Voidable 

S. 2 (;) 

Void 

ss. 2 (g), 

[Vide App. E post.] 


S. R. A. 

ss. 4 (a), 23 (c) and 00 . 3 2 - 
ss. 24 (rf), 25 tC, 28 (a). 
passim, 

ss. 22 (I), 26 (a) and (b), 
28 (a), 31. 

ss. 22 (I), 26 (c} } 28 (b). 
s. 23 (b). 
ss. 18, 25, 35 (c). 
ss. 35 («\ 39- 
s. 39. 


[ “Immoveable property,” 'which occurs in ss. 8, 9, 
12 expin., and 25, and "moveable property,” which 
occurs in ss. 10,11,12 expin., and 25, will be found 
defined in the General Clauses Act (X of 1897 ), s. 3, cl. 
(25) and (34) respectively. ] 

4. Except where it is herein otherwise ex¬ 
pressly enacted, nothing in this Act shall be 
deemed— 


Savings, 


(a) to give any right to relief in respect of 
any agreement which is not a contract ; 

agreement —"every promise, and every set of 
promises, forming the consideration for each other/' 
I.C.A., s. 2 (e\ 

contract —"an agreement enforceable by law," 
I.C.A., s. 2 (/A. "All agreements are contracts if they 
are made by the free consent of parties competent to 
contract, for a lawful consideration and with a lawful 
object," ibid, s. 10. This is further explained in ibid, 
ss. n-23. The object of this enactment is to exclude 
(i) agreements which are void, I.C.A., ss. 2 (g , 24-30, 
Monosseh v. Shapnrji, [1908] 10 Bom. L.R., 1004 ( con ‘ 
tract by lunatic ) ; (ii) agreements which do not contem¬ 
plate the creation of a jural relation and give rise only 
to imperfect obligations ( e.g., moral, religious or 
social duties) ; and (iii) agreements which are incom¬ 
plete, by reason, eg., of the terms not having been 
finally settled and accepted, Key lash v. Tariny, [1884] 
10 Cal., 588, or the contract having been left contingent 
on the sanction of a third party ( eg., the permission of 
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the Court in the case of an agreement for sale made 
by a certificated guardian of a minor ) which is never 
obtained, Narain v. Aukhoy, [1885] 12 Cal,, 152, A 
voidable agreement is "enforceable by law at the 
option of one or more of the parties thereto,’’ though 
not at the option of the other or others, I.C.A., s. 2 (i); 
it is therefore a contract in respect of which relief may 
be claimed by the former. Ante, 96-7, Gregson v. 
Udoy, [1889] 17 Cal, 223, P.C. 

( b ) to deprive any person of any right to 
relief, other than specific performance, which he 
may have under any contract ; or 

relief other than specific performance, 

that is, damages by way of compensation, which is the 
relief ordinarily sought in cases of breach of contract. 
I.C.A., s. 73. A plaintiff is not bound to sue for specific 
performance, he may sue for damages instead, or for 
damages by way of an alternative or additional relief 
( s. 19 post. ). But the dismissal of a suit for specific 
relief will bar a subsequent suit for damages ( s. 29 
post. ). The English practice was different, because the 
two reliefs had to be sought in two different courts. 
Ante, 100-3. 

specific performance —“ consists in the con¬ 
tracting party's exact fulfilment of the obligation which 
he has assumed—in his doing or omitting the very acts 
which he has undertaken to do or omit,” Pomeroy, 
S.P., s. 3. Ante, 2-3, 95. See Ch. II past. 

(c) to affect the operation of the Indian 
Registration Act on documents. 

Indian Registration Act —Act XVI of 1908, see 
esp. ss. 17 and 49 ; documents, which are compulsorily 
registrable under the former, cannot, if unregistered, 
affect any immoveable property comprised therein, 
or be received as evidence of any transaction affecting 
such property. But this does not prevent their being 
admissible for the purpose of obtaining specific perfor¬ 
mance of the agreement embodied in the document, 
Bengal Banking Corp. v. Mackcrtich, [1884] 10 Cal., 
315 ; Adakkalam v. Thcethan, [1889] 12 Mad., 505; 
Nagappa v. Demi, [1890] 14 Mad,, 55. Cf. I.R.A., s. 17 
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(/?). Contra, Sambayya v. Gangayya, [1890] 13 Mad., 
308. Where a document remains unregistered through 
no default of the plaintiff, secondary evidence may 
be given of its contents, and plaintiff may compel 
execution and registration of fresh deed. NynakJta v. 
Vavana, [1869] 5 Mad. H.C.R., 123 (loss by fire); 
Chinna v. Dorasami, [1896] 20 Mad., 19* Distinguish 
Vcnkalasami v. Kristayya, [1893] 16 Mad., 341. Where 
there is notice ot even an unregistered contract of 
transfer, the subsequent purchaser is a trustee [ s. 3, ill. 
(g), ante and the prior purchaser will be entitled to 
relief on the basis of the constructive trust, Collett,^!. 
Act III of 1877, s. 50. Nemai v. Kokil, [1880] 6 Cal., 
534 ; Ilurnandun x.fawad, [1899] 27 Cal, 468. 

As to the bearing of this clause on the doctrine of 
part performance, see ante, 318-20. Cf. Ardeshir v. 
Sirdar, [1908] to Bom. L.R., 1146. 

Effect of registration —"Registration in the name 
of a transferee only gives complete effect to a 
prior valid transfer ; registration does not make effec¬ 
tual a document, which was, as between the alleged 
transferor and transferee, inoperative and of no effect,” 
France v. Clarke, [1884] 26 Ch. D., 263. 

5. Specific relief is given— 

(a) by taking possession of certain property, 
and delivering it to a claimant; 

( b) by ordering a party to do the very act 
which he is under an obligation to do ; 

(<r) by preventing a party from doing that 
which he is under an obligation not to do ; 

(d) by determining and declaring the rights 
of parties otherwise than by an award of compen¬ 
sation ; or 

(<?) by appointing a receiver. 

Similar law— Draft New York Civil Code, s. i88r. 

cl. (a). See Ch. I, ss, S-i 1, post. 

cl. (b). See Ch. II, ss. 12-30, Ch. VIII, ss. 45-51, 
post. 

cl. (c\ See Ch. IX, ss. 52-53, Ch. X, ss. 54-57, 
post. 



Specific relief 
how given, 
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P .'fiventivo 
relief. 


Relief not 
gi anted,to en¬ 
force penal 

law. 


ci. (d). See Ch. Ill, ss. 31-34, Cli. IV, ss. 35-3?, Ch. 
V, ss. 39-41, Cli. VI, ss 42-43, post. 

cl, (e) See Cli. VII, s. 44, post. 

6. Specific relief granted under clause ( c ) 
of section 5 is called preventive relief. 

Preventive relief. See Ch. IX and X post 
( injunctions ). The remedy is preservative, the object 
being to preserve a person’s rights unviolated ; where 
the injury is threatened the relief granted is preventive, 
where it is in progress the relief is suppressive, Ben- 
thani, Theory Leg., 271-5. 

7. Specitic relief cannot be granted for the 
mere purpose of enforcing a penal law. 

Ante, 6. Cf. Draft New York Code, s. 1883 (where a 
case of nuisance is expressly excepted). See also s. 56 
(1.'', post. 

mere—The enforcement of a penal law should not 
be the sole object and result of the relief sought. 
The jurisdiction of a court of equity, said Turner, L. J., 
“rests upon injury to property actual or prospective, 
and this court has 110 jurisdiction to prevent the com¬ 
mission of acts which are. merely criminal or merely 
illegal, and do not affect any rights of property,” 
Emperor of Austria v. Day, [1861] 3 De G. F. & J., 
217,232. See further Gee. v. Prichard, [1818] 2 Sw., 
402 ; Springhead Co, v. Riley, [1868]. 6 Kq., 551; 2 
Story, Eq., S. 1494. In India, however, it is not neces¬ 
sary that any rights of property should be affected, 
there may be specific relief to enforce obligations as 
defined in s. 3, ante ; see s. 55, ill. (e), where, though 
defamation is a criminal offence ( I. P, C., s. 499 ), since 
it is also a tort, the Civil Court protects the civil right 
of private reputation. But relief will not be given 
against the provisions of a statute, Keating v. Sparrow, 
[1810] i Ba. & Be., 367, 373 ; 2 Wh. & T., 279. 

Copies of order of discharge made by and deposi¬ 
tions taken before a Presidency Magistrate were direct¬ 
ed to be granted to the prosecutor affected by the 
order, as such copies might be required for many pur¬ 
poses other than the enforcement of a penal law, 
Bank of Bengal v. Dinonath Roy, [1881] 8 Cal., 166, 
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CHAPTER I. 

Of Recovering Possession of Property. 

{a) Possession of Immoveable Properly. 

8. A person entitled lo the possession *of 
specific immoveable properly may recover if in Recovery at * 
the manner prescribed by the Code of Civil Pro- moveabie’p'ro- 
cedur'e, r srt >'- 

entitled, f c. either as owner or as possessor, 
lor, said Clarendon, C., “He that hath possession hath 
right against all but him that hath the very right/' 

Smith v. Oxenden, [1663] 1 Ch, Ca., 25. There may 
be a title by contract, inheritance, prescription, or 
even by possession, and this last will prevail where 
no preferable title is shown, Paid a Vencalapa v. Aroo- 
vala , [1841] 6 W. R., P C., 13; Ismail Ariffv. Mahomed 
GhoitSj [1893] so Cal., 843, P. C,; As/'t&r v. II r hiU0ck , 

[1865] 1 (). IP, 1 ; Perry v. C/isso/d, [1907] A, C., 73. 

Vide authorities collected and discussed, ante, pp. 62-71; 

Salmond, Torts, 175-6. Cf. Subbaruya v. uAiyaswami 
[(90S] 32 Mad. 86. Lightfoot, Time Limit , civ. J, s. 9. 

possession —In a suit for recovery of possession 
of property ( action in ejectment, as it is called \ the 
plaintiff-can succeed only on the strength of his own 
title, Gridhari Tail v. Bengal Government , [1868] 12 
M. I. A., 448 ; Shornomoyec v. Watson. & Co., [1873] 

20 W. R., 213 , V. C.; Sivagnana v. Periasami , [(878] 1 
Mad,, 312, 323, P. C. He must therefore prove his title,, 
even if a merely possessory one, against the defendant 
( ante, 63, Maenooddecn v, Grecsh, [1867] 7 W. R , 230 ). 
but he has all the ordinary rights of discovery 
of matters tending to support his title, Timm err son v. 

I)id Coope & Co.) [1886] 33 Ch. D., 233. Cf. Pur- 
incshur v. Pro jo Lall , [(889] 17 Cal., 256. Put a wrong¬ 
doer cannot set up a jus tertii to justify trespass or 
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conversion, Tollock, Torts, 370 ; Knit animal v. KuMn, 
[1862] 1 Mad. H. C. R., 85, Kvmul v. Mohan, [187 il 
15 W. R., 278. Cf. Bigelow, Torts, 393. 

immoveable property— includes, unless there 
be something repugnant in the subject or context, “land, 
benefits to arise out of land, and things attached to 
the earth/' or permanently fastened to anything attached 
to the earth, Act Xof 1897, s. 3 (25). 

in the manner, that is, by bringing a regular suit 
for ejectment and executing the decree under C. I’. C., 
ss. 263, 264 ; Act V of 1908, Sell. I., Or. 21, r. 35 (1), 
36. For the decree, see ibid, Or. 20, r. 9. 

9. If any person is dispossessed without his 
consent of immoveable property otherwise than 
in due course of law, he or any person claiming 
through him may, by suit,*' recover possession 
thereof, notwithstanding any other title that may 
be set up in such suit. 

Nothing in this section shall bar any person 
from suing to establish his title to such property 
and to recover possession thereof. 

No suit under this section shall be brought 
against the Government. 

No appeal shall lie from any order or decree 
passed in any suit instituted under this section, 
nor shall any review of any such order or decree 
he allowed. 

Old law —Act XIV of 1859, s. 15. Ante, 67. 

Principle-Thu object of the enactment is to pro¬ 
tect possession. Several grounds have been suggested 
tor this, ante, 72-4 : (a) to discourage people from taking 
the law into their own hands, Krishnarav v. Vasudeva, 
[1884] 8 Rom., 37r, 375, and thereby deriving any 
benefit, Kunhi v. Changarachan, [1865] 2 Mad. 

H. C. R., 313, Enactoollah v. Kisken Soundnr, [1867] 
8 W. R., 386, 388 ; (b) to put an additional restraint 

* After this Die words ‘ instituted within sdx months from the date of 
the dispossession'’were originally enacted. They were repealed by Act 
XII of 1891, Sch. I, pt. I, See now Act IX of 1908, sch, l f ait, 3, 
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upon illegal dispossession, by depriving* the dispossessor 
of the privilege of proving a better title to the laud 
in dispute, ibid ; (c) to prevent the shifting of the 
burden of proof by illegal dispossession, Kalee v. 

Adoo, [1868] 9 W. R., 602, 603. The object of the, 
section is to provide a special summary and speedy) 
remedy for a person who, being, whatever his title, in' 
possession of immoveable property, is illegally ousted 
therefrom without his will and consent, Tarim v.j 
Gunga, [1887] 14 Cal., 649 ; Wall Ahmed v. Ajudhia,\ 

[1891] 13 All., 537, F. B. Ram v. Sheodihat, [1893] 15* 

All., 384- 

Scope —Ante, 69, 74. 

Similar law — For Criminal Courts see Cr. P.C,, s r 
145, Lolii v. Surja , [k>oi j 28 Cal, 709, 715, Kishori v. 

Srinath [1908] r3 C.W.N., 530 ; for Mamlatdar s Courts 
in the Bombay Presidency, see Bombay Act HI of 1876, 

Ram v, Bhikibai, [1882] 6 Bom., 477. But an order of 
neither the Criminal Court, Chyhtn v. Brojo, [3873] 20 
VV. R., 12, Nagappa v. Badrudin , (9901] 26 Born., 353, 

Jwala v. Ganga, [(908] 30 AIL, 331 ; nor the Mamlatdar, 

Ram v. AfarsmA, [1899] 24 Bom., 2,51, F.B., Rajardm 
v. Ga?iesh, [1895] 21 Bom., 9 , can oust the jurisdiction 
of the Civil Court to try a suit under s. 9, S.R. A, But see 
Moore v. Manoranjan , [f 90S] 12 C.W.N., 696. 

any person —One of two persons who, by mutual 
agreement, is in exclusive possession of immoveable 
property, may sue the actual dispossessor, or, if he is 
an agent, his principal, or both, Virjivandas v. Maho¬ 
med, [ c 8 80] 5 Bom, 208. A mortgagee, if dispossessed, 
may sue the mortgagor, Sayajjx. Ramji, [1881] 5 Bom., 

446, and a tenant may sue his landlord who has wrong-1 
fully ejected him, Jonardun v. 1 laradhun, [1868] 91 
W. R., 513, F.B. ; Bhagabali v. Luton , [1902] 7 C.W.N.,' 

218 ; Rudrappa v. Narsingrao, [1904] 2(3 liom., 213 ; 
or a purchaser of a portion of an occupancy jote, 

Kutdip v. Gillanders , [1899] 26 Cal., 615. In the U.P- 
in a dispute between a landlord and his tenant, the 
Revenue Court will have exclusive - jurisdiction, Agra 
Tenancy Act, s. 167 ; so also in the C P., Balaji v. Sakli¬ 
ar am, [1902] to C.P.L.R., 4r, 

dispossessed— Dispossession occurs when pro-i Dispossess 
perty, capable of possession, is taken actual possession \ sion * 
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Possession, 

juricJicnil, 


actual, 

constructive, 


of by'another person. Cf. Sandarasastrial £v. Govinda 
[1908] 31 Mad. 528. ‘Act of God’ ( c.g., submergence 
ofland by flood ) does not cause dispossession, Katly v. 
Secy. of Slate, [1881] 6 Cal., 725, 739 ; nor a casual act 
of trespass, ibid, 735, Go/a/n v. Bissonath, [1869] 12 
W.R., 9 ; nor carrying off of produce ofland in occupa¬ 
tion of tenant, Sedul v. fndro, [1876] 25 W. R., 180; 
nor, apparently, discontinuance of payment of rent by 
tenant, Tarim v. Gunga, [1887] 14. Cal., 649, Krishnaji 
v. Aniaji, [1893] 18 Bom., 256 ; nor delivery of posses¬ 
sion under a decree ol court which is subsequently 
reversed, Dagdu v. Kalti, [1897] 22 Bom., 733. 


trespasser, 
Wise v. 
An lap, 


v. 


physical, 


Dispossession presupposes possession, which must 
be juridical, i.e., not of a mere trespasser, Virjivaudas 
v. Mahomed, [1880] 5 Bom , 208, i.2t, Amirudm v. 
Mohamad, [1891] >5 Bom., 685, Dadabhai v. Sub-Col - 
lector , [1870] 7 Bom. H.C.R., A.C., 82 ; nor of a licensee 
or mere custodian, Anlto v. Rajcndvo , ['895] 22 Cal., 
562. Ante, 76. Put trespass acquiesced in may give 
juridical or permissive possession to the 
Hcllicr v. . 57 //mv, [1850] 19 L J..Q.B., 295 
J nicer unnissa, [1879] 7 I.A., 73 5 Krishnaji 
[1803] 18 Bom., 256. 

Possession, again, may be actual, i.e, . _ 
Virjivaudas v. Mahomed, supra, Sivasubi amanya r. 
Secv. of Slate, [1885] 9 Mad., 285, or constructive, or 
symbolical, ante, 50-.*. I here is strong authority lor 
holding that the possession of the lessee is the posses¬ 
sion of the lessor ( see, e.g., Krishna v. Hart, [1882] 9 
Cal., 367 ) or that of the mortgagee is that of the mort¬ 
gagor i see, i’-g', Tagtshar v. jlueahi 1, [ 187bj 1 All., 3 ■ * * 
F.B. 1 . But authorities are not agreed as to whether 
adverse possession against the lessee or mortgagee gives 
a vio-ht of action to the lessor or mortgagor. C/anlo v. 
fan hi, [1892] 18 Bom., 51, Muhammad v. Mu/ Chand, 
f|goal 27 All., 395 . and Thamman v. Vn.anagram, 
r mn7 i ->o All.. 393, collect the authorities and give a 
S&smT Luclum, [1879] 5 Cl R 

^87 2S9 ; Vithoba v. Gangaram, [1873] 12 Bom., H.C. 
R .’nSo; Ammo v. JRamkrishna, [1879] 2 Mad., 226, 
support an affirmative answer Mitra , Lnn., 164-9; 
Ittabban v. Manaiikrama, [1897] 21 Mad., 153 ; 7 ralaft 
v, Mahcshvtar [1908] '2 O. C, 45- ih e Calcutta High 
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Court refuses relief under present section to a landlord 
whose tenant has been dispossessed, Tarini v. Gun get, 

[1887] 14 Cal., 649; Fad a v, Gour, [ 1892] 19 Cal, 

S44, 57r, F.B. ; Sanction v. Ihlim, [1902] 6 C. W. X., 

6t6 ; Mukhopadhyay, 22-3, (cf. D'mkarsak v. Ananlsha, 

[1903] 16 C P.L.R., 154 ; but the Madras High Court 
lias taken the contrary (and, it is apprehended, sounder) 
view in Tnnasi v. Sivagnana, [1894] 5 M. L. J. R., 95, 
Jagannatha v. Rama, \\ 904] 28 Math, 238. See also 
Bindubashini v. Jahnavi [1897] l 3 C. W.. X., 303; 

Janoki v. £>/';/« [1 y 09] ibid, 305 ; Btssessnri V. 

i?(-?/*0(/fi',-[i884] 10 Cal., 1076. Ante, 77-8. 

Possession delivered to a decree-holder under ss. Symbolical. 
263, 264, 318 and 319, C. P. C., (Act V of 1908, Sell. 

I, Or. 2r, it. 35-6, 95-6), though spoken of as symbolical 
or formal, is actual as against the judgment-debtor, 
ante, 52-3. For as soon as the person entitled to 
possession enters in the assertion of that possession, the 
law immediately vests the actual possession in that 
person, Louis v. Telford , [1876] i A. C., 414. Therefore 
if the judgment-debtor exercises acts of dominion after 
such delivery, the decree-holder may sue for possession. 

Cf. Azimdad v. Ghansham, [1504] i A. L. J. R,, 20 ; 

Mitra, S. R. A., 93. 

Evidence of Possession — Plaintiff must prove ante¬ 
rior possession, i. e., an exercise of a more or less 
discontinuous series of acts of dominion, to the exclu¬ 
sion of otlrers, over the immoveable property in question, 

Pollock & Wright, Pos., 29, 30. Ishan v. Rant Lochtin, 

[1868] 9 W. R., 7 9 ; Pen 1 raj v. Nanay an, [1882] 6 Bom., 

215, F. B ; Kate a v. Khowaz, [1879] 5 C. L. R., 278; 

Mohabecr v. Mohabeer, [1881J 7 Cal., 591. Ante, 78* 

Possession in being before displacement will continue 
where displacement is caused by vis major, Rally v. 

Secretary of State, [1881] 6 Cal., 725, 739, or order 
of court subsequently superseded, Rambhat v. Collector, 

[1876] 1 Bom., 592 (wrongful attachment), Dagdu v. 

Kalu, [1897J 22 Bom., 733 ( erroneous decree ). Posses¬ 
sion of part, may sometimes be possession of whole, 
Sivasubramanya v. Secy, of Slate, [1885] 9 Mad., 

285 ; Iqbal TIuscn v. Nandkishore, [1902] 24 

All., 294 (appendages of a garden); Maheslmar v. 

Praia/) [1908J 12 O. C. 58 ; Mitra, Urn., 137. Occasional 
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visiting and making use of a house is evidence of pos¬ 
session, Ununto v. Brojo, [1869] 1 [ W. R., 136 ; so also 
receipt of rent, Aldool AH v. Abdoor Rahman, [1874] 
21 W. R., 429 ; or registration of name under Bengal 
Act VII ol 1876, Saraswati v. Dhanpal, [1882] 9 Cal., 
431 ; or mutation of names m the revenue proprietary 
registers in the Lb P. Land Revenue Act (111 of 1901, 
U.P.' s. 40. So a ihakbusl award of boundary is evidence 
of possession at the time it was made, Perhtad v. 
Rajendur, [1869] 12 M. L A., 292 ; a thakbmt map, 
Syama v. Jngobundhu , [1888] 16 Cah, 186 ; or a survey 
map, Syam v, Luchman , [1888] 15 Cal., 353, Fahamidan- 
• nissav. Secy, of State, [1886] 14 Cal., 67, F.B. So also 
surrounding of land with pillars by Government officers, 
Collector Kalce, [t872] 17 W. R„, 195, or measure¬ 

ment of it as appurtenant to a certain taluk, Kussessur 
v. Jogodishuri, [1880] 7 C.L. R., 269. Where possession 
is doubtful, the court ordinarily holds it to follow the 
title, Rnnjeet v. Gohurdhun , [1873] 20 W. R., 25, 30, I\ 
C., Dharm v. Hur Per shad, [1885] \2 Cal , 38, Ameer 
AH & Woodroffe, Ev., 577 ; but in a suit under s. 9 if the 
plaintiff fails to prove prior possession the claim will be 
rejected and the court will not try any question of 
title, Ali v. Pachubibi, [1903] 5 Bom. L. R., 264. Cf. 
Browne v. Dawson, [1840] 1 2 A. & E, 624. Where a 
plaintiff obtained a decree for possession but did not 
execute it, see Nasrndin v. Venkalesh , [1879] 5 Bonn, 
382> 

Admissibility of evidence— Deposition of witness, 
since deceased, in former case of criminal trespass 
respecting a house, is admissible in evidence, under 
I. Ev. A., s. 33, in subsequent suit under S, R. A., s. 9, 
for possession of same house, Fool v, Nobin , [1895] 23 
Cah, 441. 

Partial dispossession —may be redressed by posses¬ 
sory suit under s. 9, Sabapathi v. Sab ray a, [1881] 3 Mad., 
250 ; Omar v. Nawab, [1869] 1 1 W. R., 229 ; ante, 78. 

Facts to be proved : (i) plaintiff was in juridical posses¬ 
sion (a) of immoveable property ( b) within six months, 
(ii) he was dispossessed (a) without his consent, ( b ) other¬ 
wise than in due course of law, Bat ram v. Bairagi, 

■ [1898] 12 C.P.L.R., 52. Tamizuddm Y,\Ashrub } [1904] 
31 Cah, 647, 651-2. Ante, 74-6. 
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without his consent— Balden v. Maimi, FiSool j 
20 A. W. X, 7, 

immoveable property —There is a conflict of 
authority as to whether a suit will lie in respect of an 
incorporeal right under s, 9. Cases will be found collect¬ 
ed and discussed, ante, 79-82. 

due course of law, /. c» the regular normal 
process and operation of the law invoked by the J 
ordinary method of a civil suit, Rudrapfia v. Narsingrao, ‘ 
[1904] 29 Bom., 2x3, or a judicial proceeding which 
may even be criminal in its nature, Moore v. Manoran- 
jan [1908].7 C. L. J., 547,551. Cf. Sofmil v. T Voofiecni, 
[186S] 9 W. R., 123; Bhagabati v. hut on, [1902] 7 C. 

W. N., 218 ; distinguish Tamizuddin v. Ashruh, [1904] 

31 Cal, 647, P. C. See also Prolab v. Kantaesivurree , 
[1865] 2 W. R., 250 ; fadah v. I/era, [1866] 1 Ind. Jur, 

N. S., 21 (seizure by sheriff of property specified in 
warrant but not coming within description in decree) ; 
Mu Ink v. Bharat, [1908] 12 C.W.N., 694, (dispossession 
of tenant by auction-purchaser under sell. I, Or. 2i,r. 95, 
and not r. 96, Act V of 1908), All trespass implies force 
in the eye of the law, Asher v. Whitlock, [1865] 1 O.B., 

1, but it is not necessary under the section that actual |j 
physical force should have been used by the dispossessor. 

Cf. Mendu v. Sridhar, [1908] 5 A. L. j,, 214. 

person claiming through, /. e ,, heir or 
representative, who, however, cannot sue during the 
life-time of the person dispossessed, JVriito v. Rajcndro , 
[1895] 22 Cal, 562. 

suit, />., a possessory suit, not based either partially 
or wholly on title, Ramasami v. Par avian, [1901] 25 
Mad., 448. Contra, Ram J/arakh v. Sheodihal , [1893] 15 
All., 384, where it was held that a claim for damages as 
also for establishment of title might be joined with a 
claim for possession, under s. 9. Ante, 84. A suit under 
s. 9 is not a suit for possession within the meaning of 
s. 28, Lim. Act, Mitra, Lim., 388-9. 

Recover possession, together with crops growing 
on the land, Sh tray dee v. Em am , [1870] 13 W. R., 104, 
and costs (in the discretion of the court ), Radha Krista 
v. Ka Ice Prosun no , [1871] 15 W. R., 268, Re Omar, 
[1869] 11 W.R., 229. Any other relief, c. g\, a mandatory 
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injunction, is beyond the scope of a possessory suit, 
Til ah v. Fa lilt, [1890] 25 Cal., 803. Ante, 83. 

notwithstanding— u\, no matter what title might 
be shown against him, Ram v. Sheodthal, [1893] 15 AIL, 
384, 385. Ante, 69. 

any other title, i. <?., other than mere anterior 
possession, e. g., ownership, Enaetoollah v. Kishen, 
[1867] 8 W. R., 3S6, 390 ; W ’he v. Amcerunnissa, 
[1879] 7 I.A., 73 ; 'Bandu v. Naha, [1890] 15 Bom., 238, 
241 ; A r isa v. Kanchiram, [1899] 26 Cal., 579. 

Defences not allowed : (i ) plea of agency, Vir- 

jivandas v. Mahomed, [1SS0] 5 Bom., 208 ; (ii) fraud 
in obtaining anterior possession or deed, Sayaji v. Ramji, 
[1881] 5 Bom., 446; (iii) partial dispossession, Omar v. 
Nrnrnb , [1869] 11 W. R., 229 ; (iv) Magistrate’s award 
i under Cr. P. C., s. 145 ; or (v) Mamlatdar’s decree, see 
under Similar Law, supra. Also ante, 82. 

Effect of the decree : (i) It shifts the onus of 
proving title to the defeated party when he subsequent¬ 
ly brings an action in ejectment, Maenooddem v. Greesh, 
[1867] 7 W. R., 230, Surbo v. Sunil, [1871] 16 W. R., 
34, juggurnath v. Mahomed , [1872] 17 W. R., 161, 
Jiaullah v. Inn, [1896] 23 Cal., 693 ; (ii) is prim a facie 
evidence of plaintiffs title to warrant a subsequent decree 
for mesne profits, Radha v. Zamiroonissa, [1868] 11 W. 
R., 83, even where the possessory decree was passed in 
a suit beyond the court’s pecuniary jurisdiction, Jiaullah 
v. Inn, supra; (iii) passes crops growing on the land 
along with the land, and entitles the decree-holder to 
cut them, Shirajdec v. Emam, [1870] 13 W. R , 104 ; 
(iv) affords cause of action to rightful owner, who had 
regained lost possession without help of law, but is 
evicted by defendant in execution of a possessory 
decree; limitation—12 years from date of such dis¬ 
possession, Mamtazuddin v. Bar ha lull a, [1905] 2 C. L. 
J., t ; Pralap v. Durga Ti905] 9 C. W. N., 1061; 
foncib v. Surjya, [1906) 33 Cal. 821 ; distinguish Prem 
v. Hurec, [1874] 22 W. R., 259. As to Act VIII of 
[1859], s. 230 (corresponding to Act XIV of 1882, s. 332 ) 
see Brohmo v. Bur hut, [1870] 13 W. R., 264. The 
weight to be attached to the possessory' decree will, 
however, depend upon the nature of the summary 
enquiry which preceded it, Surbo v. Surut, supra. 
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suing to establish title —Lakshmi v. Vithal, 
[1872] 9 Bom. H. C. R., A. C. 53, 57 ; Krishnarao v. 
Vasudev, [r884] 8 Bom., 371, 376 ; Tamizuddin v. 
A shrub y [1904] 31 Cal., 647, F. B. (non-occupancy 
tenancy). There has been no adjudication on any 
question of title, so there can he no res judicata, 

Cause of action —Where a suit has been brought 
under present section, Act V of 1908, sell, i, Or. 2, r. 2, 
will not bar a subsequent suit for mesne profits, Shea v. 
Narahiy [1902] 24 AIL, 501, or for cancellation of a deed 
under which defendant claimed title, Jai v. Laid, [1903] 
26 All, 236. A suit for damages may be maintained 
arter dismissal of a suit for possession, Baban v. Nagn } 
[1876] 2 Bom., 19. 

Government, /. e. y the Secretary of State in 
Council, 21 & 22 Vic., c. 106, s. 65. 

Suit independent of sect ion - Authorities are not 
agreed as to whether a suit may not be based on a 
possessory title, independently of s, 9. Ante, 66-71. 
For the affirmative view, see also Nandaram v. Naibad , 
[1898] \2 C. P. L. R,, 59, 62; but a mere temporary 
squatting will not do, Tulla v. Gopi , [1904] P. R. no. sr. 

appeal—Applications for execution of decrees are 

f roceedings in suits, C. P.C., s. 647, Thakur v. Fakirultah, 
1894] [ 7 All., 106, P. C, and no appeal will lie against 
an order passed in proceedings in execution of a decree 
under s. 9, Souza v. Gularn , [1902] 26 Mad., 438. But 
proceedings under C. P. C., s. 331, were in the nature of 
a fresh suit, and an order passed therein was appealable, 
Nasir v. Maker 1895^22 Cal, 830, though apparently no 
question of title could be gone into in such claim case, 
as that would result in reopening in execution the 
decree which was in force, Mahomed v. Bashotappa, 
[1903] 27 Bom., 402. Ante, 83-4. 

review, under Act V of 1908, s. 114, is prohibited. 
But there may be a rehearing under ibid, sell, i, Or. 9, 
r. 13, An thong v. Dupont , [1881] 4 Mad., 217, and a 
revision under s, 115 in a proper case, Rudrappa v. 
NarsingraOy [1904] 29 Bom., 213. But see jwata v. 
Ganga , [1908] 30 All., 331, Be jai v. Sarat, [1908] 5 A. 
L. J., 181, Mandu v- Sridhar y ibid, 214. Safdcr v. 
Shankar, [1903] P. R. no, 13. 
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Limitation —Six months from the time when the 
dispossession occurs, Act IX of 1908, sell, i, art. 3. 

Tenancies —As to tenancies in the Punjab, see the 
Punjab Tenancy Act ( XVI of 1887), s. 51. 

{b) Possession of Moveable Pnforty, 

specific move- 1 °’ ^ person entitled to the possession of 
able property, specific moveable property may recover the same 
in the manner prescribed by the Code of Civ il 
Procedure. 

Explanation r.—A trustee may sue under 
this section for the possession of property to the 
beneficial interest in which the person for whom 
lie is trustee is entitled. 

Explanation 2.—A special or temporary 
right to the present possession of property is 
sufficient to support a suit under this section. 


Illustrations. 

(til A bequeaths land to B for his life, with remainder to 
C. A dies, B enters on ihe land, but C, without IVs consent, 
obtains possession of the title-deeds. B may recover Lhem from C. 

(/;) A pledges cerlain jewels to B to secure a loan. B dis¬ 
poses of them before he is entitled to do so A, without having 
paid or tendered the amount of the loan, sues B for possession of 
the jewels The suit should be dismissed, as A is not entitled to 
Lheir possession, whatever right he may have to secure Lheir safe 
custody, 

(c) A receives a letter addressed to him by B. B gets back 
the letter without A’s consenL. A has such a properly therein 
as entitles him to recover it from B. 

(r/) A deposits books and papers for safe custody with B, B 
loses them and C finds them, but refuses to deliver them to B 
when demanded. B may recover them from C, subject to C's 
right;, if any, under section 168 of the Indian Contract Act, 1872. 

(e) A r a warehouse-keeper, is charged with the deliver}' of 
certain goods to Z, which B takes out of A’s possession A may 
sue B for the goods. 

Simitar Law —English Com. Law Proc. Act, 1851, 
s. 78, seems to have been the foundation of this 
section. Cf. also 1 . C A., ss. 167-170. 

person entitled to possession —bv reason of 
a right of ownership or a special or temporary right 


SPECIFIC UELIEK ACT, S. lO. 


V 


I 


❖ 


to present possession. 
C. I\, 185. Ante, 86. 
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While v. Mortis, [18=52] 21 L. .T. 


moveable property —“Property of every des¬ 
cription, except immoveable property,” Act X of 1897, 
s. 3 (3-j)- This should be specific, /. e., ascertained 
and ascertainable, ante, 86, for it being the object of 
detinue to obtain, if possible, specific restitution, the 
action will not lie for money, corn, or the like ; for 
that cannot be known from other money or corn ; 
unless it be in a bag or a sack, for then it is dis- 
tinguishably marked, 3 Stephen, Com , 437. 


Code of Civil Procedure —For form of plaint 
see Act V of roo8, App. A (3), No. 32 ; the decree 
will be as provided in ibid, sell, i, Or. 20, r. 10, and 
it will be executed as directed by Or, 20, r. 31 of the 
Code. 


trustee, defd. s. 3 ante. Salhianama v. Saravana- 
bagi, [1893] 18 Mad., 266, 272. See also Jiullen 
Leake, Pleadings , 370; ActV of 1908, sell, i, Or. 31, r. 
1 ; it does not seem to be necessary to make the 
beneficiary a party to the suit. 14 Cyc., 246. 

Expln. II. Roscoe, Evidence, A r . P,, 981-2. 

special or temporary right —(i) arising by an 
act of the owner, c. g,, bailment, pawn, or lien 
[ 1. C. A., s, 95 ] ; (iij not arising by such act, e, g., 
finding of lost goods [I. C. A., s. 71] or unauthorised 
pledge or sale, see notes to s. 11 (d) post. Ante, 86-7. 
It is not necessary that plaintiff should have been in 
possession before, see ill. (a\ The illustrations are all 
of special or temporary right to immediate possession. 

Ill. (a) Lord Each hurst’s Case, [1572] 1 Coke Rep, 
2a ; Garner v. 1 fannyuglon, [1856] 22 Bear., 444. 
t Dart, V. &“ P. f 485, If B were the beneficiary, 
his trustee would be entitled to the title-deeds, Trusts 
Act, s. 31. 

Ill. (b) Donald v. Suckling , [1866] r O. B., 385. 
The bailor must pay or tender before he becomes 
entitled to the possession, 1 Stokes, A.-/. Codes, 950. 

Ill. (c) Oliver v. Oliver, [1862] 32 L. J., C. P., 4. 

Ill. <d) Story, Bailment, 94. 


MINISr^ 


46 


APPENDIX C. 




Liability of 
in 

possession, 
not as owner, 
I d iver to 
pei son 
entitled to 
immediate 
po'»i.*dsion. 


Ill. (e) — illustrates Ex pin. 2, 1 Stokes, A.-l. Codes, 
95 r - 

Appeal —An order under tliis section is a decree and 
open to appeal, Act V of 1908, s. 96. 

Limitation — 3 years from the time when the 
property is wrongfully taken, Act IX of 1908, sch. i, 
art. 49 ; Murugesa v. Jotharam, [1899] 22 Mad., 478. 

11. Any person having the possession or 
control of a particular article of moveable pro¬ 
perty, of which lie is not the owner, may be 
compelled specifically to deliver it to the person 
entitled to its immediate possession, in any of 
the following cases :— 

(a) when the thing claimed is held by the 
defendant as the agent or trustee of the 

* claimant ; 

(b) when compensation in money would not 
afford the claimant adequate relief for 
the loss of the thing claimed ; 

(c ) when it would be extremely difficult to 
ascertain the actual damage caused by 
its loss ; 

(1 d) when the possession of the thing claimed 
has been wrongfully transferred from the 
claimant. 


Illustrations— 
oi clause (✓*) — 

A, proceeding to Europe, leaves his furniture in charge of B as 
his agent during his absence, 13 , without A’s authority, pledges 
the furniture to C, and C, knowing that L 3 had no right to pledge 
the furniture, advertises It for sale. C may be compelled to deliver 
the furniture to A, for he holds it as A’s trustee. 

of clause (b) — 

7 . has got possession of an idol belonging to A’s family, and 
of which ' A is the proper custodian, Z may be compelled to 
deliver the idol to A. 
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of clause ( c) — 

A is entitled to a picture by a dead painter and a pair of rare 
China vases. B has possession of them. The articles are , of too 
special a character to bear an ascertainable market-value. B may 
be compelled to deliver them to A. 

person having possession or control —Suit 
not maintainable against a decree-holder in execution 
of whose decree goods had been sold but purchased by 
a stranger ; plaintiff's proper remedy is a suit for 
damages, Murugesa v. Jotharam , [1899] 22 Mad., 478. 

not tho owner— Suit under s. n cannot be main¬ 
tained against the owner, though suit under s. 10 may 
be where the owner has parted with the right of 
immediate possession, [ cf. s. 10, ill. (fo, ante ] ; and even 
as against a person who is not the owner it can be 
maintained only in the four special cases specified in cl. 
fo) to (d). Ante, 88. 

entitled to immediate possession -A servant, 
though entrusted with the goods, is not entitled to such 
possession as against the master, Biddomoye v. Sittaram, 
[1878] 4 Cal., 497. As to the right to immediate 

possession, see ante, 86. 

Cl. (a) Fiduciary relation, ante, 88-9, Edwards v. 
Clay, [i860] 28 Beav.j 145 ; 2 Story, Eq., s. 709. 

Ill. Wood v. Rozocliffe, [1847] 2 Ph. 383. If C 
had no notice of B’ s limited authority, s. 178, I. C, A., 
would have applied. 

Cl. (b) Pecuniary compensation inadequate, ante, 
90-1. 

Ill. Pusey v. Pasey, [1684] 1 Vern., 273. 

Cl. (c) Pecuniary compensation impracticable, 
ante, 91-2. 

Ill. Lowther v. I Another, [1806] 14 Ves. 95. Cf. 
Falcke v. Gray , [1859] 4 Drew., 458. 

Cl. (d) Unauthorised pawn by servant, Biddomoye 
v. Sittaram, supra, or wife, Seagar v. Hukmakessa, 
[r 900] 24 Bom , 458, passes no title. Nor does an un¬ 
authorised sale by a gratuitous bailee, Shankar v. 
Mohon, [1887] 11 Bom., 704, or a pledge by a person 
who had obtained 1 jewels from plaintiff on fraudulent 
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representations, Karl irk v. Gopai, [1877] 3 Cal., 264. 
See also Greenwood v. IloUjudte , [1873] 12 11 . L.R., 42. 

Civil Procedure Code— For form of plaint see Act 
V of 1908, App. A (3), No. 39; decree will be executed 
in the manner provided by ibid, sell i, Or. 21,1.32. 
For the distinction between s. 10 and n, S. R. A., see 
ante, 93-4. For appeal see Act V of 1908, s, 96. 

Measure of damages —where any are awarded either 
as additional or substitutional remedy, see ante, 93 ; 
Collett, 102-5 ; 14 Cyc., 263 ; Mayne, 'Damages, 437. 

Limitation —-Act IX of 1908, sch. i, art. 48, 49; 
also consider ibid, s. 10, in cases of trust. 




CHAPTER IT 

Of the Specific Performance of Contracts. 

(a) Contracts 'which may be specifically enforced. 

12. Except as otherwise provided in this Chap- Case* In which 
ter, the specific performance oi any contract may formance en- 
in the discretion of the court be enforced— forcible. 

(a) when the act agreed to be done is in tiie 
performance, wholly or partly, of a trust; 

Illustration of clause (a )— 

A holds certain stock in trust for 8. A wrongfully disposes 
of the stock, The law creates an obligation on A to restore the 
same quantity of stock to B, and B may enforce specific perform 
mice of this obligation. 

Similar Law —S.R.A., s. ii (a), {!>), ( c ), but the 
right to recover specific moveable property there is 
independent of contract, and there is no question of 
specific performance. Ante, 109. 

Otherwise provided— See s. 2 1 post. 

specific performance —See note to s. 4 (b), ante ; 
also s. 5 (b). Fry, s. 3. Specific performance is 
ordinarily appropriate to executory contracts, Ashburner, 

Eg., 533-4 ; ante, 26-7. 

contract —S. 4 (a), ante. Under I. C. A., s. 11, it 
has been held that a minor cannot contract, Mohori v. 

Dharmo, [1903] 30 Cal., 539, P. C., but apparently a 
decree for specific performance may be given against 
him when it is for his benefit that the contract should 
be performed, Khairunnessa v. Lokeuath , [1899] 27 Cal., 

276 ; ante, 250, 513. Cf. Re Manilal Hurgovan, [1900J 
25 Bom., 353. Where the contract is only voidable, by 
reason of having been made by person under disability, 
it may be enforced when the disability ceases, Gregson 
v. Ucioy, [1889] 17 Cal, 223, P. G. The section pre¬ 
supposes a complete contract, Koytash v. Tariney, [1884] 

10 Cal., 588, the terms of which are before the court, 

Maya Ram v. Prag Dal , [1882] 5 All., 44, 5 T - Ante, 10S. 

A memorandum to deposit the grant of a dockyard and 

G 
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oflice, as security for advance on a promissory note, vats 
taken as an agreement and enforced, Currie, v. Chatty, 
[1869] r 1 W. R., 5?o, and a contract was held constitut¬ 
ed by a notice issued by the Collector under Act VI of 
1857^ ’ u a land-acquisition proceeding, requiring the 
proprietor to appoint an arbitrator to determine the 
amount of compensation, and the reply to it intimating 
the appointment of an arbitrator, Kharshedji v. Secy. of 
State, [1868] 5 Bom. H. C. R., O. C., 97. An agreement 
to transfer upon contingencies which have not happened 
cannot be enforced, Bhobo v. Issur, [1872] 18 W.R., 140. 

Consideration-— Parties may waive money con¬ 
sideration, Nukchad v. Hunooman, [1868] ro W. R,, 69. 
Bona fde compromise is good consideration, Slab Lai 
v. Collector, [1894] 16 All., 423. Agreement to sell rever¬ 
sionary interest for a price less than the market-value 
was enforced in Gilabai v. Balaji, [1892] 17 Bom,, 232, 

discretion — S. 22, post. Ante, 39-41, 232-6, 

toe enforced —For form of plaint, see Act V of 
1908, App. A (3), nos. 47-8. Ante, 520, sqq. 

trust —S. 3, ante; cf. s. 11 (o). For relation 
between trust and contract, see ante, 105. The creation 
of a trust imposes duties on the trustees which may be 
enforced too by strangers to the transaction, who may 
not even have been in existence at its date. Pollock, 
Con., 230 ; Brojo v. Hurro, fi88o] 5 Cal, 700 ( testa¬ 
mentary trust for religious and charitable purposes, suit 
by representatives of settlor for due performance of 
trust). 

Ill.—Repealed wherever I, Tr. A. is in force, Act 
II of 1882, ss. 1, 2. As to trusts of chattels see ante, 
105 \ Forrest v. Elwes [1779] 4 Ves., 497, seems to have 
suggested the illustration. 

(/>) when there exists no standard for ascer¬ 
taining the actual damage caused by the non¬ 
performance of the act agreed to be done; 




Illustration of clause (/>)-- 

A agrees to buy, and B agrees to sell, a picture by a dead 
painter and two rare China vases. A may coin pel B specifically 
to perform this contract, for there is no standard for ascertaining 
the actual damage which would be caused by its non-performance. 
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no standard— Damages being conjectural, no 
certain calculation can be made, 2 Story, Eq., s. 722 (a ); 
ante, 109, 150. (i) Chattels unique or of peculiar value 
to plaintiff: “A value of affection is seldom appreciated 
by third persons. It needs a very enlightened bene¬ 
volence, and philosophy very uncommon, to sympathise 
with tastes different from our own. The Dutch florist, 
who sells tulip bulbs for their weight in gold, laughs 
at the antiquary who pays a great price for a rusty 
lamp. Legislators and Judges have too often thought 
like the vulgar. They have applied gross rules to cases 
which required a nice discernment. There are cases in 
which the offer of money is not a satisfaction, but an 
insult. Shall a lover take money as the price of his 
mistress’s portrait of which a rival has robbed him ?” 
Uentham, Lcgis., 290. (ii) Profits dependent mi future 
events, ante, 152. 

Ill.— Falcke v. Gray, [1839] 4 Drew., 458 ; Dowling 
v. Betjemann, [i 862] 2 J. & H., 544. 

(c) when the act agreed to be done is such 
that pecuniary compensation for its non-perform¬ 
ance would not afford adequate relief ; or 

Illustrations of clause (^)— 

(i) A contracts with B to sell him a house for Rs. !,ooo. B is 
entitled to it decree directing A to convey the house to him, lie pay¬ 
ing the purchase-money. 

(ii) In consideration of being released from certain obligations 
imposed on it by its Act of Incorporation, a railway company 
contract with Z to make an archway through their railway to con¬ 
nect lands of Z severed by the railway, to construct a road between 
certain specified points, to pay a certain annual sum towards the 
maintenance of this road, and also to construct a siding and a wharf 
as specified in the contract. Z is entitled to have this contract 
specifically enforced, for his interest in its performance cannot “fee 
adequately compensated for by money ; and the Court may appoint 
a proper person to superintend the construction of the archway, 
road, siding and wharf. 

% 

(id) A contracts to sell, unci B con,tracts to buy, a certain num¬ 
ber of railway-shares of a particular description. A refuses to 
complete the sale B may compel A specifically \o perform this 
agreement, for the shares are limited in number and not always to 
be had in the market, and their possession carries with it the status 
of a shareholder, which cannot otherwise be procured. 
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(iv) A contracts with B to paint a picture for B, who agrees 
to pay therefor Ks 1 i,ooo. The picture is painted. Bis entitled 
to have it delivered to him on payment or tender of the Hs. i,ooo.. 

adequate relief —“equally efficacious relief/’ s. 
56 (/; post; see also s. 21 (a). Damages would be ade¬ 
quate relief if thereby the plaintiff would be put in a si¬ 
tuation as beneficial to him as if the agreement were 
specifically performed, ante, 193. 

Ill. (i). Ante, 121. Sale : difficulty in fixing value 
of minerals no bar to relief. Now B. C. Co. v Bulnram 
[1880] 5 Cal., 932, P. C ; nor subsequent transfer 

to a third party with notice, Shib v. Abdool [1865] 
3 W. R., 103 ; Mathur v. Shoo, W. R., 1864, 281 • nor 
non-registration of deed of sale, RuhumulooUah v. 
Shuriutootah, [1868] 10 W. R., 51, F. B. ; Toolsec v. 
Mohadeo, [ 1868] 10W.R,, 483 ; Probhooram v. Robinson , 
[1869] ji W.R., 398 ; Tripoora v. Russick, [1871] 15 W. 
R., 189; Futleh v. Loci umber, [1871] 16 W. R., 26, 
P.C.; Chinnn v. Dorasami, [ 1896J 20 Mad., 19 (plaintiff 
may enforce execution and registration of fresh deed). 
Dedication : Shib Dial v. /lira Ntzud, [1890] P. R., 
no. 100. Exchange: xYasir x.Gpvt., [1868] 3 Agra, 394; 
Kishoree v. Jugnnnalh, [1868] 9 W. R., 269. Partition : 
Bhomxnee v. Thakoor, [1867] 2 Agra, 277 ; Nidi chad v. 
Ilunoo/nan, [1868] to W.R., 69 (agreement to re-unite 
in respect of one item of joint property) ; Vi rasa mi v. 
Ramasami, [1880] 3 Mad., 87 ( agreement for right of 
pre-emption after partition). Transfer, in considera¬ 
tion of financing of litigation, of part of property 
claimed : Bltobo v. Issur, [1872] 18 W. R., 140, 1 \ C. 
(claim compromised by defendant). Family arrangement: 
Gregory v. Cochrane, [i860] 8 M. 1 . A., 275. Mortgage : 
Grcgson v. Uday, [1889] 17 Cal., 223, P. C. Lease : 
Naoroji v. Rogers , [1867] 4 Bom. H. C. R., O. C., 1 
(though defendant’s wife refused to join) ; Pitchalmtti 
v. Kamala, [1863] 1 Mad. H. C. R., 153 (though lease 
savoured of champerty) ; Nanai v. Kokil, [ 1880 ] 
6 Cal., 534 (though agreement oral and there were subse¬ 
quent lessees but with notice), Jlurnandtni v. Jatvad, 
[1899] 27 Cal., ,-|68. Where a vendee from a mortgagor 
made a deposit under T. P. A., s. 83, and the mort¬ 
gagee accepted it upon the depositor agreeing to 
convey to him part of the mortgaged premises, the 
mortgagee was given a decree for specific performance 
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of the agreement to convey, Tatavya v. Pkhayya, 
[1890] 13 Mad., 316. 

Agreement to sell —gives a personal right to the ob¬ 
ligee, against the obligor or his assignee with notice, to 
compel" the latter, by a suit, to specifically perform 
his contract; but the obligor has no direct right over 
the land, Peer v. Mahomed, [1904] 29 Horn., 234, 
238 ; T. P. A., s. 54 ; ante, 351-2. 

Ill. (ii). Storcr v. G. W. Ry. Co., [1842] 2 Y. 
& C. Ch., 48, 53. For this and other railway case's see 
ante, 132-42, where the law as to specific enforcement 
of building contracts is digested. 

Ill. (iiij. Duncn/t v. Albrecht, [1841] 12 Sinn, 189. 
Dolorct v. Rothschild, ['824] 1 S. & S. 590. Ante, 

113-4. 

Ill. (iv). Picture by a particular artist has a value 
of its own, as i A,can not be reproduced by another. But 
if the picture here had not been already painted, B 
could not have compelled A to paint it, s. 21 (b), post. 

{d) when it is probable that pecuniary com¬ 
pensation cannot be got for the non-performance 
of the act agreed to. be done. 

Illustration of clause (</)-- 

A transfers without endorsement, but for valuable consideration, 
a promissory note to B. A becomes insolvent, and C is appointed 
his assignee. B may compel C to endorse the note, for C has 
succeeded to A’s liabilities and a decree for pecuniary compensation 
for not endorsing the note would be fruitless. 

cauinot be got— Cl. (6, and (d) comprise the 
class of cases where damages are an impracticable re¬ 
medy. Ante, 149-51. 

Mitra thinks the Act does not take cognizance 
of contracts respecting personal acts ( S. R. A., 132 ). 
But cl. (d) would apply to such contracts, ante, 163. 
Take an agreement to retire from business, (Gray v. 
Smith, [1890] 43 Ch. I)., 208 ), it is not probable that 
pecuniary compensation can be got for the non¬ 
performance of the act agreed to be done. Ante, 150. 

Ill. Watkins v, Maule, [1820] 2 J. & W., 243. 
The beneficial effect of a decree in damages must 
depend upon the personal reponsibilitv of the party, 
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Dolorcl v. Rothschild, sufira, and where the defendant 
is insolvent the decree will be worse than bootless, 
Parker v. Garrison, [1871] 61 Ill., 250, 253. 

EXPLANATION.—Unless and until the con¬ 
trary is proved, the Court shall presume that the 
breach of a.contract to transfer immoveable pro¬ 
perty cannot be adequately relieved by compen¬ 
sation in money, and that the breach of a 
contract to transfer moveable property can be 
thus relieved. 

shall presume-—Cf. I. Ev. A., s. 4. The explana¬ 
tion refers to cl. (<:). Sankata v. Jagat, [1898] 2 O. C., 
2 \ ; U. B. R., [>897-1901], 539. For the reason of the 
distinction drawn between moveable and immoveable 
property, see ante, 119-22. For instances of contracts 
relating to chattels the breach of which cannot be 
adequately relieved by compensation in money, see ill. 
(.hi) and (iv) of cl. (c)‘; Pomeroy, S. l\, s. 15, p. 20; 
also ante, 113-9. 

Act V of ipoS, .s'. 47—Where a suit for possession 
was compromised and dismissed upon the defendant 
agreeing to execute a kalmliat in plaintiffs favour, but no 
such condition was entered in the decree, the plaintiff’s 
suit lor specific performance of the agreement could 
not be barred by s. 244, C. P, C. (Act V of [908, s. 47 ), 
Omni v. I lira, [1902] 7 C. W. N., 158. A fortiori s. 47 
can not bar a suit in respect of a compromise subsequent 
to a decree and relating to property not affected by it. 
Ram v. Mad hub, [1865] 3 W. R, 118. Cf. Talayya V. 
Pichayya , [[890] 13 Mad., 3(6. As to compromise 
plaintiff did not abide by, see Srish v. Qanomali , [1904] 
31 Cal., 584, P. C. ; ante, 403-4. 

Limitation— Three years from date when perfor¬ 
mance became due, Act IX of 1908, Sell, i, art. 113; 
Ft rasa nit v. Ramasanti, [ 1880 ] 3 Mad , 87 ; Uari v. 
Raghunalh , [1888] it All., 27; or plaintiff had notice 
that defendant refused performance, Subba v. Uari, 
[1902] 5 O. C., 140, 142. This art., and notart 144, 
was applied where the claim was for specific perform¬ 
ance of an agreement to sell as well as for possession, 
the right to possess depending upon the right to the 
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other relief, Muhittddin v. Mnjlis, [1881] 6 AH., 231 ; 

Charm v. Bans La/, [1908] 3 A. L. J. R, 529. But 
see ante, 326 ; Ghulam v. A'arain, [1908] 5 A.L. J R 
534 ) 538 - 

Jurisdiction —A suit for specific performance of 
a contract for sale or mortgage of land is not' a suit for 
land,’ Yashvantav v. Dadahhai, [1890] 14 Bom., 353, 

Land Mortgage Bank v. Sudnrudeen, [1892] 19 Cal.! 

358 ; cf. Ramdhone v. Nobcenmony, [1S65] Bourke, 2rS. 

Contra, Sreenalh v. Ca/ty, [1879]' 5 Cal, 82. 
Apparently^ equity may act in personam in India too, 
ante, 214 . Ewing v, Orr Ewing, [1883] 9 A. C., 34, 40. 

Decree, form and effect 0/—Decree implies an order 
for specific performance by all parties, and may be rectifi¬ 
ed to compel plaintiff to carry out his part of agreement, 

Karim v. Rajooma, [1887] 12 Bom., 174. For form of 
decree see Cooper v. Morgan, [1908] 78 L. }., Ch., 195, 

13. Notwithstanding anything contained in Contrarts of 
section 36 of the Indian Contract Act, a con- which the 
tract is not wholly impossible of performance partially 4 * 
because a portion of its subject-matter, existing ceased to 
at its date, has ceased to exist at the time of exist ' 
the performance. 

. Illustrations. 

O) A contracts to sell a house to B for a lakh of rupees. 

I he day after the contract is made, the house is destroyed by a 
cyclone. B may be compelled to perform his part of the contract 
by paying the purchase money. 

(6) In consideration of a sum of money payable by B A con¬ 
tracts to grant an annuity to B for B’s life. The day after the 
contract has been made, B is thrown from his horse and killed B's 
representative may be compelled to pay the purchase-money. 

Similar law—l. C. A., s. 56 ; German Civil Code, 
ss. 275, 280, 306-8. 

Principle—Res peril domino. I.C.A., s. 86 ; T.P.A.. s 
55 (c). Where the contract lias been compfetelv made 
the thing sold is at the risk of the purchaser, who must 
bear all subsequent losses, and is entitled to all subse¬ 
quent gains subsequent events, therefore, can neither 
determine the contract nor give either party a right to 
resist the performance, Fry, s. 914, p. 399 ; ante, 35 

It is not easy to define the scope and effect of s, 
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13. It purports to be enacted in the form of a proviso 
or exception to I. C. A., s. 56, and may perhaps be 
paraphrased thus : ‘A contract to do an act which, after 
the contract is made, becomes only partially impossible 
by reason of the loss or destruction of a portion of its 
subject-matter, does not become void when the act 
so becomes partially impossible, but may, in the discre¬ 
tion of the Court, be specifically enforced so far as 
it is still capable of performance- Ante, 353. Judging 
from the illustrations the section seems to have been 
intended to give effect to the English doctrine of 
equitable conversion as explained, e. g., in Selim v. 
Slade, [1802] 7 Ves., 265, Harford V. Furrier, [1816] 1 
Madd., 538. But the Indian law does not recognise 
any equitable ownership resulting from a contract for 
safe as distinguished from a conveyance, T. I\ A., s. 54. 
Ante, 351-2. It surely seems " against natural justice 
that any one should pay for a bargain which he cannot 
have, 0 Stent v. Bat Us, [1692] 2 P. Wins., 217, 219. 

Section 56 , Indian Contract Act— deals with 
cases both of antecedent and subsequent impossibility 
and makes the enforceability of all contracts condi¬ 
tional upon the continued existence of the subject- 
matter, ante, 345. Where a contract in its inception 
is expressly conditional upon certain work being done, 
until this is done the subject-matter is not the pro¬ 
perty of the promisee and not at his risk, Cannier v. 
Macphcrson, [1845] 5 Moo. P. C., 83. Ante, 355. 
Where the a 'hole subject-matter ceases to exist the 
the contract will become void under I. C. A., s. 56, 
where only a part is lost the contract may be cancelled 
pro tanlo, Under v. Campbell, [1881] 7 Cal., 474. 

not wholly impossible— i.e., substantial perform¬ 
ance is still possible, Bishop, Con., s. 605 ; Bombay P. S. 
N. Co. v. Rnballino Co., [1889] 14 Horn., 147 ; Sara/ v. 
Bhnban, [1898] 3 C. W. N., 182. Where impossibility 
is due to defendant's default, he cannot resist specific 
performance, G. W. Ry. Co. v. B. &■ ()■ J. Ry. Co., 
[1848] 2 Ph., 597. 6o 5 1 Fry, s. 849. 

Ill. («•). Paine v. Metier, [1801] 6 Ves., 349 ; Cass 
v. Ruddle, [1692] 2 Verm, 280 ( but on this case see 1 
Bro. Ch., 156 11 .); Bi/dh Singh v. Hardial, [1897] P.R. 
po. 52. Apparently the house was not the whole of 
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the subject-matter of the contract, otherwise the illus¬ 
tration goes beyond the section and cannot be accept¬ 
ed. Ante, 354^ “When the owner of a lot of land 
with buildings upon it agrees to convey it at a future 
day on payment of the purchase-money by the pur¬ 
chaser, and before payment and conveyance the build¬ 
ings are destroyed by tire without the fault of either 
party, the loss must fall on the vendor ; and if the build¬ 
ings formed a material part of the value of the premises 
the vendee can not be compelled to take a deed of the 
land alone and pay the purchase-money ; and if lie has 
paid it he may recover it back,” Gould v. Mutch, (4S79] 
70 Me., 288, 289. Hawkes v. Kehoe, [1907] 10 L. R. A., 
N. S., 125. But see Eppstein v. Kuhn , [1906] ibid, 
117, where an abatement of price was allowed. The 
rule is not applicable where the subject-matter is speci¬ 
fic and can be replaced, Bishop, Con., s. 597. 

111 .( 6 ). Mortimer v. Capper, [1782] 1 Bro. Ch,, 156. 
If the life had expired before the contract was made, it 
would be void by reason of mistake, S. R. A., s, 21 (/«). 


14. Where a party to a contract is unable 
to perform the whole of his part of it, but the 
part which must be left unperformed bears only 
a small proportion to the whole in value, and 
admits of compensation in money, the Court 
may, at the suit of either party, direct the spe¬ 
cific performance of so much of the contract 
as can be performed, and award compensation in 
money for the deficiency. 


Specific per¬ 
formance of 
part of con¬ 
tract where 
part unper¬ 
formed is 
srpal). 


Illustrations * 

(a) A contracts to sell B a piece of land consisting-of loo 
bights, It turns out that 98 bighas of the land belong to A, and 
the two remaining bighas to a stranger, who refuses to part with 
them. The two bighas are not necessary for the use or enjoyment of 
the 98 bighas, nor so important for such use or enjoyment that the 
loss of them may not be made good in money. A may be directed 
at the suit of B to convey to B the 98 bighas and to make com¬ 
pensation to him for not conveying the two remaining bighas ; or 
B may be directed, at the suit of A, to pay to A, on receiving the 
conveyance and possession of the land, the stipulated purchase- 
money, less a sum awarded as compensation for the deficiency. 

($) In a contract for the sale and purchase of a house and 
lands for two lakhs of rupees, it is agreed that part of the furniture 
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should be taken at r a valuation. The court may direct .specific! 
performance of the contract notwithstanding the parties are unable 
to agree as to the valuation of the furniture, and may either have 
the furniture valued in the suit and include it in the decree for 
specific performance, or may confine its decree to the house. 

Principle —Equity requires substantial, and not 
literal, fulfilment of engagements. Seton v. Slade , [1802] 
7 Ves., 265 ; ante, 216. This and the two following 
sections really formulate three exceptions of the gene¬ 
ral rule enunciated in s. 17. Ante, 217. It is of the 
essence of specific performance that part only of an 
agreement should not be performed, Culls v. Brown, 
[1880] 6 Cal., 328. Exception 1 ; where the essence 
of the contract can be performed, little circumstances 
which are non-essential may be neglected. Perform¬ 
ance therefore may be enforced by either the promisor 
or the promisee, provided (i) the part which cannot 
be performed (a) is inconsiderable and {b) may be 
compensated for in money, and (ii) provided that such 
compensation is made. The reason of the inability 
to perform apparently exists at the time the contract 
is made, see ill, whereas the inability contemplated 
by s. 13, ante, arises by reason of subsequent events. 

unable to perform —by reason, c. g. y of defi¬ 
ciency in quantity of the subject-matter or variance in 
quality, defect in title, or of some legal prohibition, or 
even lapse of time. 

small proportion —*SmalP = immaterial; there 
may have been, e. some small mistake or inaccuracy, 
Mortlock v. Duller , [1804] 10 Ves., 292, 305 ; Halsey v, 
Grant , [1806] 13 Ves., 73. 

admits of compensation, /, e. (i) there are data 
for ascertaining a fair and reasonable amount as the 
money-value of the difference between what can be 
performed and the express subject-matter of the contract; 
ante, 2 19, and (ii) there has been no fraud of misrepresen¬ 
tation, ante, 22 “In computing compensation for a 
misdescription, the rough calculations of a jury are 
unsuitable : the interests of the vendor have to be con¬ 
sidered as well as those of the purchaser, and if the 
compensation does not admit of a pecuniary valuation 
which shall be as fair to the vendor as it is to the 
purchaser, the Court will probably refuse to make a 



SPliCll'K; KEl.ltiP ACT, SS. 14, 15. $() 

rough estimate or an educated guess,” 3 L. Q. K. ; 57 ; 
ante, 218. 

compensation, L abatement of purchase- 
money, as distinguished from damages, ante, 535. The 
right of the purchaser is to have what the vendor can 
give, with an abatement out of the purchase-money 
for so much as the quantity falls short . of the represen¬ 
tation, TIM v. Buckley, [1811] 17 Yes , 394, 401. 

and award compensation — Ununtoram v. Ram- 
lochnn, [1869] 14 W. R., O.C., [5 ; Gurusami v. Gana- 
pathia, [1882] 5 Mad., 337. 

Ill. (a)- M'Queen v. Farquhar, [1S05] 11 Yes., 467. 

Tire vendor, if plaintiff, can recover tire purchase-money 
minus compensation ; the vendee, if plaintiff, can have 
the land plus compensation. If the 2 bignas were neces¬ 
sary for the use or enjoyment of the 98 bighas, the loss 
would not admit of compensation in money and s. 15 
would apply ; cf. Perkins v. Ede, [1852] t6 Beav., 193. 

Ill. (b). Richardson v. Smith, [1870] 5 Ch, 648, 

The house and lands form the main object of the 
contract. 

Have the furniture valued, —ante, 205; Smith 
v. Peters, [1874] 20 Eq., sic 

15. Where a party to a contract is unable to Specific per- 
perform the whole of his part of it, and the part pa'^oTcon- 
which must be left unperformed forms a con- tract 
siderable portion of the whole, or does not admit formed'iS 
of compensation in money, he is not entitled to lar e c 
obtain a decree for specific performance. But 
the Court may, at the suit of the other party, 
direct the party in default to perform specifically 
so much of his part of the contract as he can per¬ 
form, provided that the plaintiff relinquishes all 
claim to further performance, and all right to 
compensation either for the deficiency, or for the 
loss or damage sustained by him through the 
default of the defendant. 


Illustrations , 

00 A contracts'lu sell io B a piece of Urld consisting of 100 
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high as. It turns out that 50 bighns of the land belong to A, and the 
other 50 bighas to a stranger, who refuses tc part with them. A 
cannot obtain a decree against B tor the specific performance of 
the contract ; but if B is willing to pay the price agreed upon, 
and to take the 50 bighAs which belong u> A, waiving all right to 
compensation either for the deficiency or for loss sustained by him 
Lhrough A*s neglect or default, R is entitled to a decree directing A 
to convey those 50 bightis to him on payment of the purchase-money. 

(ft) A contracts to sell to B an estate with a house and garden 
for a lakh of rupees. The garden is important for the enjoyment 
of the house. !t turns out that A is unable to convey the garden. 
A cannot obtain a decree against R for the specific performance 
of the contract; hut if B is willing to pay the price agreed upon, 
and to take the estate and house without the garden, waiving all 
right to compensation either for the deficiency or for loss sustained 
by him through A’s neglect or default, 13 is entitled to a decree direct¬ 
ing A to convey the house to him on payment of the purchase- 
money. 

Principle.—Exception 2 : Where the essence of a 
contract cannot be performed, and a party cannot have 
the substantial benefit of his contract, it cannot be forc¬ 
ed upon him by the other party ; but the party not in 
default may at his option accept such performance as 
is practicable, provided he gives up all further right in 
respect of the contract. Ante, 227. Note the respec¬ 
tive positions of the two parties to tire contract: (a) 
the party in default may have specific performance 
( minus compensation ) where the part left unperformed 
is small in value and admits of compensation, but he 
cannot have specific performance where such part is 
considerable or does not admit of compensation ; (b) the 
party not in default, however, may have specific perform¬ 
ance with compensation, in the first case, but specific 
performance without compensention, in the second case. 
Setnble: the Act does not empower a vendor in case of 
essential misdescription, where compensation cannot be 
assessed, to compel specific performance with an indem¬ 
nity. 1 Stokes, A.-I. Codes , 955 ; ante, 226. 

considerable, i. e. material and substantial, Some 
commentators treat ss. x 4 and 15 as supplementary to 
I. C. A., s. 55 (Nelson, 144 ■ Collett, 131). Now where 
time is of the essence of a contract, a belated performance 
will not be accepted, though equity leans to the con¬ 
struction that time is not of the essence, ante, 337, Out 
it is only by straining of language that we can speak of 
the stipulation as to the time for performance of a 
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contract (which the promisor has failed to keep) as ‘a 
considerable portion of the whole' contract ‘which must 
be left unperformed.' 

does not admit of compensation See note 
to s. 14 ; also ante, 218-21. 

or, not ‘and’, as in s. 14, ante. 

other party, c. g., the vendee, as distinguished 
from the vendor. 

direct party in default —Xaoroji v. Rogers, 
[1867] 4 Bom. H, C. R., 0 . C., 1. 

Provided —This is a deliberate modification of, 
if not departure from, the rule of English Courts, where 
the buyer is generally granted partial performance with 
compensation, Sugden, V. & P, 301. 2 Story, Eq., 
s. 779. See ante, 223 sqq. 

Ill. (ay. Durham v. Regard', [1865] 34 Bear., 611, 

Ill. (6). Cf. Peers v. Lambert, [1844] 7 Beav., 
546 ; Arnold v. Arnold, [1880] 14 Ch. IX, 270. 

Condition as to compensation— Ante, 228-9. 

16. When a part of a contract which, taken 
by itself, can and ought to be specifically per¬ 
formed, stands on a separate and independent 
footing from another part of the same contract 
which cannot or ought not to be specifically 
performed, the Court may direct specific perform¬ 
ance of the former part. 

Principle.—Exception 3 : Wiiere a contract consists 
of several parts, which are separate from, and indepen¬ 
dent of, one another, and some of which cannot and 
ought not to be performed, such part or parts, as can 
and ought to be performed, may alone be specifically 
enforced. Such a contract, though nominally one, is 
actually divisible, and when the Court enforces what 
is apparently a part, it really enforces an entire and 
complete contract. I. C. A,, ss. 27, 57-8. The ques¬ 
tion whether a contract is divisible or indivisible is 
one of construction, depending upon the nature and 
terms of each individual contract; where it is reallv 
indivisible, the Court will not take it upon itself to 
separate its parts and enforce them piecemeal. Ryan 


via mv i° 


APPENDIX ( . 


u ■ flaJ'v. 


v «-^V 



6 2 


v. Mutual T, IF*. C. Assn,, [1893] 1 Ch.,Ti6 ; tUniiot- 
wood v. Barker , [1899] 1 CI19 300^304; or allow some 
only of several joint contractors to sue, Safiur v. Malm- 
rawunnessa, [1897] 24 Cal , 832. The Bengal Tenancy 
Act (VIII of 1885), s. 29, makes an agreement for an 
enhancement of rent of an occupancy tenant by more 
than 2 as. per rupee wholly void ; no part of such an 
agreement can be rejected in, order to validate the 
agreement and decree so much of the enliancement as 
is lawful, Kristodhone v. Brojo t [1897] 24 Cal., 895. 

can and ought— The performance is both practic¬ 
able and proper ; not only is there no physical or legal 
impediment in the way, but the Court, in the exercise 
of its discretion, thinks fit to enforce it specifically. 
S. R. A, ss. it, 2 r, 22. 

separate and independent footing : to take 
an executory contract of sale, i) distinct lots may be 
separately sold, Janies v, Shore , [181(3] 1 Stark. 426, or 

(ii) the property may be of two descriptions, Meslaer v. 
Gillespie ; [1805] 11 Yes., 621,629 (ship and Ireight). 
But one transaction may be dependent oil 'another., Ca¬ 
sa major v. Strode, [1833] 2 My. & K.,- 706* 722, :or be 
subsequently dealt with as one by the parties, Dykes v. 
Blake , [1838] 4 Bing., X. C. r 463, Fixing of different 
prices for different lots, Crosse v. Lawrence, [1852] 9 
Hare, 462, or existence of cross contracts, Cro'ome v. 
Lediard , [1833] 2 My. & K , 251, is not a certain test. 

(iii) A contract may also provide for its piecemeal exe¬ 
cution, Wilkinson Clements, ; [ 1873] 8 Ch., 96, or (iv) 
there may be two contemporaneous contracts intended 
by the parties to be separate, Odessa Tramways Co, v. 
Mendel , [1878] 3 Ch. D., 235, or (v) the stipulations may 
be alternative, Green v, Low , [1856] 22 Beav., 625. 
The fact that future acts have to be performed will not 
prevent an enforcement of (vi) a right perfect in itself 
resulting from past transactions, Waring x\ M\ S\ & 
L. Ry . Co., [1849] 7 Hare, 482, or (vii) an agreement 
that maybe completely performed at the time, Granville 
v. Betts , [1848 ] \ 8 L, (In, 32. So where there 
are (viii) positive and negative covenants, Lumley v. 
Wagner, [1852] 1 De G. M. & G., 604, or (ix) stipula¬ 
tions partly legal and partly honorary, Carolan v. Bra- 
hazon\ [1846] 3 J. & Lat., 200, 213, the negative or 
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legal stipulations may be specifically enforced, (x 
Where the part of the contract which the Court could 
not enforce has been already performed, specific exe¬ 
cution of the remainder will be decreed, Hope v. Hope, 
[1856] 22 Beav., 351. Ante 442, 447-8. 

cannot or ought not— For enforcement the 
part should be both practicable and proper ; for rejection, 
it is enough that the part is either impracticable or 
improper, it may, e. g., have become either impossible 
or unlawful. 


17. The Court shall not direct the specific 
performance of a part of a contract except in 
cases coming under one or other of the three 
last preceding, sections. 

Principle —Parties when they enter into a contract 
do not contemplate a partial or lop-sided performance 
of it; therefore equity requires that if there is to be a 
specific performance, it should be a specific performance 
of the contract in its entirety. The Court should abstain 
from remodelling contracts. Ante, 222. But the rule 
has been said not to apply to executed contracts, 
ante, 220, 448. 

part—For Indian cases where partial performance 
was refused, see Virdachala v. Ratrtasvami, [1863] 
1 Mad. H. C. R,, 341, Ununto v. Ramlochtm, [1869] 
14 W. R., O. C., 15, Nujfur v. Khoodceram, [1875] 2 4 
W. R., 434, Culls v, Brown, [1880] 6 Cal., 328. 

18. Where a person contracts to sell or let 
certain property, having only an imperfect title 
thereto, the purchaser or lessee (except as other¬ 
wise provided by this Chapter) has the following 
rights:— 

Similar Law— T. P. A., s. 43. As for defect in title 
see also s. 25 post, there is an absence of title there, here 
only an imperfection in title, which may be cured. 
Cf. also I. C. A., ss. 109, no, n8 ; Canadian Code, 
s. 1488. 

Principle —When a person enters into a contract with¬ 
out the full power to perform it, and he subsequently 
acquires such power, he is bound to perform the 
contract. Sugden, V. & P., 355, 298 ; ante, 158, 


Bar in other 
rases of spe¬ 
cific perform¬ 
ance of part 
of contract. 


Purchaser's 

rights 
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to sell or let —It is only in cases of contracts of 
sale and lease that a subsequently accruing interest 
would be allowed to feed the estoppel. But see Deolie 
v. Nirban, [1879] 5 Cal,, 253 (mortgage); Ghose, 
Mortgage, 358. 

property—may be either moveable or immoveable 
though it generally will be immoveable. 

having —apparently at the date of the contract, 
but according to Sarjuv. Wazir, [1900] 23 All,, 119, 
the title may have even subsequently, before the 
sale or lease is actually effected, become imperfect, and 
that too by an act of the vendor or lessor himself. 

imperfect title —Where the interest (in immove¬ 
able property) sought to be transferred cannot be 
transferred at all under s. 6, T.P.A., (eg., an expectancy), 
this section apparently does not apply, Sumosudclin v. 
Abdul, [1906] 31 Bom., 165 ; Ramasami v. Ramasami, 
[1907] 30 Mall, 255, 262. But see R'am v. Prayag, 
[1881] 8 Cal., 138, 144, which holds that an agreement 
between Hindu expectants to divide property in a 
particular way upon the happening of a particular 
contingency is not void. Also Ala Bakhsh v. Git lam, 
[1899] P.IC, no. 13. Of. Rcbali v. Ahmad, [tgo7] 9 C.L.J., 
50 ; Ram Chandra v. Dharmo, [1871] 7 B.L.R., 34D 345. 
The English rule is thus stated by Sugden : “ If a man 
sell an estate to which he has no title, and after the 
conveyance acquire the title, he will be compelled to 
convey it to the purchaser/’ V. & P., 355. 1 Wh. & 
T., J07. But the nature of the estate conveyed has to 
be looked at. If it is a professedly contingent interest 
sold for a price fixed with a view to the contingency, 
no equity arises out of the contract to fasten it upon 
the new title, 2 Dart, V. & P., 819. Where therefore 
a mother contracted to sell certain property as that of 
her minor son and not her own, and she subsequently 
succeeded to the property on the death ol that son, 
this section was held not to be applicable to the agree¬ 
ment, Rashmani v. Surja, [1905] 32 Cal., 832. Of 
course, if the guardian of a minor enters into a contract 
on his behalf, for legitimate purposes, there being no 
defect of title in the minor and the contract not being 
voidable at his instance, the purchaser or lessee may 
have specific performance against the minor's legalrepre- 
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sentative, s. 27, post. Where tliere is a legally convev- 
able title in the vendor, even if the title may be defeat¬ 
ed upon claim by a third party, the purchaser may have 
specific performance, Gtmisami v. Ganapathia, [1882] 5 
Mad., 337, 41. 

purchaser or lessee — Plaintiff in the cases con¬ 
templated by the first three clauses, and defendant in 
the last. 

except as otherwise provided— See ss. 21,22, 
2 I, 26, 28, post. 

(a) if the vendor or lessor has subsequently to 
the sale or lease acquired any interest in the 
property, the purchaser or lessee may compel 
him to make good the contract out of such 
interest ; 

vendor or lessor —apparently also the represen¬ 
tative or privy of either, s. 27 {/>), (c), post. The English 
rule seems to have been different, Sugden, V. Sr P., 74S- 

subsequently — i. t\, up to the date of the decree, 
Langford v. Pill, [1731] 2 P. Wins., 630 ; ante, 441. 

any interest — A, not having a permanent trans¬ 
ferable right in a tenure, granted a zar-i-peshgi lease 
of it to B for 21 years ; shortly after the zemindar 
ejected A, but subsequently granted to him a permanent 
mohurrari lease ; held that A must make good the 
zar-i-peshgi out of his new interest in the tenure, Loot 
v. Showhec, [1878] 2 C.L.R., 382. One, out of three undi¬ 
vided members of a Mitakshara Hindu family, sold 
coparcenary property to plaintiff, without famity 
necessity ; during pendency of suit for possession 
another member of the family died ; held that plaintiff 
was entitled to a moiety of the land sold to him, 
Virayya v. Ilanumanta, [1891] 14 Mad., 459. For cases, 
of conveyance of property non-existent at the time but 
subsequently acquired, see ante, 438; Baldco v. Miller, 
[1904] 31 Cal., 667; Khobhari v. Ram, [1907] 7 C.L.J., 
387 - 

make good the contract— Sheo Prasad v. Udai, 
[1880] 2 All., 719 ; Pran v. Baju, [1879] 4 Bom., 34 ; 
Sooraparaju v. Vecrabhadradu, [1907] 17 M. L. J. R., 
505, (Boddam, J.). 
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( b) where the concurrence of other persons is 
necessary to validate the title, and they are 
bound to convey at the vendor’s qr lessor’s re¬ 
quest, the purchaser or lessee may compel him to 
procure such concurrence; 

Principle— The vendor or lessor is bound to do all 
in his power to fulfil liis promise. 

bound to convey— c.g., trustees of the legal 
estate, 2 Dart, V. & R, 1032, Sugden, V. & P., 349 ; 
ante, 1593 Bain v. Father gill, [1874] 7 H. L., 158, 209. 
firmer v. 11 road wood, [1882] 22CI1.D., 105. Cf. Naoroji 
v. Rogers, [1867] 4 Bom. H. C. R., O, C., 1, 

(c) where the vendor professes to sell un¬ 
encumbered property, but the property is mortgag¬ 
ed for an amount not exceeding the purchase- 
money, and the vendor has in fact only a right to 
redeem it, the purchaser may compel him to 
redeem the mortgage and to obtain a conveyance 
from the mortgagee ; 

Cl. (c)—is limited to cases of I sale, and applies 
where the vendor both may and can redeem the 
property sold, ante, i6r ; 2 Dart, V. & P., 1072. Where 
property is contracted to be sold subject to a mortgage, 
but before completion of the sale the mortgagor 
redeems, he may claim to be subrogated to tire security 
as against the purchaser, Jones, Mortgage, s. 870 ; 
Ghose, Mortgage, 414. 

professes —represents expressly or impliedly, 
ante, 160; there must be a clear declaration, for where 
the vendor has not been guilty of misrepresentation or 
fraudulent concealment of incumbrances, the purchaser 
must bear the consequences of his own negligence and 
the rule of caveat emptor applies, GajapatJii v. Alagia, 
[1885] 9 Mad., 89. Cf. Re Jones, [1893] 2 Ch., 461, 470. 
This rule requires the buyer to take care of himself 
and see that he buys after satisfying himself about the 
title and being properly indemnified by ‘covenants in 
the deed of purchase, Gout- v. Chnnder, [1875] 25 W. 
R., 45. 

may compel —or under T. P. A., s. 55, subs. 5 (A)* 
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the purchaser may pay off the incumbrance himself out 
of unpaid purchase-money, if any, in his hands. 
Where he has paid the whole consideration before 
discovery of the incumbrance, he may sue for damages, 
Gajapathi v. Alagia , [1885] 9 Mad., 89. Where the 
property sold was subject to an outstanding lease, the 
purchaser was allowed to deduct from tire purchase- 
price the amount the premises were depreciated by 
reason of such lease, Eppstein v. Kuhn, [1906] jo 
L. R. A., N. S., 117. 

conveyance —of such interest as he has under the 
mortgage, ante, 161-2. 

Safe 0f mortgage-decree —A purchaser of a mortgage- 
decree, free from incumbrances, is entitled to the 
benefit of this clause, Khctsidas v. Shib, [1904] 9 
C. W. N., 178. 

(d) where the vendor or lessor sues for specific 
performance of the contract, and 1 he suit .is 
dismissed on the ground of his imperfect title, 
the defendant lias a right to a return of his deposit 
(if any) with interest thereon, to his costs of the 
suit, and to a lien for such deposit, interest and 
costs on the interest of the vendor or lessor in 
the property agreed to be sold or let. 

Principle —If a contract of sale (or lease) falls 
through by reason of the default or want of title of 
the vendor (or lessor), the opposite party is entitled 
to have his money back with interest, and to a lien for 
the amount on the subject-matter of the contract, 
Sugden, V. & P., 67r, Kishen v. Ram Chunder, [1865J 
3 W. R., 28 (case of award). If the purchaser is at 
default, he cannot recover the deposit or any part of it, 
Jiishan v. Rad ha, [1897] [ 9 All., 489. 

dismissed. —Mahomed v. Musaji, [1891] 15 Bom., 
657, 669. 

imperfect title— not illegality, 1 Dart, V. & P., 518. 

deposit— ante, 534 ; Balvanla v. Bira, [1897] 2 3 
Bom., 56. 

lien— 1 hid ; Bindeshri v. fairam Gir, [1887] 9 All., 
705, P. C. Cf. T, P. A., s. 55 (6) (P. 
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19. Any person suing for the specific per¬ 
formance of a contract may also ask for com¬ 
pensation for its breach, either in addition to, 
or in substitution for, such performance. 

If in any such suit the Court decides that 
specific performance ought not to be granted, but 
that there is a contract between the parties which 
has been broken by the defendant and that the 
plaintiff is entitled to compensation for that breach, 
it shall award him compensation accordingly. 

If in any such suit the Court decides that 
specific performance ought to be granted, but 
that it is not sufficient to satisfy the justice of the 
case, and that some compensation for breach 
of the contract should also be made to tlie 
plaintiff, it shall award him such compensation 
accordingly. 

Compensation awarded under this section may 
be assessed in such manner as the Court may 
direct. 

Explanation. —The circumstance that the 
contract has become incapable of specific per¬ 
formance, does not preclude the Court from 
exercising the jurisdiction conferred by this 
section. 


Illustrations — 
of the second pa in graph— 

A contracts to sell a hundred maunds of rice to 13. B brings a 
suit to compel A to perform the contract or to pay compensation. 
The Court is of opinion lliat A has made a valid contract and has 
broken it, without excuse, to the injury ol B, but that specific per¬ 
formance is not the proper remedy. It shall award to 13 sucli 
compensation as it deems just. 

of the third paragraph — 

A contracts with B to sell him a house for Rs. i,ooo, the price to 
be paid and the possession given on the isl January, 1877 . A fails 
to perform his part of the contract, mid B brings his suit for specific 
performance and compensation, winch is decided in his favour on 
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January, 1878. The decree may, besides ordering specific 
performance, award li> B compensation for any loss which lie 
lias sustained by .-Vs refusal. 

of the Explanation— 

A, a purchaser, sues B, his vendor, for specific performance of a 
contract tor the sale of a patent. Before the hearing of the suit the 
patent expires. The Court may award A compensation for the 
noil-performance of the contract, and may, if necessary, amend 
die plaint for that purpose, 

A sues for the specific performance of a resolution passed by 
the Directors of a public company, under which lie was entitled 
to have a certain number of shares allotted 10 him and for com¬ 
pensation for the non-perfonnancc of the resolution. All the shares 
had been allotted before the institution of the suit. The Court may, 
under this section, award A compensation foi die non-performance. 

Similar La v —This section is taken from Lord 
Cairns’ Act, 2\ & 22 Vic., c. 27, ss. 2, 3, 6. (But as there 
have not been separate Courts o! Law and Equity , in 
India, there is no ground to import into this section 
the limitations which were placed in England upon the 
wording of that Act, ante, 522). C(. also Act \ 111 ol 
1859, s. 192. Under the German Civil Code compensa¬ 
tion ordinarily means restitution in kind, ss. 249-51 ; 
see also s. 286. 

Principle —The object of the enactment is to 
prevent a multiplicity of suits and to do complete 
justice between the parties, 2 Wh. & T., 452. The 
plaintiff may pray for specific performance and or or 
damages, and when he lias once sued for either relief 
a second suit for the other will apparently be barred by 
Act V of 1908, s. tr, and, Soli. I., Or 2, r. 2 ; ante, 
521, 536-7, S. R. A., ss. 24 (c), 29 ; unless the causes of 
action are different. A suit was brought for specific 
performance of a contract of sale and lor damages, the 
plaintiff alleging dispossession after delivery of possession ; 
sale-deed was" subsequently executed by the Court 
under s. 262, C. 1 ’. C. ; held a second suit for possession 
on the basis of the sale-deed was not barred either 
by s. 13 or s. 43, C. P. C., Xalhu v. Iiudhu, [1893] 
Bom., 53;. 

Para. 1. May also ask—not incumbent upon 
plaintiff to do so ; even if no express prayer for damages 
lias been made, the Court should decree damages in a 
proper case, see para. 2 infra; ante, 523. Cf. Shat 
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Niit'aj v. Gupal, [tS8i] x A. W. N., 22 ; Daropii v. 
Jaspat Rai, [1905] P. R., no. 49. 

compensation for breach— Breach of an 
agreement is ground for an action for damages or for 
specific performance, but not for setting aside the 
contract or declaring it null and void, Noggendro v. 
Kishen, [1873] 19 W. R., 133, P.C. Upon an agreement 
to repay money within a certain period or execute a 
bond, upon default in the performance of either 
alternative creditor was allowed to sue for recovery of 
money, Rohimunissa v, Mirzci, [1881] 10 0 . L. R., 103. 
Lessee failing to get possession may sue either for 
specific performance or for damages, Munnee Dull v. 
Campbell, 1869] 12 W. R., 149, Ambicax. Galstaun, 
[1909] *3 C. IV. X., 326, and a prayer for return of 
salami line paid may be treated as a claim for 
compensation for breach of contract of lease, Rajdhur v. 
Art//, [1882] 8 Cal,, 963. Compensation should not be 
refused because plaintiff does not sue for specific 
performance, 6 C. P. L. R., 57. A purchaser may be 
entitled to a refund of the deposit or part of the 
stipulated consideration paid by him, Mohun v, Beharee, 
[1871] 3 X.W. P., 336, even where his suit for specific 
performance of the contract for sale fails, Alokvshi v. 
tiara Chand , [1897] 24 Cal., 897; thlilx. Muhammad, 
[1903] 25 All, 618, affd. Amnia v. V r dit, [1908] 31 
All., 68, P. C. ; and he should be allowed to amend 
his plaint to include a claim for such refund even 
at a late stage of the case, Ibrahimbhai v. Fletcher, 
[1896] 21 Bom., 827. 

Limitation— from date of decree declaring agreement 
unenforceable, I. L. A„ Sch I, art. 97, Ammaw Udil, 
supra. As to the deposit see further ante, 534-5, 541. 

Rehearing —When a person after obtaining a decree 
for specific performance finds judgment-debtor incapable 
of carrying it out, lie may apply for a rehearing and 
have a decree for damages instead, Pcarisundari v.7 lari, 
[1887] 15 Cal., 211. 

Para. 2. Ought not—apparently includes ‘cannot’ 
also, see ///., and cf. s. 21, infra. Ante, 97. Where a 
contract for a usufructuary mortgage could not be 
specifically enforced, as the property was under attach¬ 
ment and had been taken under the Collector’s manage- 
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ment under C. P. C., s. 326, the mortgagee was allowed 
compensation- instead (/.>., amount advanced plus 
interest ffbm date , when possession should have been 
deliVered', /rt/V/cn't7/ y, Ram, [1889] 17 Cal., 432. 

Ill. See s. zi (a), post. Proper remedy is a 
suit for damages. 

Para. 3. Not sufficient —" Mere restitution in 
nature leaves a deficiency of satisfaction proportioned 
to the amount of enjoyment lost during the continuance 
of the offence,” Bentham, Theory Leg., 2 90. Ante, 
5 2 4 - 

compensation— not indemnity, t Stokes, A.-I. 
Codes, 957. For distinction between this clause and 
s. 14, supra, see ante, 535-6. 

Ill. Jagues v. Millar, [1877] 6 Ch. D, [53 ; Lillii 
v. Leg//, [1858] 3 De 0. & J., 204. 

Para. 4. Assessed -may be by issue of com¬ 
mission, C.P.C., s. 392. As to reasonable compensation, 
see Nail Ram v. Shib Dal, [1882] 5 All., 238 ; ante, 
527 8. Mayne, Damages, 211-22 ;i Stokes, A.-I. 

Codes, 957 (as to continuing causes of action, damages 
should be assessed down to time of assessment). 

Explanation. Ante, 526. 

has become —impossibility is subsequent to date 
fixed for performance ; otherwise I. C. A., s. 56, and s. 
13, ante, would apply. 

incapable of specific performance, from the 
default of either party, e. g., sale by vendor to bona fide 
purchaser for value, ante, 526-7. 

jurisdiction— to award compensation, 1 Stokes 
A.-I. Codes, 957. 

Ill. (i)— Davenport v. Rylands, [1866] 1 Eq., 302. 

Ill. ii) Ferguson v. Wilson, [1867] 2 Ch. Ap., 17. 

20. A contract, otherwise proper to be speci¬ 
fically enforced, may be thus enforced, though 
a sum be named in it as the amount to be paid in 
case of its breach, and the party in default is 
willing to pay the same, 



Liquidation 
of damages 
not a bar to 
specific per¬ 
formance , 
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1I! list'.ration. 

A contracts to grant 13 an under-lease of proper l) 1 held by 
V under C t and that lie will apply toC fora license necessary to tlie 
validity of the under-lease, and that, if the license is not: procured, 
A will" pay B Ks. io.ooo. A refuses to apply for the license and 
offers to pay B the Rs. io,ooo. B is nevertheless entitled to have 
I lie contract specifically enforced if C consents to give the license. 

Similar Law— taken from the New York Code, 
s. 1802, Cf. I.C.A, s. 74, the Indian law makes no 
distinction between penal tv and liquidated damages. 

Principle —An agreement may he to do a certain 
act or pav a sum of money, or to do a certain act with 
a sum specified as payable in the event of default to 
secure the performance of this very act. A Court ol 
equity looks at the substance, and not the toxin, of the 
agreement and generally leans against the construction 
that it is of an alternative nature. Ante, 146-9 ; 2 Story, 
Eq., s. 715 ; 2 Wh. & T., 259. Alternative contracts 

are not within the scope of this section. 

otherwise proper—consider specially ss. 21, 
22, post. llukan v. Nikka, [1908] P.R., no. 15 (contract 
to sell land). 

sum be named—Where defendant agreed to 
serve a railway company exclusively for four years 
under a penalty of £ 100, he was restrained by injunc¬ 
tion from taking other service, Madras Rv. Co. v. Rust, 
[1890] 14 Mad., 18. 

Ill. Long v. Bowring, [1864] 33 Beav., 585. 

(b) Contracts which cannot be specifically 
enforced. 

21. The following contracts cannot be speci¬ 
fically enforced :— 

(a) a contract for the non-performance of 
which compensation in money is an adequate 
relief ; 

Illustrations to (//)— 

(i) A contracts to sell, and B contracts to buy, a lakh of rupees 
in the four per cent, loan of the Government of India : 

(ii) A contracts to sell, and B contracts to buy, 40 chests of 
indigo at Ks. 1000 per chest : 
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(iii) In consideration of certain property Laving- been transferred, 
by A to U, B contracts to open a credit in A’s favour to the extent 
of Rs. io f ooo, and to honour A's drafts to that amount. 

The above contracts cannot be specifically enforced, for in the 
first and second both A and B, and in the third A, would be reim¬ 
bursed by compensation in .money. 

cannot—ante, 97. Cf. s. 57, post, 
cl. (n)—Reverse ohs. 12 (c\ ante, 
compensation in money—The court refuses 
specific performance where damages are the proper 
remedy, Balgobind v. Lula fat, [>867] 7 W. R., 142 ; 
Ashru/oonissa v. Sima ft, ' ibid, 303; eg., where the 
subject-matter of the contract is a sum of money, 
Sheo v. Jnjorc , [1874] 21 W.R., 433 (assignment of 
arrears of rent) ; Anakaran v. Saidanuidalh, [1879] 
2 Mad., 79 (loan on mortgage'; Ramanand v, Na Itched, 
[1904] 8 O.C., 5 ; Mi:fidi v. Muhammad, [4908] ii O.C., 
217 ; Phul Chand v. ('hand Ala!, [1908] 30 All., 
252. Cf. Maya Ram v. Prag, [1882] 5 All., 44 ; Rohun- 
unissa v. AAra/, [r88i] 10 C. L. R., 10.3. Distinguish 
Starkev v. Barton, [1009] 1 Ch. 284 (option for lessee to 
purchase reversion'll So where the agreement is to ex¬ 
ecute a charter-party, Abdul A! la v. Abdul Bar ha, 
[ 1881 3 6 Bom., 5. 

Estoppel—Muncherji v. Mahomedbhoj/, [ 1893] 

17 Bom., 711. Cf. Paris Chocolate Co, v. Crystal 
Palace Co., [185633 Sin. & G., 119 (parties having 
treated breach of some conditions of a contract as 
capable of settlement by compensation, Court awarded 
damages for breach of the rest), 
adequate relief— Ante, 193. 

Ill. (i) Cud dec v. R idler, [1720] 2 Wh. & T., 
416. 

ill. <ii'— Ante, 195. 

Ill. (iii)— Larins v. Bona tty, [1873] 5 P. C., 346. 

( b ) a contract which runs into such minute or 
numerous details, or which is so dependent on 
the personal qualifications or volition of the 
parties, or otherwise from its nature is such, 
that the Court cartnot enforce specific perform¬ 
ance of its material terms ; 
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Illustrations to (b) — 

(i) A contracts to render persona! service to B : 

(ii) A contracts to employ B on persona! service ; 

(iii) A, an author, contracts with B, a publisher, to complete a 
literary work. 

B cannot enforce specific performance of these contracts, 

(iv) A contracts to buy B*s business at the amount of a valuation 
to be made by two valuers, one to be named by A and the other 
by B. A and B each name a valuer, but before the valuation is 
made A instructs his valuer not to proceed : 

(v) By a charter-party entered into in Calcutta between A, the 
owner of a ship, and B, the charterer, it is agreed that the ship 
shall proceed to Rangoon, and there load a cargo of rice, and 
thence proceed to London, freight to be paid, one-third on,arrival 
at Rangoon, and two-thirds on delivery of the cargo in London : 

(vi) A lets land to B and B contracts to cultivate it in a parti¬ 
cular manner for three years next after the date of the lease ; 

(vii) A and B contract that, in consideration of annual advances 
to be made by A, B will for three years next after the date of 
the contract grow particular crops on the land in his possession 
and deliver them to A when cut and ready for delivery : 

(viii) A contracts with B that, in consideration of Rs. 1,000 to be 
paid to him by B, he will paint a picture for B : 

(ix) A contracts with B to execute certain works which the Court 
cannot superintend : 

(x) A contracts to supply B with all the goods of a certain class 
which B may require ; 

(xi) A contracts with B to take from B a lease of a certain house 
for a specified term, at a specified rent, “if the drawing-room 
is handsomely decorated/* even if it is held to have so much 
certainty that compensation can be recovered for its breach : 

(xii) A contracts to marry B. 

The above contracts cannot be specifically enforced. 

minute or numerous details —Ante, 206. See 
ill. v-vii, ix, xi above. Where the contract provides 
for the performance of a series of acts, if it is possible to 
ascertain once for all after completion of the series 
whether the result intended has been attained and the 
order of the Court complied with, the Court may decree 
specific performance, StewartKerned v, [1890] 15 A.C., 
75 ; Ashburner, Eq., 534-5. 

personal qualifications— Ante, souSee ill. iii,viii. 

volition —Ante, 20 r. See ill. i, ii, x, xii. A contract 
of personal service^ Callianji v. Narsi, [1894] 18 Horn., 


> 
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702, 19 Bora., 764, or of agency, Nusscnvanji v. Gordon, 
[1881] 6 Bora., 266, will not be specifically enforced. 

from its nature— Ante, 207. See ill. iv, ix ; the 
contract may, eg., be for sale of good-will apart from the 
business, Baxter v. Conolly, [1820] 1 J. & W., 576, or it 
may relate to a secret manufacture, Newberry v. James, 
[1817] 2 Mer., 446, or it may stipulate for- satisfac¬ 
tion of a party and not the Court, Manby v. Gresham 
L, A. Soc., [1861] 29 Beav., 439. Ante, 200, 204. 

material terms —Cf. s. 27, ante. See also s. 57, 
post. The Court will carry out an agreement framed in 
general terms when the law will supply the details ; but 
if any details are to be supplied in modes which the 
Court cannot adopt, there is no concluded agreement 
capable of enforcement, Nuffur v. Khoodeeram, [1875] 

24 W. K., 434. Ante, 204. 

Ill. (i) is converse of Ill (il) j ante, 201 ; cf. s. 57, 
ill. (d), infra. 

Ill. <iii). —Ante, 203. 

B cannot enforce— Cf. with clause at end of . 
ill. xii. As to the doctrine of mutuality, see ante, 436- 
43. The Indian legislature apparently wanted to 
eliminate it, 1 Stokes, A.-I. Codes, 931, Collett, 152. 

Ill. (iv). — Vickers v. Vickers, [1867] 4 Eq., 529. But 
see Smith v. Peters, [1875] 20 Eq., 511. 

Ill. (v). —Cf. Abdul Alla V. Abdul Bacha, [1881] 6 
Bom., 5. 

Ill. (vi) (vii) — Ray tier v. Slone, [1762] 2 Eden., 128. 

Ill. (viii) —Ante, 203 ; cf. s. 12 (c), ill. 2, supra. 

Ill. (ix) — Beta v. Brighton Ry. C'o., [1863]! H. Sc M., 
468. As to contracts to build or repair, see ante, 132-7, 
207-S ; Ram Chandra v. Ram Chandra, [1896] 22 Bom., 

46 (covenant by purchaser to build a temple and 
secure an annuity to vendor and his wife). 

cannot superintend— For a case where Court can 
superintend, see s. 1 2 (c), ill., ante, and s. 22,111, 2//., post. 

Ill. (X)—Cf. s. 22, II, ill. (k), post; Hills v. Crol/, 
[1845] 2 Ph., 60 ; Kalux. Ram, [1909] 13 C.W.N., 388. 

Ill- (xi)— Taylor v. Partington, [1855] 7 De G.M, & 

G., 328. 
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III xii) —Ante, 203 ; Bhugitn v. Rumjan , [1875] 
24 W. R., 380. Cf. West & buliler, 1090 (agreement to 
adopt). Where there has been a marriage and husband 
and wife live apart, specific relief may be granted by a 
decree for restitution of conjugal rights, as to the execu¬ 
tion of which see Act V of [908, sch. i, Or. 2f, r. 32. 

(<r) a contract the terms of which the Court 
cannot find with reasonable certainty; 

Illustration lo (r)— 

A, the owner of a refreshment-room, contracts with 1 J to 
give him accommodation there for the sale of his #oods and to 
furnish him with the necessary appliances. A refuses to per¬ 
form his contract. The case is one for compensation and not for 
specific performance, the amount and nature of the accommodation 
and appliances being undefined. 

terms, evidently essential particulars which the law 
does not imply. Ante, 2 45. South Wales Rw Co . v, 
Wythes, [[854] 5 De G. M. & G., 888. 

reasonable, having regard to the subject-matter 
of the contract and the circumstances under which and 
with regard to which it was entered into. Ante, 363. 

certainty— Ante, 36 r-8. Douglas w Baynes, [*908] 
A.C., 477 (uncertainty as to consideration). Cleveland v. 
Martin , [[905] 3 L R.A., N.S,, 629 (contract to produce 
first-class book from manuscript furnished by author). 
Where Government stipulated to retain under its control 
the construction of embankments and excavation of 
canals in a certain estate and afterwards allowed a canal 
to silt up, held the terms of the stipulation were too vague 
and general to be specifically enforced, Chunder v. 
Collector , [1878] 3 Cal., 464, 1 C. L. R., 384 (the action 
of the Government seems also to have been in further¬ 
ance of the purpose of the stipulation, which was the 
health and comfort of the population). Another case 
under this cl. was Maya Ram v. Prag 7 [1882] 5 All., 44. 
See also Udit v. Muhammad , [1903] 25 AIL, 618, alfcL 
Amma v. Udit } [1908] 31 All., 68, I'.C. But indefinitude 
is not uncertainty, Xen' B. C. Co . v. Buloram , [1878] 5 
Cal., 175, V , C. (contract to sell land at a “proper rate," 
no difficulty in ascertaining fair value); Budhia v. Ilari 
Ram , [1901] N C.P.L.R, 117. 
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Ill .—Paris Chocolate Co. v. Crystal Palace Co., 


[1855] 3 Sm. & G„ 119. 


(cl) a contract which is in its nature revocable ; 


Illustration to (< d ) — 


A and B contract to become partners in a certain business, 
the contract not specifying the duration of the proposed part¬ 
nership, This contract cannot be specifically performed, for, 
if it were so performed, either A or B might at once dissolve the 
partnership. 

revocable —Ante, 211-2. A contract of betrothal 
among Hindus is not irrevocable, ante, 203, so in the 
event of breach there may be a decree for damages, 
Uincd Kika v, dVagindas f [1870] 7 Bom. H.C. R,, (). J (> 
r 22, but not specific perlbrmance, A r 0u 'hul v. Lad Koocr , 
[*873] 5 X.W.P., 102. 

Ill.— Scott, v Ray mail, [[869] 7 Kq., 112. Ante, 212. 
Two cases where agreements to enter into a partnership 
may be decreed ; (1) where parties have agreed to execute 
some formal instrument conferring rights which other¬ 
wise would not exist, (2) where there has been an 
agreement, since terminated, to carry on a joint adven¬ 
ture, and the decree, declaring the agreement to be 
valid and specifically enforceable, is made merely as 
foundation of a decree for account, Virda v, Ramastcawi, 
[1863] 1 Mad. H. C. R,, 341. Even if partnership for a 
term of years, it would not be for benefit of persons who 
cannot agree that they should be compelled to do busi¬ 
ness together, Karir v. Kotin , [1908] 19 M. L. J, IT, 10, 

Revocation of authority of agent —Where sale was 
held by an auctioneer, whose authority had been revoked 
but this tact was not communicated to purchaser until 
after completion of sale, held latter could have specific 
performance, Bainx. Byrna , [1874] I\ R. no. 63. 

(e) a contract made by trustees either in excess 
of their powers or in breach of their trust ; 


Illustrations to ( e )— 


(1) A is a trustee of land with power tu lease it. for seven years. 
Me enters into a contract with B to grant a lease of the land for 
seven years, with a covenant to renew the lease at the expirv of 
the term. This contract cannot be specifically enforced. 


■ MINlSr/f 


APPENDIX. C. 




(ii) The Directors of a company have power to sell the concern 
with the sanction of a general meeting of the shareholders. They 
contract to sell it without any such sanction. This contract cannot 
be specifically enforced, 

(hi) Two trustees, A and B, empowered to sell trust properly 
worth a lakh of rupees, contract to sell it to C for Rs. 30,000. 
The contract is so disadvantageous as to be a breach of trust. 
C cannot enforce its specific performance. 

tiv) The promoters of a company for working mines contract that 
the company, when formed, shall purchase certain mineral pro¬ 
perty. They take no proper precautions to ascertain the value 
of such property, and in fact agree to pay an extravagant price 
therefor. They also stipulate that the vendors shall give the-n 
a bonus out of the purchase-money. This contract cannot be 
specifically enforced. 

trustees, defd., s. 3, ante. 

in excess of powers—^., where the manager of 
endowed property grants a perpetual lease thereof, 
Motcc v. Mudhoo, [1864] 1 W. R., 4. A contract of sale 
made by a father in a Hindu Mitakshara family, who 
is joint with his minor sons, without justifying necessity, 
Gurnsami v. Ganapalhux, [1882] 5 Mad, , 337 *-34 b or 
one made by a certificated guardian of a minor, without 
the permission of the Court, A T arani v. Aukhoy, J r 885] 

1 2 Cal., t 52, will not be specifically enforced. Distinguish 
Ramachandra v. Sundayamurthi, [1894] 4 M.L.J.R., 9. 

breach, of trust—Ante, 259-62. Alagappa v. 
Sivaramasyndara, [1894] ! 9 Mad., 211. 

Ill. (i )—lIarnclt v. Yielding, [1S05] 2 Sell, & L., 549. 

Ill. (ii) - Daniel v. Adams, [1764] Amb., 495 - 

111. (iii )—Mortluck v. Bidler, [1804] 10 Ves., 292. 

Ill. Civ)— Emma Silver Mining Co. x. Grant, [1879] 
11 Ch. D., 918. 

(/) a contract made by or on behalf cf a cor 
poration or public company created for special 
purposes, or by the promoters of such company, 
which is in excess of its powers , 

Illustration to (/) — 

A company existing for the sole pm pose of making and 
working a railway contracts for the purchase of a piece of land fot 
the purpose of erecting a cotton mill thereon, \ his contiact cannot 
be specifically enforced. 
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Similar Law— Cl. (e) above involves breach of a 
trust-relation as between directors or promoters and 
share-holders; cl. (/) contemplates a case where no 
trust-relation is involved, and a question of ultra vires 
arises between a company and a third party. 

corporation or public company —Indian 

Companies Act (VI of 1882), ss. 3, 226 ; ante, 255. 

created for special purposes— The nature and 
object of incorporation determine the powers of a 
corporate body and restrict the prim a facie right to 
enter into contracts, East Anglian Ry . Co. v. E, C. 
Ry. Co., [1852] 11 C. B., 775. 

promoters —Ante, 258 Contracts made by pro¬ 
moters before formation of company do not ordinarily 
bind it nor can be ratified by it, Imperial Ice Mfg. Co. 
v. Munch’rshaw, [" 1889] 13 Bom., 415. 

in excess of its powers : for the doctrine of ultra 
vires see ante, 254-8,678-80. A memorandum of associa¬ 
tion or instrument of incorporation is to be reasonably 
understood and applied ; a company, therefore, in 
carrying on the trade for which it is constituted, and in 
whatever may be fairly regarded as incidental to, or 
consequential upon, that trade, is free to enter into 
any transaction not expressly prohibited by its 
memorandum or instrument, Shamnugger /. F. Co. v. 
Ramnarain, [1S86] 14 Cal., 189. Cf. Wilson v. Furness 
Ry. Co., [1S70] 9 Eq., 28 (contract to make carriage 
road by railway company, enforced . 

Ill.—Agreement ultra vires, ante, 255. 

{g) a contract the performance of which in¬ 
volves the performance of a continuous duty 
extending over a longer period than three years 
from its date ; 


Illustration to (g)«— 

A contracts to let for twenty-one years to B the right to use 
such part of a certain railway made by A as was upon B's land, 
and that B should have a right of running carriages over the 
whole line on certain terms, and might require A to supply the 
necessary engine power, and that A should during the term keep 
the whole railway in good repair. Specific performance of this 
contract must be refused to B. 
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Similar Lai x* —Cl. (b) above, see esp. ill. vi and vii. 
Damages were allowed for breach of a voluntary agree¬ 
ment in Daropti v. Jar pa l, [1905] P. R., no. 49. 

continuous duty— Ante, 209 ; CalUanji v. Narst, 
[1884] J 8 Bom., 70 2, 711. 

three years —This limitation is an innovation, 
ante, 211. If a contract is for a longer period than 3 
years, apparently the Court cannot split up the contract 
and enforce it for the statutory period. Collett, 167. 

Ill,— -Blackett v. Bates, [1866] i Ch., 117. 

(h) a contract of which a material part of the 
subject-matter, supposed by both parties to exist, 
lias, before it has been made, ceased to exist. 

lihtsiration to (/i)— 


A contracts to pj|y an annuity to B for the lives of C and D. 
It turns out that, at the date of the contract, C, though supposed 
by A and B to be alive, was dead. The contract cannot be specifi¬ 
cally performed. 

Similar Law —I.C.A., s. 20. 

material part of subject-matter— The mistake 
must be as to a material fact, ante, 405, 422, and not a 
mere matter of expectation, Babshcili v. Venkalara- 
mana, [1879] 3 Bom., 154; Ranga v. Suba, [1880]. 4 
Bom., 473 ; or a point of law, Vishnu v. Kashinath, 
[1886] 11 Bom., 174; lYawab v, Greet, [1005] 27 All., 
878. For a compromise void by reason of mistake see 
Solomon v. Abdool, [1881] 6 Cab, 687. 

both parties —The mistake must be mutual. Ante, 
166. Ss. 14-16, ante, and s. 26, post, deal with cases of 
unilateral mistake. 

before it has been made— Distinguish s. 1 3, 
ante. Where a party has performed a valuable part of 
an agreement anil is in no default for not performing 
the. residue, and be is not in statu quo as to the part 
he has performed, he may claim specific execution of 
the other part or recover back what he has paid and 
so be not a loser. 2 Story, Eq., s. 772 ; ante, 325. 

Tib — Cochrane v. Willis, [1866] t Ch., 58 ; Goddard 
v. Jeffreys, [1881] 51 L. J., Ch., 57. 
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And, save as provided by the Code of Civil 
Procedure and the Indian Arbitration Act, 1899, 
no contract to refer present or future differences 
to arbitration shall be specifically enforced ; but 
if any person who has made such a contract and 
has refused to perform it, sues in respect of any 
subject which he has contracted to refer, the 
existence of such contract shall bar the suit. 

Similar Law — 17 and 18 Viet., c. 125, s. 11 ; 52 and 
53 Viet., c. 49, s. 4. Act IX of 1899, s. 19 ; Act V of 
1908, Sell, ii, s. 18. Cf. I, C, A., s. 2 8. Kir diner v. 
Grubaii, [(908] 78 L. J., Ch , r 17 (agreement to refer 
disputes to foreign tribunal). 

Principle —An agreement to refer disputes to arbi¬ 
tration was formerly not enforced, it being deemed 
against public policy to exclude from the appropriate 
judicial tribunals of the State any person who in the 
ordinary course of things would have a light to sue there, 
2 Story, £</., s. 1457. The tendency now is not to dis¬ 
courage arbitration, Ghulamv. Muhammad, [1901] 29 
Cal., 167, 183, P. C., but Courts cannot make effective 
decree if the parties would not name the arbitrator, 
or if he died or became incapable or refused to act, r 
Stokes, A.-l. Codes, 959. The object of the proviso is 
to impose a kind of moral pressure to prevent people 
who have entered into contracts to refer to arbitration 
from breaking them wilfully and capriciously, ante, 
180-3. Salig v. Jhunna, [1882] 4 All., 546. D. C. 

Banerjee, Arb., 87-94. 

Canon of construction —The clause being restrictive 
of the right to seek the ordinary remedy by suit, must 
be interpreted, if possible, favourably to the right to 
proceed, Adhibai v. Cvrsandas, [1886] 11 Bom., 199, 
214 ; Muhammad v. Ahmad , [1900] 1 P. L. R., 451. 

Code of Civil Procedure— Act V of 1908, Sch. 
II, s. 17-9. 

and the Indian Arbitration Act, 1899— 

These words were added by Act IX of 1899, s. 21. 

contract, must be binding, Ram v. Kalin, [1899] 
22 All,, 135 (reference by one partner without special 
authority, not binding on the firm); and operative, 
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Tahal v. Bisheshar, [1885]' 8 All., 57 (contract broken 
up by conduct of all parties). A revoked submission 
does not bar a suit, Randall v. Thompson, [1876] 1 
O. B. D., 748, Deutsche &c. v. Briscoe, . [1887] 20 

Q. B. D., 177 ; nor one which has lapsed by reason of 
not having been acted upon within a reasonable time, 
Alma v. Sheobaran, [1882] 2 A. YV. X., 58. 

contract to refer, /.<?., an agreement to refer to 
arbitration, as distinguished from an actual submission 
to arbitration which is a full performance of the prior 
agreement, Karam v. Ram Das, [1896] P. R, no 19, 
Muhammad v. Ahmad , supra, Adhlbai v. Cnrsandas, 
[1886] u Bom., 199, 

present or future differences-These words 
were substituted for the words “ a controversy ’ 
(originally enacted) by Act IX of 1899, s. 21. the 
agreement maybe to refer future differences generally, 
Fazulbhoy v. B. P. S. N. Co., [1895] 20 Bom., 232, 
F. B.; and even a pending suit, Sheoamber v. Deodat , 
[1886] 9 All., 168, Shib v. /Am, [1888] 8 A. W, N , 
133, Shea Dal v. Shco Shankar, [1904] 27 All., 53 ; 

quaere. 

specifically enforced~i Story, Eq., s. 670; 
but an action may lie for damages for breach of the 
agreement, Koegler v, Coringo Oil Co., [1875] 1 Cal., 
42, 466. 

but if...suit—These 37 words do not apply to 
any submission or arbitration to which the provisions 
of the Indian Arbitration Act (see Act IX of 1877, s> 
3) or the Civil Procedure Code (see Act V of 1908, 
Sell. II, s. 22) apply. 

such a contract—obviously a contract prior 
to the institution of the suit which the subsistence of 
this contract is to bar, Bitdha v. llahu, [1882] P.R., no., 
130 ; Fakir v. Jaitnal, [1891] P. R., no. 50; Rasa Ali v. 
Fula Ali, [1900] 4 O. C., 17, 20. The contrary view 
taken by the Allahabad High Court in Salig v. Jhunna 
[1882] 4 All., 546 and other cases cited under present 
or future differences above, is doubtful. But see 
U. B. R. (1897-1901), 541. 

refused to perform—The refusal, which must not 
have been acquiesced in, Adhlbai v. Cnrsandas, supra. 
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and which must be antecedent to the suit, Crisp v. 
Ad lardy [1896] 23 Cal., 9.56, must be clearly proved. 
Mere institution of suit is not enough, Kootnud v. 
Chunder, [1879] 5 Cal., 498, 500 ; Tahal v. Bisheshar, 
[1885] 8 AIL, 53, 57 ; Ralliv. Walaiti, [ 1906] P. R., no. 
80. But application for leave to withdraw from arbitra¬ 
tion may be evidence of such refusal, Sheoa tuber v. 
Dcodat, | (886] 9 All., (68. In Kashi v. Ram, [1904] 1 
A. L. J. R., 257, however, the withdrawal, with leave to 
bring a fresh suit, under C. P. C., s. 373 (Act V ol 1908, 
Sch. I, Or. 23, r. 2), of a suit in which the Court had 
made an order of reference to arbitration, was held not 
to bar a fresh suit. 

Construction of submission to arbitration —The 
cardinal principle to be borne in mind is, says Cbanda- 
varkav, J., “that by a submission to arbitration a party 
deprives himself of the right accorded to him by 
common law to have the dispute to which the 
submission relates decided by a court of law. Theiefore, 
it must clearly appear from the terms ot the submission 
that with reference to any point arising that the party 
has so deprived himself. v Bombay F. I. Co. v. Ahmed - 
bhoy, [1908] 13 Bom. L.R., 1, 9. 

Suit upon award—A suit on an award to recover 
money allowed by arbitrator and incidental relief has 
been held not to be a suit for specific performance, 
Fardunji v. Jamsedji, [1903] 28 Bom., r. But see ante, 
129. 


(c) Of the Discretion of the Court. 

22. The jurisdiction to decree specific per- fWieiion :is 
formance is discretionary, and the Courtis not specific per- 
bound to grant such relief merely because it is formance. 
lawful to do so; but the discretion of the Court 
is not arbitrary but sound and reasonable, guided 
by judicial principles and capable of correction by 
a Court of Appeal. 

discretionary —Ante, 231-6. Marshall v. Keac/t, 

[1907] 227 111. 35. Eg., the Court will not interfere in 
favour of a plaintiff who has been guilty of laches, 
ante, 470-9 ; Lightwood, Time Limit , 252 sqq.; Pnreeag 



Laches. 
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v. Khecr , [1867] 8 W, R., 280; Mokund v. Cholay, 

[ 1884] 10 Cal., 1061 ; Mohcndra v, Kali, [1902] 30 Cal., 
265; Nazvab v. Creel, [1905] 27 All, 678. See also 
' Bindcshri x.Jairam Gir, [1887] 9 All., 705 P.O.; Moiee 
v. Lachmun [1868] P. R., no. ro6. Laches is a neglect 
to do something which by law a man is obliged to> do, 
Scbagv . Abitbol , [1816J4 M. &S., 462. Delay, therefore, 
short of the period of limitation, which is not shown to 
have prejudiced defendant and does not raise an infer¬ 
ence of waiver or abandonment on plaintiffs part, is 
not a bar to suit for specific performance, Kissen v, 
Rally, C r 9°S] 33 Cal., 633. Ante, 475-6 ; Peer v. Maho¬ 
med , [1904] 29 Bom., 234, 244-6. See also Erlangcr v. 
New SJ\ Co. } [1878] 3 A.C., 1218, 1230-r ; Mitra, Lim., 
62-73. Where a party to a compromise subsequently 
attempted and in a great measure succeeded in depriv¬ 
ing the other party of the benefit of the agreement, the 
heirs of the former were not granted specific perform¬ 
ance of the agreement, Srishv, Banomali,[ 1904] 31 
Cal., 584, 1 \ C. Ante, 403-4 Where a contract has been 
made by the guardian of a minor, specific performance 
will not be decreed unless the Court deems such perform¬ 
ance to be for the benefit of the minor, Krishnasami 
v. Sundcirappayyar, [1894] *8 Mad., 415; Jugal v. 
Amanda, [1895322 Cal., 545; Khaininncssav. Lake Nath, 
[1899] 27 Cal., 276 ; Sanvarjan v. Fakharuddin , [1906] 
34 Cal., 163, R B., and other cases cited ante, 250, 513. 
Where defendant broke his contract (for sale of land) 
with plaintiff and sold the land to a third party with 
notice, tire fact that refusal of relief to plaintiff would 
leave such third party in possession, was held not to 
affect the question as to the propriety of the Court 
exercising its discretionary power to enforce the contract. 
Gurusami v. Ganapathia , [1879] 5 Mad., 337. 

lawful —Under ss. 12-21, supra. 

not arbitrary— Ante, 39-40, 232-4. 

judicial principles— v. g., the inconvenience of 
leaving parties to successive actions for damages may 
induce a Court to decree specific performance, Doherty 
V. Allman, [1878] 3 A.C., 709, 720-1. 

Court of Appeal— Ante, 235. But the appellate 
Court does not lightly interfere, Jaiptd v, Indar , [1905] 
31 I. A., 67. 
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The following are cases In which the Court 
may properly exercise a discretion not to decree 
specific performance : 

cases— paragraph not exhaustive, but merely 
illustrative of the general principle embodied in para i, 
Peer v. Mahomed, [ 1904 ] 2 9 Bom., 234. 

1. Where the circumstances under which 
the contract is made are such as to give the 
plaintiff an unfair advantage over the defendant, 
though there may be no fraud or misrepresen¬ 
tation on the plaintiff's part. 


Illustrations , 


(«) A, a tenant for life of certain property, assigns his interest 
therein to 13 . C contracts to buy, and B contracts to sell, that 
interest. Before the contract is completed, A receives a mortal 
injury from the effects of which he dies the day after the contract 
is executed, If B and C were equally ignorant or equally aware of 
the fact, B is ehtitled to specific performance of the contract. 
If B knew the fact, and C did not, specific performance of the 
contract should be refused to B. 

(/j?) A contracts to sell to B the interest of C in certain stock - 
in trade, ft is stipulated that the sale shall stand good, even 
though it should turn out that Cs interest is worth nothing. In 
fact, the value of Cs interest depends on the result of certain 
partnership-accounts, on which he is heavily in debt to his partners. 
This indebtedness is known to A, but not to B. Specific per¬ 
formance of the contract should be refused to A. 

(c) A contracts to sell, and B contracts to buy, certain land. 
To protect the land from Hoods, it is necessary for its owner to 
maintain an expensive embankmenL. B does not^ know of this 
circumstance, and A conceals it from him. Specific performance 
of the contract should be refused to A. 

(d) A. f s property Is put up to auction. B requests C, A's 
attorney, to bid for him. C does tills inadvertently and in good 
faith. The persons present, seeing the vendor's attorney bidding 
think that he is a mere puffer and cease to compete. The lot is 
knocked down to B at a low price. Specific performance of the 
contract should be refused Lo B. 

Principle —Equality and fairness are essential to 
attract the Court's jurisdiction in specific performance, 
ante, 368-9. 

circumstances under which the contract]is 
made —The fairness of a contract must be judged of at 
the time it is entered into or becomes complete, 
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Oanga v. fa,gal, [189?] 23 Cal., 15, 25, P.C. Ante, 377-8. 
A family compromise therefore will be tested with 
reference to the doubt which existed at the time of 
its making, Shib Lai v. Col/r. of Bareilly, [1894 ] 16 
All, 423, 433 ; ante, 124-6. 

unfair advantage —&. g., defendant rna} r have 
been influenced by the motive of getting rid of a cri¬ 
minal charge brought against him by' plaintiff, Callianji 
v. Narsi, [ 1895 ] 19 Bom., 764. Inadequacy of consi¬ 
deration may afford evidence of unfair advantage, 
jamsetji v. Kashauilh, [ 1901 j 26 Bom., 326, 330 ; 
Middleton v. Brown, [1878J 47 L.J., Ch., 411. 

no fraud or misrepresentation— for relief 
where either is present see ss. 26, 28, 35 a), post. Fraud 
is defined in I.C.A., s. 17, misrepresentation in ibid, s. 18. 

Ill. {a)—Ellard v. Landaff, [1809] 1 B. & 11 .,' 241, 
12 R.R., 23. Silence may sometimes he fraudulent, ante, 
276-S6, and even where not fraudulent it may create 
a case of hardship, ante, 370-T. 

Ill. ( h)—Smith v, Harrison, [1S56] 26 L.J., Ch., 412 
(sale was set aside at purchaser’s suit). 

Ill. '0)— Shirley v. Stratton, [1785] 1 Bro. Ch., 440. 
For cases of ‘ aggressive deceit' see ante, 275-6. 

Ill. (d ) — Twining v. Monice, [1788] 2 Bro. Cln, 
326. As to * surprise/ see ante, 429-30 ; as to puffing 
at auctions, ante, 301. 

II. Where the performance of the contract 
would involve some hardship on the defendant 
which he did not foresee, whereas its non-per¬ 
formance would involve no such hardship on 
the plaintiff. 

Illustrations. 

(*) A is entitled to some land under Ids father’s will on con 
diLion that, it tie sells it within twenty-five years, half the purchase- 
money shall go to B. A, forgetting' the condition, contracts, 
before the expiration of the twenty-five years, to sell the land to 
C Here, the enforcement of the contract would operate so harshly 
on A, that the Court will not compel its specific performance in 
favour of C. 

( t ) A and B, trustees, join their beneficiary, C, in .? contract 
to sell the irust-estate to D, and personally agree to exonerate 
the estate from heavy incumbrances to which it is'subject, 'The 
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purchase-money is not nearly enough to discharge those incumbran¬ 
ces, though, at the date of the contract, the vendors believed it to be 
sufficient. Specific performance of the contract should be refused 
to 1). 

{g) A, the owner of an estate, contracts to sell it to B,and stipu¬ 
lates that he, A, .shall not be obliged to define its boundary. The estate 
really comprises a valuable property, not known to either to be 
part of it. Specific performance of the contract should be refused 
to B, unless he waives his claim to the unknown property. 

(h) A contracts with B to sell him certain land, and to make 
a road to it from a certain railway-station. It is found afterwards 
that A cannot make the road without exposing himself to litigation. 
Specific performance of the part of the contract relating to the 
road should be refused to B, even though it may ,be held that he 
is entitled to specific performance of the rest with compensation 
for loss of the roach 

(<) A, a lessee of mines, contracts with B, his lessor, that at 
any time during the continuance of the lease B may give notice 
of his desire to take the machinery and plant used in and about 
the mines, and that he shall have the articles specified in his notice 
delivered to him at a valuation on the expiry of the lease. Such 
a contract might be most injurious to the lessee’s business, and 
specific performance of it should be refused to B. 

(j) A contracts to buy certain land from B. The contract is silent 
as to access to the land. No right of way to it can be shown to 
exist. Specific performance of the contract should be refused to B. 

(A) A contracts with B to buy from B’s manufactory and not 
elsewhere all the goods of a certain class used by A in his track, 
the Court cannot compel B to supply the goods, but if he does not 
supply them A may be ruined, unless he is allowed to buy them else¬ 
where Specific performance of the contract should be refused to B. 

Principle —He who seeks equity must do equity. If 
the bargain is unconscionable it cannot be equitable 
to enforce it specifically. Ante, 378 sqq. 

hardship —not mere improvidence or inadequacy, 
Lciwrk v. Lees, [1882] 7 A. C.,31, 36 ; nor, apparently, 
the becoming impossible at a subsequent stage of the 
object of a party to the contract, Bnbshelti v. Venkata- 
ramana, [1879] 3 Bom., 154. Substantial deficiency in 
area, Bank of Bengal v. Akhoy, [1901] 6 C. W. N., 365, 
or even unilateral mistake of defendant may make a case 
of hardship, Rudisilt v. Whitener [1907] 15 L. R. A., N. 
S., 81. 

did not foresee - The hardship must not therefore 
be a result obviously [lowing from the contract, and 
must apparently arise from something collateral, conceal¬ 
ed and latent, Pembroke v. Thorp, [1740] 3 S\v., 437, 
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443?;. Ante, 383-4. No hardship, therefore, where spe¬ 
culative purchase, made with eyes open, is set aside 
JanuMhari v. Gossain [1909] '3 C.W.N., 710. Asa 
general rnle the question of hardship is to be judged of 
jit the time it is entered into ; exception admitted where 
events involving hardship have occurred subsequent 
to the contract, due in some way to the party seeking 
specific performance, Peer v. Mahomed, [1904] 29 Horn., 
234. Ante, 393-5. 

hardship on the plaintiff— Where both parties 
are in a similar predicament the plaintiff’s equities 
prevail. He is entitled to be placed in slain quo. Ante, 
383. But where only great inconvenience will be 
caused to the plaintiff, the Court may refuse specific 
relief, Wedgwood v. Adams, [1843] 6 Bear., 600. For a 
case where there was balancing of hardship, see 
Mohendra v. Kali, [1902] 30 Cal., 265. 

Ill. (e)—Faiue v. Bnnvn, [1750] 2 Ves. Sr., 307 
(cited). Instance of forfeiture. 

Ill. (f) — Wedgwood v. Adams, supra. 

HI- if/) — Baxcnda/e v. Seale, [1855] 1 9 Beav., 60 r. 

111 . {h ,— Peacock v. Benson, [1848] 11 Beav., 353. 
Ante, 388. 

Ill. (/)— Talbot v. Ford, [1842] 13 Sim., 173 (injunc¬ 
tion to prevent breach of covenant was also refused,'. 

Ill. ( 7 )— Denne v. Light, [1857] 26 L. J., Ch., 459. 

III. (ft)— Hills v, Croll, [1847] 2 Ph., 60. 

The following is a case in which the Court 
may properly exercise a discretion to decree 
specific performance:— 

III. Where the plaintiff has clone substantial 
acts or suffered losses in consequence of a con¬ 
tract capable of specific performance. 

Illustration . 

A sells land to a rail way-company, who contract to execute 
certain works for Ills convenience. The company take the land 
and use it for their railway. Specific performance of the contract 
to execute the works should be decreed in favour of A. 

Principle, —Where an agreement has been performed 
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in part, a Court of equity will even stretch a point to 
compel its complete performance. Ante, 313-6. Stub- 
Lai v. Collector, [(894J 16 AIL, 423, 436. 

acts or losses - Question of fact. A causal re¬ 
lation should be established between the contract and 
the acts or losses, and if any acts are relied upon, they 
should be of a substantial character. Cf. Ante, 316-7, 
323-4. Mathewson v. Ram [1909] 9 C. L. J., 523, 548. 

capable of specific performance —Agreements 
referred to in sections 4 (a , (c), and 21, supra, are, 
therefore, excluded. 

Ill. Storer v. G.W. Ry. Co., [1842] 2 Y. & C., Ch., 
48. Herzog v. Atchison T. S. R. Co., [1908] 17 L R. A., 
N.S., 42S. 

(d) For whom Contracts may he specifically enforced. 

Object —Second part of the chapter, dealing largely 
with adjective law. “Hitherto the application of the 
specific relief has been tested and limited with reference 
to the contract itself, and now it is to be further tested 
and limited with reference to the persons affected by 
the contract/’ Collett, 188. 

23. Except as otherwise provided by this 
Chapter, the specific performance of a contract 
may be obtained by— 

(a) any party thereto ; ' 

any party— Cf. I. C. A., s. 37 v ^Aiite, 499. The 
parties to the contract are necessary and sufficient 
parties to the action. Safiur Rahman v.- Maharamnn- 
nessa, [1897] 24 Cal., 832. An agent contracting as 
such cannot ordinarily sue; I. C. A , s. 230. A receiver 
may with leave of Court, Wilkinson v. Gangadhar, 
[1871] 6 B. L. R., 486; ante, 705-8. Third parties can¬ 
not be brought in in suits for specific performance, 
Ahmedbhay 1 v. Petit [1909] 11 Bom. L. R., 544, 559. Cf. 
De Hoghton v. Money [1866] 2 Ch., 164. 

(b) The represeatative in interest, or the 
principal, of any party thereto : provided that 
where the learning, skill, solvency or any per¬ 
sonal quality of such party is a material ingre- 

l/ 
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client in the contract, or where the contract 
provides that his interest shall not be assigned, 
his representative in interest or his principal 
shall not be entitled to specific performance of the 
contract, unless where his part thereof has already 
been performed ; 

Scope —Case of succession by transfer to the contract 
itself, (t) where no personal quality is involved, and 
(2) where the contract is assignable. Ante, 499-503. 

representative in interest— e. g., transferee, 
executor, administrator, assignee in insolvency, 
committee in lunacy. Cf. 1. C. A., s. 37, para. "2. 
Corbel v. P/owden, [(884] 25 Ch, I)., 678. " As to suits 
by benamidars see ante, 510 n. Where a grantee died 
and the grantor for sometime after treated his heir, who 
was not in existence at the time of the grailt, as entitled 
thereunder, held that no equity arose in favour of 
this heir to enforce specific performence of the agree¬ 
ment under which the grant was made, Pndinanitnd v. 
Hayes, [<901] 5 C. W. N., 806, 1 \ C. Where land was 
sold subject to an agreement to repurchase within a 
certain period, and the vendor died, his representatives 
enforced specific performance of the contract to resell, 
though there was no express reservation of the right in 
their favour, 1 L. B. R., 257. 

principal —See I.C.A., s. 226 ; where the principal 
is undisclosed, see ibid, ss. 230(2), 231, 232. 

personal quality — Mohendra v. Kali, [1902] 30 
Cal. 265 (case oflease\ 7 Laws of Eng., s. 849. 

assigned —As to assignability of contracts see 
ante, 501. 7 Laws of Eng., 495, sqq. 

his part — i. e , of the party whose learning, 
skill, solvency, or any personal quality is a material 
ingredient in the contract. Ante, 502. 

(c) where the contract is a settlement on 
marriage, or a compromise of doubtful rights 
between members of the same family, any person 
beneficially entitled thereunder ; 

Scope — An exception to the general rule that only 
parties to a contract may enforce it. 7 Laws of Eng., 
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s. 705. Ante, 507; contract generally executed, and 
not executory, Fry, s. 202. 

settlement— defined, s. 3 ante, 
settlement on marriage-— Ante, 481-3. 

compromise of doubtful rights— For the 

law regarding family arrangements see ante, 125, 508; 
Kamalkumari v. Narendra , [1907] 9 C. L. J.,” 19 ; 
Sankar v. Bijoy, [1908] 13 C. W. X., 501 ; Ganatha v. 
Tnljaram , [1908] 19 M. L. J. R,, 4. 

person beneficially entitled—/, <•., entitled to 
the benefit of the settlement or compromise, though 
otherwise a stranger to the agreement, Availh v. 

[1904] i A. L. J. R., 329. Where parties to a deed, 
whereby a suit lor partition was compromised, 
agreed to pay a certain sum ot money to the plaintiff, 
he became entitled,to recover same by suit, though he 
was no party to either the suit or the compromise, 
Protap y. Sara/, [r902] 5 C. W, N., 386. 

(d) where the contract has been entered 
into by a tenant for life in due exercise of a 
power, the remainderman ; 

'Scope—Cabs where the estate is held for the time 
being by a limited owner, who represents the estate and 
is empowered to and does act for its benefit* The re¬ 
mainderman is therefore interested in the fruit of the 
contract entered into by this owner. 

tenant ^ for life —An estate for life gives the 
tenant the right to hold the lands during his life, but 
his interest therein ceases at his death, and does not pass 
to his heirs or other representatives, Williams, R. P. f 
1 to. In India a Hindu widow holds an estate to some 
extent analogous to that held by a life-tenant elsewhere. 

due exercise of power~Ante, 306. The object 
ot the power is the better management and enjoyment 
of the estate, and it is duly exercised when the con¬ 
tract is made on behalf both of the tenant for life and 
the remainderman. 

remainderman —A person taking the remainder, 
which is an ulterior estate immediately expectant on 
an estate granted out of a larger one, "and created at 
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the same time in favour of a third party by the original 
owner, 2 Blackstone, Com., 164, 

(e) a reversioner in possession, where the 
agreement is a covenant entered into with his 
predecessor in title and the reversioner is entitled 
to tire benefit of such covenant; 

if.) a reversioner in remainder, where the 
agreement is such a covenant, and the rever¬ 
sioner is entitled to the benefit thereof and will 
sustain material injury by reason of its breach ; 

Scope —Cases of covenants running with the land, 
ante, 484 sqcj. Malhen'son v. Ram [1909] 9 C. L. J., 
523, 549-51. The successor may sue to enforce 
such covenants when he has entered into possession. 
If he has not done so, the heir expectant may also sue, 
provided the breacli of the covenant is likely to injure 
the reversion materially. Ante, 505. Relief asked for 
will generally be preventive, by way of injunction, 
s. 54, post. 

reversioner —Expression used loosely to signify 
the owner of any estate in expectancy, and to include 
a remainderman and an assignee, ante, 504; Collett, 
197-8 ; Nelson, 205-6 ; Desai, 91-2. A reversion strictly 
is the residue of an estate left in the grantor, to com¬ 
mence in possession after the determination of some 
particular estate granted out by him, 2 Blackstone, 
Com., 175. 

in possession, as distinguished from in remain¬ 
der in cl. (/,. Both expressions are inaccurate. What 
is intended by the first is a person who had an estate in 
expectancy when the covenant was made in favour 
of the owner for the time being, but has since entered 
into possession and is the owner now. The second 
expression means the owner of an estate in expectancy 
who has not yet come into possession. 

covenant —‘An agreement, convention or promise 
of two or more parties, by deed in writing, signed, 
sealed and delivered, by which either of the parties 
pledges himself to the other that something is either 
done or shall be done or stipulates for the truth of 
certain facts. No particular technical words are 
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requisite, for any words or form of expression which 
import an agreement or act will suffice.' Wharton, 
2x6. The agreement may not be under seal, 11 ay no. 
v. Cummings, [1864] 16 C. B., X. S,, 421. Brown, 
Con., 1. 

benefit —Ante, 4S8. 

material injury— The present owner in posses¬ 
sion is the proper party to enforce the covenant, and 
if any other person seeks to do so he has to show 
(x) that it runs with the land, and (2) its breach will 
materially injure him, Ante, 504-5. 

(g) when a public company lias entered into a 
contract and subsecpiently becomes amalgamated 
with another public company, the new company 
which arises out of the amalgamation ; 

Scope —A particular case of assignment of contracts, 
ante, 505 ; Try, s. 239. For the liability of the 
amalgamated company see s. 27 (dp, post. 

now company —is a representative in interest 
of the two old companies which have become amal¬ 
gamated. 

(//) when the promoters of a public, company 
have, before its incorporation, entered into 
a contract for the purposes of the company, and 
such contract is warranted by the terms of 
incorporation, the company. 

Scope —Case of succession to benefit of contract 
which is within the scope of the purposes of the 
company. Ante, 506. Cf. s. 21 (/) ante, and s. 27 (c) 
post. 

contract for the purposes of the company— 

i. <?., agreements for the working purposes of the com¬ 
pany, and not for taking shares in it, Imperial lee Co. 
v. Wadia, [1S89] 13 Bom., 415. 

warranted by the terms of incorporation- 

fa’., inlra vires ; Shrewsbury v. North S. Ry. Co., [1865] 
1 Tq., 593, 615 ; ante, 258-9. Cf. s. 21 (f) ante. 
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(e) For whom Contracts cannot be specifically 
enforced. 

Scope —S. 24 deals not with objections derived from 
the nature of a contract, but with objections personal 
to the plaintiff, ante, 51! ; Stub Dial v, Hint Nami, 
[1890] P. R., no. 100. Collett, 211-2. 

Personal bars 24. Specific performance of a contract 
to ihe relief, cannot be enforced in favour of a person— 

(tf) who could not recover compensation 
for its breach ; 


Illustration to c'ause (</)— 

A, in the character of agent for B, enters into .in agreement 
with C to buy C’s house, A is in reality acting- not as agent 
for B but on his own account. A cannot enforce specific perform¬ 
ance of this contract. 

could not —there is a legal bar to the recovery, or 
it is inequitable that the plaintiff should be allowed to 
recover, Eg*, the plaintiff may be guilty ol fraud on 
the defendant, McPherson v. 'Watt, [t 878] 3 A. C., 254, 
or on the public, Post v. Marsh, f 1i] f6 Ch. D., 406* 
Collett paraphrases could as ‘ought/ S, R,, 212. 

compensation for breach— I. C. A., s. 73. 

Ill- —I. C. A., s, 236; Philips : : v. Bucks, [1683] 1 
Verm, 227. 

(b) who has become incapable of performing, 
or violates, any essential term of the contract 
that on his part remains to be performed ; 

Illustrations to clause (&)— 

(i) A contracts to sell B a house and to become tenant thereof 
for a term of fourteen years from the date of the sale at a speci¬ 
fied yearly rent. A becomes insolvent. Neither he nor his 
assignee can enforce specific performance of the contract. 

(ii) A contracts to sell B a house and garden in which there arc 
ornamental trees, a material element in the value of the property 
as a residence. A, without IVs consent, fells the trees. A 
cannot enforce specific performance of the contract. 

(iii) A, holding land under a contract with B for a lease, 
commits waste, or treats the land in an unhushandlike manner. A 
cannot enforce specific performance of the contract. 

(iv) A contracts to let, and B contracts to take, an unfinished 
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bouse, H contracting to finish the house ancl the lease to contain 
covenants on the part of A to keep ih* house in tepair. H 
finishes the house in a very defective manner: he cannot, enfoice 
the contract specifically, though A and B may sue each other for 
compensation for breach of it., 

incapable of performing— Incapacity may be 
mental, physical or legal, ante, 512. 

violates—“acts in fraud or contravention of the 
contract, or at variance with it, or tending to its 
rescission and the subversion of the relation established 
by it,” Fry, s. 957. A subsequent mortgage by a 
vendor of immoveable property does not disentitle 
him to specific performance, if be is able and willing' 
to give a title free from incumbrances, Mrghraj v." 
Chunilal, [1905] 1 N. L. R., 190. 

essential term— Cfi ss. 14-15, ante. Small breaches 
of good faith do not bar specific relief, but may 
affect the costs, Fry, s. 98 r. As to a condition 
precedent, see ante, 336. A substantial performance of 
the covenants of a lease is a condition precedent to 
the exercise of the right of renewal, Bastin v. Bidwell, 
[4881] 18 Ch. I)., 238, and a notice before expiry of 
term may also be essential, Nicholson v. Smith, [1883] 
22 Ch. D., 640, In a contract for sale of land delay 
in payment of the purchase-money beyond the time 
fixed by the purchaser, who had wrongly insisted on an 
absolute warranty of title, was held to have disentitled 
him to specific performance, Bindeshri v. Jairam, [1887] 

9 All. 705, P. C. Cf. Fakir v. Abdulla, [1887] 12 Bom., 
658. Where the vendor contracted to sell an estate 
not in his possession, in consideration of advances to 
enable him to sue for its recovery, which the purchaser 
failed to make, the latter’s suit tor specific performance 
and delivery of the recovered estate on tendering the 
balance of the purchase-money, was dismissed, 
Pmhlad v. Budhn, [1869] 2 B. L. R., irr, P. C, As 
to when time is of the essence of the contract, see 
ante, 337-43. 

remains to be performed— The default may 
be in respect of acts which ought to have been per¬ 
formed in the past or which have to be performed in 
future ; Collett, 2[3. In a suit for specific performance 
of a contract to sell, the plaintiff, if be has not previous¬ 
ly tendered the money to the defendant, is bound to 


9 6 


APPENDIX- C. 


ZS 


pay it into Court, Mahadoo v. Hubeebool ,[1871] 15 
W. R , 44. Cf. ante, 520. 

HI. Ii'—Lord v. Stephens, [1835] 1 Y. & C., Ex., 
228, 41 R. R., 249. Ante, 466. 

Ill. ii )—Magennis v. Fallon, [1829] 2 Molloy, 561 ; 
ante, 462. 

Ill. (iii)— Fry, s. 959; ante, 463. This and ill. 
(ii) refer to acts destructive of the purpose oi the contract 
committed by either party. 

Ill. ( iv)— Tildcslry v. Clarkson , [1862] 30 Beav., 
419; Lamarr v. Dixon, [1873] 6 H. L., 423. 

(c) who lias already chosen his remedy and 
obtained satisfaction for the alleged breach of 
contract ; or 


Illustration to clause (c) — 

A contracts to let, and B contracts to take, a house foi a 
specified term at a specified rent. B refuses to perform the 
contract. A thereupon sues for, and obtains, compensation for 
lhe breach. A cannot obtain specific performance of the con¬ 
tract. 

Principle-Nemo debet bis vexari pro nna el cadent 
causa. Ante, 512. 

remedy—s. 19, ante. I. C. A , s. 73. 

obtained satisfaction— A decree for damages, 
even if unexecuted, will bar a subsequent suit for 
specific performance, for the decree-holder should 
execute his decree. 

Ill. - Sainter v. Ferguson, [1849] 1 Mac. & G., 286 . 
(d) who previously to the contract, had notice 
that a settlement of the subject-matter thereof 
(though not founded on any valuable consi¬ 
deration) bad been made and was then in force. 

Scope—Passive protection afforded to executed 
voluntary settlements as against transferee with notice. 
Cf. s. 54, ill. (g); also s. 25 (c), post. As to active 
enforcement of settlements in favour of beneficiaries, 
whether volunteers or not, the Act is silent. Ante, 483. 
The English rule lias been stated to be that a contract 
to sell a settled estate to a person, with full notice of 
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the voluntary settlement, will be enforced at the suit 
of the purchaser, Sugden, V. & P, f 714. Here we have 
a more equitable rule. Ante, 77. 

notice—Cf. definition, T. P. A., s. 3. 
settlement—defined, s. 3 ante. As to voluntary, 
settlements see ante, 481-2. 

valuable— L c. } money or money's worth, or mar¬ 
riage, 1 Story, Eg, s. 354. 

consideration—defined, I. C. A., s, 2 (d). 
had been made—/.<?., the settlement is executed, 
not executory, ante, 482. 

in force—/. e. y valid and subsisting, though the 
beneficiaries may not then be in actual enjoyment of 
the benefits, Collett, 214, 

25, A contract for the sale or letting of 
property, whether moveable or immoveable, can¬ 
not be specifically enforced in favour of a vendor 
or lessor— 

(tf) who knowing himself not to have any 
title to the property, has contracted to sell or let 
the same ; 


Illustration . 

* 

(<?) A, without C’s authority, contracts to sell to B an estate 
which A knows to belong to C. A cannot enforce specific per¬ 
formance of this contract, even though C is willing to confirm it. 

Scope —As distinguished from s. 18 ante, s, 25 deals 
with cases of vendors or lessors, who by reason of their 
personal default, have no title at all to the property 
conveyed, and come into Court as plaintiffs. In cases 
dealt with by s. 18 the purchaser or lessee is the 
plaintiff and the defendant has or had an imperfect 
title capable of subsequent rectification. Where the 
imperfection is not capable of rectification, ss. 14 
and 15, supra, may be in point. Ante, 450. Stokes thinks 
the intention of the legislature was to lay down a rule in 
accordance with the view apparently held by Knight 
Bruce, V. C., in Adams v. Broke , [1842] 1 Y. & C., 
Ch., 627, 630, and subsequent acquisition of title will not 
entitle the vendor to enforce specific performance even 
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though the time fixed for completion has not passed, i 
A.-/. Codes, 967. But query ; see ante, 451; Collett, 
216 ; 4 Pomeroy, Eq. /., 2772 n. 

sale—defined, 1 . C. A., s. 77. 

property, moveable or immoveable— defined, 
General Clauses Act (X of 1897), s. 3. 

any title— in himself or in those whom he has a 
legal or equitable right to require to join in the 
conveyance, Fry, s. 8 /8. The purchaser may have 
damages for loss of bargain or dispossession, 
Amanoollah v. Mahomed, [1874] 22 W. R., 442 ; 
Gajapalhi v, Alagia , [1885] 9 Mad. 89. 

Ill. fa )—Noel v. Hov, [1820] cited in Sugden, V. 

P., 217 ; ante, 450. 

(£) who, though lie entered into the contract 
believing that he had a good title to the property, 
cannot, at the time fixed by the parties or by 
the Court for the completion of the sale or letting, 
give the purchaser or lessee a title free from 
reasonable doubt; 


Illustrations . 


(b) A bequeaths his land to trustees, declaring that the}' may 
sell it with the consent in writing of R. 8 gives a general 
prospective assent in writing to any sale which the trustees may 
make. The trustees then enter into a contract with C to sell him 
the land. C refuses to carry out the contract. The trustees cannot 
specifically enforce this contract, as, in the absence of B's consent 
to the particular sale to C, the title which they can give C is, as 
the law stands, not free from reasonable doubt. 

( c ) A, being in possession of certain land, contracts to sell it 
to Z. On enquiry it turns out that A claims the land as heir of 
B, who left the country several years before, and is generally 
believed to be dead, but of whose death there is no sufficient proof. 
A cannot compel Z specifically to perform the contract. 

Scope— Cl. (b) differs from cl. {a) in so far that in 
cases under the latter the plaintiff knows that he has 
no title, and in cases under the former he believes 
that he has a good title, but cannot make it out. 
Ante, 451-6, 
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free from reasonable doubt—/, e. a marketable 
holding title, good in a business man’s point of view, 
though possibly bad in a technical conveyancing point 
of view, Re Scoit & Alvarez Contract, [t 895] 2 Ch., 
603, 613. Ante, 351-2. In the absence of a contract 
providing that the plaintiff should show only such title 
as he could give, or some other special contract as to 
title, the contract cannot be specifically enforced in 
his favour unless he can show a good title, Mahomed 
v. Musaji, [1891] 15 Bom., 657. The question whether 
there is room for reasonable doubt must, be determined 
with reference to the facts of each individual case 
as they exist at the time when the suit is brought, 
Ahmedbhoy v. Petit [1909] u Bom. L. R, 545, 565. 
See Fry, ss. 890-1, for titles which have been held 
to be doubtful or otherwise in England. 

Ill. ( b )— Sykes v. Sheard, [1863] 2 De G. J. & S., 
6 ; Mailings v. Trinder , [1870] 10 Eq., 449. But see 
Jeffreys v. Marshall , [1870] 23 L. T., 548. Ante, 454. 
'Here the doubt is as to a question of law. 

Ill. (c) —Ante, 454. Here the doubt is as to a 
question of fact. 

(c) who, previous to entering into the contract, 
has made a settlement (though not founded on 
any valuable consideration) of the subject-matter 
of the contract. 


Illustration . 

(d) A, out of natural love and affection, makes a settlement of 
certain property on bis brothers and their issue, and afterwards 
enters into a contract to sell the property to a stranger, A cannot 
enforce specific performance of this contract so as to override the 
settlement and thus prejudice the interests of the persons claiming 
under it. 

Scope—Passive enforcement of a voluntary .settle¬ 
ment against settlor, ante, 482. “The Court will not 
allow a voluntary settlor to force on an unwilling 
purchaser a title depending on the invalidity of the 
settlement/' Fry, s. 890. Cf. s, 24 id), ante. 

Ill.— Johnson v. Regard, [1822] T. R., 281, 294 | 
Peter v. Nicoll-s , [1871] 11 Eq., 391 (defendant willing 
purchaser). 
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(/) For whom Contracts cannot be specifically 
enforced , except with a Variation . 

26. Where a plaintiff seeks specific perform¬ 
ance of a contract in writing, to which the defen¬ 
dant sets up a variation, the plaintiff cannot obtain 
the performance sought, except with the variation 
so set up, in the following cases (namely) :— 

Scope —Case of defendant resisting specific perform¬ 
ance of a contract in writing partially . {S. 28 post 

deals with the cases where he resists specific performance 
as a ivhole.) Rectification of a contract by way of 
defence; Ch. Ill post deals with rectification actively 
by a plaintiff, The defendant may prove by evidence, 
parol or otherwise, that something has to be added to 
or altered in the written contract, and then, if the 
plaintiff seeks specific performance, the latter has to 
submit to the variation! 2 Dart, V, &’ P., Ch, XVII, 
(5). In ch {a) and (bj the matter objected to by the 
defendant is embodied in the document itself, in the 
other clauses the matter of defence is extrinsic to the 
document. Ante, 306-11, 432-5. See s. 34 post for 
specific performance after rectification. 

plaintiff seeks specific performance—If the 
plaintiff seeks some other remedy, e. g., damages, no 
question of variation need arise. S. 4, ante. But if he 
elects to sue for damages, he cannot seek this remedy 
in a subsequent suit, but must ask for it in the 
alternative in the suit for specific performance, see 
$s. 19 and 29. Ante, 536, Cf. Ganesh v. Mohesh, [1909] 
13 C, W. N., 669 (mesne profits cannot be subsequently 
claimed). 

a contract —/. e. y a real and complete contract. 
“ The sectioji assumes that the parties are agreed as 
to the existence of the contract but not agreed as 
to specific terms....There is no provision of law which 
entitles the plaintiff to claim a variation in the terms 
of his contract when lie finds that the contract itself 
cannot be carried out," Narainw Aukhoy, [1885] 12 
Cal., 152, 155. 

in writing— either by the agreement of the parties 
or under some statutory requirement. 
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sets up—-and may prove by parol evidence, I. Ev. 
Act, s. 92, prov. 1 ; ante, 3 * 0 "i> Of. Ambicci "v• Ga/shiioi, 
[i90y] 13 C. W. N„ 326. 

{a) where by fraud or mistake of fact the 
contract of which performance is sought is in 
terms different from that which the defendant 
supposed it to be when he entered into it; 

Illustration . 

(a) A, B and C sign a writing by which they purport Lo contract 
each to enter into a bond to i.) for Rs. £,ooo. In a suit by V. 
to make A, B and C separately liable each to the extent of 
Rs. 1,000, they prove that the word “each'' was inserted by 
mistake; that the intention was that they, should give a joint 
bond for Rs. i.ooo. D can obtain the performance sought only 
with the variation thus set up. 

Seof>e —Difference in terms between the actual 
agreement and the written contract, ante, 3^8* 

fraud—defined, I. C. A., s. 17. Qy - 1 if innocent 
misrepresentation (I. C. A., s. 18) is included. Collett 
thinks it is, S. R, 225. 

mistake of fact— d. C. A., ss. 20, 22. 

in terms different— -The defendant is ignorant ot 
the addition, alteration, omission or variation made in 
the terms of the contract by the plaintiff, and this 
ignorance may be due to the plaintiff s conduct, vtz>> 
fraud, or to himself alone. 

Ill. (a)—Gordon v. Hertford , [1817] 2 Madd., 106. 
Ante, 432. 

(b) whereby fraud, mistake of fact, or surprise 
the defendant entered into the contract under a 
reasonable misapprehension as to its effect as 
between himself and the plaintiff ; 


Illustration. 

(b) A sues B to compel specific performance of a contract in 
writing to buy a dwelling-house. B proves that he assumed that 
the contract included an adjoining yard, and the contract was so 
framed as to leave it doubtful whether the yard was so included or 
not. The Court will refuse to enforce the contract, except with 
the variation set up by 13 . 
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Scope —Under cl. («) the error is one of lact, as to 
the terms of the document, and may be due to fraud 
or mistake, under cl. ( b) the error may be one of law, 
as to the effect of the document, and it may be due 
to fraud, mistake or surprise, and must be of a reasonable 
character. Under cl. (b) there is no difference about 
the terms, but they are ambiguous and the defendant 
lias misunderstood them. Ante, 308, 433. 

surprise —is nothing else than the want of 
mature deliberation, Pollock, Con., 634 ; ante, 429-30 ; 
1 Story, Eg., s. 251 n. Fry, s. 752. An innocent 
misrepresentation may also lead to surprise, and make 
the defendant's consent a delusion, 1 Story, Iiq , 222, 
251. The word is now very seldom used, and Pollock 
takes its use here to be no more than a piece of 
abundant caution, F. M. M., 74. “ The surprise must 
have been induced by some faulty conduct of the 
plaintiff not amounting to actual fraud,” 1 Stokes, A -/. 
Codes, 968. 

reasonable —not arbitrary or trivial, but such as a 
man of ordinary capacity, using ordinary caution, might 
in the circumstances have fallen into. Higginson v. 
Clowes, [1808] 15 Ves., 516. This limitation does not 
occur in cl. ( a ); the reasonableness or otherwise of the 
blunder is therefore of value only as evidence of the 
fact ot the blunder, Collett, 223. Ante, 430. Every 
misapprehension does not vitiate a document, Fry, 
s. 765. 

misapprehension —for the ambiguity either party 
may be responsible. 

Ill (6) — Mosey v. Bigwood, [1862] 8 Jnr., N.S., 803. 

(e) where the defendant, knowing the terms 
of the contract and understanding its effect, has 
entered into it relying upon some misrepresenta¬ 
tion by the plaintiff, or upon some stipulation on 
the plaintiff’s part, which adds to the contract, 
but which he refuses to fulfil ; 

Illustration . 

(c) A contracts in writing to let to B a wharf, together 
with a strip of /Vs land delineated in a map. Before signing 
the contract, B proposed orally that he should be at liberty to 
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substitute for the strip mentioned in the contract another strip 
of A's land of the same dimensions, and to this A expressly 
assented. B then signed the written contract. A cannot obtain 
specific performance of the written contract, except with the 
variation set up by B. 

Scope —The matter relied upon by the defendant is 
outside the written contract but is a parol addition 
contemporaneous with it. Ante, 309 j Pollock, M. M., 
127-8, Semble that the doctrine of Irnham v. Child, 
[1781] t Bro. Ch., 92 (see Sugden, V. & P, 173 ; 1 Story, 
•Eg., s. 113), that where parties omit any provision 
from a deed upon the supposition of its being illegal 
and trust to each other’s honour, they must rely upon 
that and cannot require the defect to be supplied by 
oral evidence, has been modified by this clause. 
Collett, 228-9. 

misrepresentation —I. C. A., s. 18; does not 
here exclude f raud, which generally is misrepresentation 
made with intent to deceive, either actual or presumed. 
Collett, 226. 

relying upon —It is this reliance upon the plain¬ 
tiffs statement or promise which creates an equity in 
favour of the defendant, 

Stipulation —Where property was sold under 
'‘certain conditions as agreed upon,” the defendant was 
permitted to prove by oral evidence contemporaneous 
parol agreement adding to the terms of the written 
agreement, Cults v. Brown, [1880] 6 Cal. 328. 

Ill. (c) — Clarltev. Gran/, [1807] 14 Ves., 519. 

(d) where the object of the parties was to pro¬ 
duce a certain legal result, which the contract 
as framed is not calculated to produce ; 

Illustration . 

( d ) A and B enter into negotiations for the purpose of 
securing land to B for his life, with remainder to his issue. 
They execute a contract, the terms of which are found to confer 
an absolute ownership on B, The contract so framed cannot be 
specifically enforced. 

Scope —Case where neither party is to blame ; both 
were agreed as to their object, viz., some legal result, but 
by reason of error in drafting they are both balked of 
their purpose ; ante, 434-5. The error may be either 
of fact or law ; but where the parties have agreed upon 
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the law there can be'no relief, I. C. A., s. 21, ill. (/); 
ante, 426-7. Cf. Croomc v. Lediard [1834] 2 My. & K., 
251 ; Sugden, V. &t P.. 161-3. 

as framed —difference between the real agreement 
and its expression in writing excludes consent to the 
contract as so expressed, and the Court will enforce 
only what the parties have actually agreed to. 

Ill. (d) —Cf. s. 31, infra. Consider I. Ev. A., ss. 91, 
92. Ante, 435. 

( e) where the parties have, subsequently to the 
execution of the contract, contracted to vary it. 

Illustration. 

(e) A contracts in writing to let a house to B, for a certain 
term, at the rent of Its. 100 per month, putting it first into 
tenantable repair. The house turns out to be not worth repair¬ 
ing, so, with B’s consent, A pulls it down and erects a new house 
in its place : 15 contracting orally to pay rent at Its. 120 per 

mensem. B then sues to enforce specific performance of the 
contract in writing. He cannot enforce it except with the varia¬ 
tions made by the subsequent oral contract. 

Scope —Case of addition or alteration subsequent 
to the written contract, which does not amount to an 
abandonment of it. I. C. A., s. 62. The variation 
may be by parol, and need not have been induced by 
fraud, misrepresentation or mistake. Ante, 334-5. 

contracted —entered into an agreement for consi¬ 
deration enforceable at law, I. C. A., s. 2 (c), (h\ 

vary, not to substitute another contract, Moore v. 
Marrable , [1866] 1 Ch., 217. 

Ill. («) — Clarke, v. Moore , [1844] 1 Jon. & L., 723, 
58 R. R, 368. 

(g) Against whom Contracts may be specifically 
enforced. 

Relief against 27. Except as otherwise provided by this 
parties and Chapter, specific performance of a contract may 

persons r . , - r J 

claiming be enforced against— 

^subsequent Scope —S. 27 indicates the parties who may be 

title, impleaded as defendants to a suit for specific 

performance. 
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Similar Law— New York Civil Code, s. 1898; 2 
Dart, V. & P,, 1030, sqq. 

contract, executory, e. g., an agreement to sell 
and not an actual sale, Akbar v. Prem Singh, [1885] 
P. R. no. 2. Ante, 26, 480. 

(a) either party thereto; 

Scope —This clause enounces the general rule that 
a stranger to a contract is not a proper defendant to a 
suit to enforce it, Fry, s. 205 ; the remaining clauses 
give the exceptions to this rule. 

party — Kosuri v. Ivalury, [1902] 26 Mad., 74 
(decree made against member of Hindu joint family 
who had made the contract). Distinguish Alagappa v. 
Sivaramamndara, [1895] 19 Mad., 211 (decree against 
minor member of joint family though not party to the 
agreement for partition sought to be enforced). A 
minor may be sued by his guardian when contract made 
by the latter for a necessary and beneficial purpose, 
Krishnasami v. Sundarappayyar , [1894] *8 Mad., 415 ; 
Khairunnessa v. Lohenaih, [1899] 27 Cal., 276 ; ante, 
250, 513 n. Where contract was made on behalf of a 
disabled person, specific performance could be decreed 
against him after removal of disability, Grcgson v. 
Udoy, [1889] 17 Cal., 223, P. C. Suit against stranger 
improper, Lucknmsey v. Fazulla, [1880] 5 Bom., 177 ; 
Mokund V. Chotay , [1884] 10 Cal., 1061. 

(b) any other person claiming under him by 
title arising subsequently to the contract, except 
a transferee for value who has paid his money in 
good faith and without notice of the original 
contract ; 

Illustrations to clause (£)~— 

(i) A contracts to convey certain land to B by a particular day. 
A dies intestate before that day without having conveyed the land. 
B may compel A f s heir or other representative in interest to per¬ 
form the contract specifically. 

(ii) A contracts to sell certain land to B for Rs. 5,000. A 
afterwards conveys the land for Rs. 6,ooo to C, who has notice of 
the original contract. B may enforce specific performance of 
the contract as against C, 

(iii) A contracts to sell land to B for Rs. 5,000. B takes posses¬ 
sion of the land. Afterwards A sells it to C for Rs. 6,000. C 

N 


• miSTQy 


APPENDIX C. 




206 


makes no inquiry of B relating to his interest in the land- B*s 
possession is sufficient to affect C with notice of his interest, and 
he may enforce specific performance of the contract against C. 

(iv) A contracts, in consideration of Rs. 1,000, to bequeath 
certain of his lands to B. Immediately after the contract A 
dies intestate, and C takes out administration to his estate. B may 
enforce specific performance of the contract against C. 

(v) A contracts to sell certain land to B. Before the completion 
of the contract, A becomes a lunatic and C is appointed his 
committee* R may specifically enforce the contract against C. 

Scope —The first exception contemplates representa¬ 
tives who are legally or equitably bound by the 
contract* Ante, 513. 

Principle-* Equity regards as done what is agreed 
to be and ought to be done. Re AnstL s\ Fi886] 31 
Ch. D., 596. 1 

arising subsequently to the contract— and 

therefore subject to the promisor’s pre-existing contrac¬ 
tual obligation, which can be displaced only by a 
bona fide purchaser for value without notice, Kannan 
v. Krishnan, [1890] 13 Mad., 324, 329. Cf 1 L. B. R., 
252, 253. If property is subject of /is pendens , trans¬ 
feree will be bound*bv electee, Mali v. Preo ) [1908] 
13 C. W. N., 226. 

without notice —It lies upon the parfy seeking to 
defeat a prior contract to adduce prima facie evidence 
that he is bona fide transferee for value without notice, 
[lira v, R T arain } [1896] ro C. P. L. R,, 107, 111; Gofial 
y. Ganpat [1900] 13 C. P. L. R., 172. 

notice -defined, T. P. A , s. 3. See also I. C. A., 
s, 229 (notice to agents) ; Ratnpal v. Balbhaddar, 
[1902] 25 AIL 1, P. C. A bond fide contract, whether 
real or written, will prevail against a subsequent 
registered conveyance, under which possession has been 
obtained if the transferee had notice of the prior contract, 
Ch under v. Krishna, [1884] to Cal, 710; A T emai v. 
Kokil, [1880] 6 Cal., 534 ; Woman v. Dhondiba, [1879] 
4 Bom., 126 ; Gaffur v. Bhikaji> [1901] 26 Bom., 159 ; 
Hurnundan v. Jawqrf, [1899] 27 Cal., 468. Cf. Kannan 
v. Krishnan , supra ; A T aniasivayam v. Ndktyappa . 
[1S94J 18 Mad., 43 ; Ilukan v. Nikka } [\t)d$\ P. R., 
no. 15. See also Indian Trusts Act, s. 91. 

original contract— which should not contain 
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unenforceable covenants, Ramchandra v. Ramchandra, 
[1896] 22 Bora,, 46, and should be notified as an existing 
obligation, Ramasami v. Chinnan, [1901] 24 Mad., 

449. Where the subsequent transferee . had a right 
ot pre-emption, notice of the prior contract was held 
not to affect his position, 2 L. B R., 108. 

Is subsequent transferee a necessary party f Yes, 
Subramanian v. Perumal, [1895] 18 Mad., 454. No, 
Abdul v. Buida, [1902] 6 C„ W. N., 314. Ifhe is 
impleaded, suit will not be bad for misjoinder of parties 
and of causes of action, Gumam v. Ram, [1878] 1 All., 
55 5; and ifhe is not impleaded in the first suit for 
specific performance against, say, the vendor, a 
subsequent suit against him for recovery of possession 
will not be barred by Act V of 1908, s. 11, or Sch. I, 
Or. 2, r. 2, Guff ur v. Bhikaji, supra. 

Ills.— J) and (iv) are cases of the death of the 
contractor ; (v) illustrates a case of his subsequent 
disability; (ti) and {Hi) illustrate notice on the part of 
a subsequent transferee. 

Ill- (i)—Fry, s. 21 r. The heir may be under 
disability but that will not prevent a decree for specific 
performance, inasmuch as the contract is of his 
predecessor in title, unless some question of personal 
quality is involved. 

Ill. (ii) — Daniels v. Davison, [1809] 16 Ves., 249. 
Case of actual notice, cf. s. 3, ill. ( g), ante. As to 
whether registration is notice, the High Courts in India 
are divided in opinion, the Allahabad and Bombay 
Courts supporting the affirmative view, and the Calcutta 
and the Madras Courts the negative view ; ante, 514. See 
Debcndra v. Ramlaran, [[904] 30 Cal., 599, 607 
(Maclean, C. J.) ; Monindraw Troylokho , [1896] 1 C. 
W. N., 750 (Jenkins, J.\ 

Ill. (iii —Case of constructive notice, cf. s, 4, ill. 
(//}, ante. 1 Story, Eq., s. 400. Doorga y. Barney, [1881] 
7 Cal., 199, defines limits of doctrine of constructive 
notice. Cf. St. 45 & 46 Viet., c. 39, s. 3 ; Re Cousins, 
[ 1886] 31 Ch. D., 671. As to possession being notice, 
see Le JVeve v. L<: Neve, [1747] 2 Wli. & T., 225; 
IJakeem v. Beejoy, [1874] 22 W. R,, 8 ;■ Mass ini v. 
Sham, ibid, 189 ; Mancharji v. Kongseoo. [1869] 6 Bom. 
H. C., O. C., 59 ; Santaya v. Narayan, [1883] 8 Bom., 
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182; Ahmedbhoy v. Balkrishna, [1894] 19 Bom., 391; 
Kondiba v. Nana, [1903] 27 Bom., 408; Sharfndin v. 
Govind, ibid, 452 ; Bhikhi v Udit, [1903] 25 All., 366. 

Ill. (iv) —Ante, 107. Prag Datv.Chote Singh, [1906] 

9 O.C., 55. Cf. Apfia Row v. Venkayamma [1909] 19 
M.L.J. R., 106. 

ill. (v—Dart, V. &f P., 1030; Re Pagan!', [1892] 1 
Ch,, 236. Act XXXIV of 1858, s. 20. As to assignee in 
bankruptcy see ante, 516 ; Wace, Bankruptcy, 195. 

(V) any person claiming under a title which, 
though prior to the contract and known to the 
plaintiff, might have been displaced by the 
defendant; 

lllush'citiotts to clause (c) — 

(1) A, the tenant for life of an estate, with remainder to B, in 
due exercise of a power conferred by the settlement under 
which he is tenant for life, contracts to sell the estate to C, 
who has notice of the settlement. Before the sale is completed 
A dies. C may enforce specific performance of the contract 
against B. 

(u) A and R are joint tenants of land, his undivided moiety of 
which either may alien in his lifetime, but which, subject to 
that right, devolves on the survivor. A contracts to sell his moiety 
to C and dies. C may enforce specific performance of the contract 
against B. 

Scope —Case where suit is not brought against the 
contracting party, but against another whose title has 
been displaced by the former. Where a title is liable 
to be so displaced it is immaterial that the title is 
antecedent to the contract and the plaintiff had notice 
ot it. I he contractual title prevails over the prior 
title ex lege and the case therefore, strictly speaking, 
is not of specific performance, Collett, 233. Equity 
regards as done what is agreed to be done. Ante, $ 1 6. ^ 
Dart, V.&P., 1031. 

contract— must not be defective or unenforceable 
against the original party if alive. Williams Y. Walker 
[1882] 9 O. B. D., 58r. 

displaced —A person who has a prior title and 
g ets 111 the subsequent estate which, to his knowledge, 
is affected by the contract, cannot defeat specific 
performance oiUJje strength of his elder title, Smith v. 
Phillips , [1*37]'1 Ke, 694 ; Fry, s. 243. 
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defendant—Slip for ‘the other party to the 
contract.’ The person actually impleaded as defendant 
was no party to the contract. Ante, 517 n. 

Ill. (i)— Shannon v. Bmdstreet, [1803] 1 Sell. & L., 
52 - 

III. (ii) —Case of severance of joint tenancy, Hinton 
v. Hinton, [1755] 2 Ves. Sr., 631, 634 ; Brown v. 
Raindle, [1796] 3 Ves., 257. Such cases may arise 
among Hindu joint families in Bombay and Madras 
Presidencies, Mayne, //. L., ss. 356-62 ; Trevelyan, 
H.F.L. , 299. . 

{d) when a public company has entered into 
a contract and subsequently becomes amalgamat¬ 
ed with another public company, the new company 
which arises out of the amalgamation ; 

Scope—Converse case to s. 23 (fy ante. 

Principle —The amalgamated company is not 
allowed to exercise powers acquired by means of 
agreements with its component companies, except upon 
the terms of complying with those agreements, provided 
they are such as the amalgamated company would 
itself have been bound by if it had entered into them. 
1 Lindley, Comp ., 369 ; Lindsey v. G, A r . By. Co., [1853] 
10 Hare, 664. 

(<?) when the promoters of a public company 
have, before its incorporation, entered into a 
contract, the company: provided that the com¬ 
pany has ratified and adopted the contract and 
the contract is warranted by the terms of the 
incorporation. 

Scope —Converse case to s. 23 ! h) , ante, r Lindley, 
Comp., 789 ; Palmer, Comp. Law, 249. 

contract—for the working purposes of the company, 
and not for taking shares, Imperial Icc Mf. Co. v. 
Munchershaw , [1889] 13 Bom., 415. 

ratified and adopted— Shrewsbury v. N. S. Ry. 
Co., [1865] 1 Iiq., 614; Spiller v. Paris S. Co., [1878] 
7 Ch. D., 368. Mere acting on, or taking benefit of, pre- 
incorporation contract does not bind company to fulfil 
its obligations, Hardoon v. Bcdilios, [f90i] A. C., 118 ; 
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Re Rotherham Alum Co., [1884] 25 Ch. D,, [03 ; cf. 
Clintons Claim, [1908] 2 Ch., 515. Strictly speaking, 
there can be no ratification, ante, 258-9, though there 
is nothing to prevent a transfer of the contract, 
Wcrderman v. S, G. d' Eleclricite, [1882] 19 Ch. D., 
246, or a new contract, Re Empress Ping. Co., [1881] 16 
Ch. D., 128. Company cannot be compelled to adopt 
promoters’ contract, Preston v. Liverpool M. Ry. Co., 
[1856] 5 H. L. C., 605. 

warranted, i. e., is intra vires ; ante, 259, Mann v. 
Edinburgh JV. T. Co., [1893] A. C\, 69. 

1 + 

(//) Against whom Contracts cannot be specifically 

enforced. 

28. Specific performance of a contract cannot 
be enforced against a party thereto in any of the 
following cases:— 

Scope —Avoidance of a contract by way of defence ; 
Ch. IV post deals with avoidance at the instance of 
the plaintiff. The defence here affects the whole 
contract, and not only a pari, as under s. 26 ante. The 
defence is personal to the defendant and is independent 
of the nature of the contract. It arises out of faulty 
conduct 011 the part of the plaintiff in cases within 
cl. (a) and (b), though not necessarily in cases within 
cl. (c). 

Note —in this section, with the object evidently of 
leaving the jurisdiction unfettered, the Legislature has 
used non-technical words and has omitted to qualify 
‘mistake of fact’ as regarding ‘a matter essential to the 
agreement’ (as in I. C. A., s. 20), or ‘misapprehension’ 
as ‘reasonable' (as in s. 26, ante). But it is apprehended 
that the Court will not deny relief on trivial and 
unsubstantial grounds. Ante, 430-1. 

contract —Where the alleged agreement is void, 
c. g., one made by a minor or under mutual mistake, 
there can be tio question of specific performance, ante, 
96, 249-50. 

(a) if the consideration to be received by him 
is so grossly inadequate, with reference to the state 
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of tilings existing, at the date of the contract, as 
to be either by itself or coupled with other 
circumstances evidence of fraud or of undue 
advantage taken *by the plaintiff ; 

Principle— Inadequacy of consideration on either 
side is per se 110 ground for defeating a contract into 
which a person has ■ willingly and wittingly entered, 
although it may amount to great hardship. Ante, 
397 ; 1 Story, Eq. } ss. 245, 251. It is material only 
as evidence of fraud or inequitable conduct on the 
part of the plaintiff, Pomeroy, A. ss. 193-4 5 Giiabai 
v. Ba/aji , [1892] 17 Bom., 232, 234 j ante, 399. 

consideration —defined, I. C. A., s. 2. 

grossly inadequate— as to involve the conclusion 
that he either did not understand what he was about, or 
was the victim of some imposition, Advir. Gen . of 
Bengal v. Juggestoar* [1877] 3Cah, 192, P.C.-Ante, 4 qo. 

things existingv at the date of the con- 
v tract —and not subsequent events, Ganga v. fagat , 
V® 95 ] 2 3 Cal *, 15, P- C. ^ ante, 399. 

coup^4 wtth other circumstances—^. g, 
of indebtedness and ignorance, Bhimbhat v. Yeshiuant, 
[1900] 25 Bom., 126 ; or concealment of material facts, 
v Turnlmllv . Duval , [1902] 6 C, W. N., 809, P. C, Fry, 
k 440. 

evidence — Giiabai y. Ba/aji, supra ; Ramachandra 
v. Sundaramurlhiy [i893] 4 M. L. J. R., 9, 12. 

fraud—defined, I. C. A., s. 17. 

undue advantage— Cf. s. 22 (I), ante. Non¬ 
technical expression deliberately used to include co¬ 
ercion (I. C. A., s. 15), undue influence (I. C. A., s. 16), 
and all other acts, omissions and concealments which 
involve a breach of legal or equitable duty, trust, or 
confidence justly reposed, and which are injurious to 
another, or by which an undue and unconscientious 
advantage is taken of another, 1 Story, /?</,, s. 187, 
Pollock, F. M. M. } 74. 

Burden of proof —Undue advantage must be ne¬ 
gatived where position of standing or temporary autho¬ 
rity and control is shown, I, C. A., s. 16 (3); I. Ev. A., 
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s. iii ; Sitedv. Parbhu, [1888] 10 All., 535 ; Venkalagiri 
v. Chinna [1909] 5 M. L. T., 204. 

(1 b ) if his assent was obtained by the mis¬ 
representation (whether wilful or innocent), con¬ 
cealment, circumvention or unfair practices, of 
any party to whom performance would become 
due under the contract, or by any promise of such 
party which has not been substantially fulfilled ; 

Scope —Case of a contract otherwise proper, but 
to which the defendant was induced to agree by 
improper conduct, extraneous to the contract, on the 
part of the plaintiff. Ante, 373, 379, 465-70. Defence per¬ 
sonal, not open to an assignee, Smith v. Clarke, [1806] 
12 Ves., 477, 484. 

obtained —The wrong complained of must have 
been a material, if not the sole, inducement to the 
contract. Ante, 292-9. Cf. I. C. A., s. 19, expin. 
But if a statement would naturally act as an induce¬ 
ment, in the absence of evidence to the contrary, the 
inference is permissible that it did so act, Redgrave v. 
Hurd, [1882] 20 Ch. D,, 22 ; Smith v. Chadwick, [1884] 
9 A. C., 187, 201. 

misrepresentation —defined, I.C.A., s. 18. Ante, 

302. 

wilful —may be fraudulent, I. C. A., s. 17. Where 
one party induces another to contract on the faith 
of representations, any one of which is untrue, the 
whole contract is to he considered as having been 
obtained fraudulently, Per lap v. Mohendra, [1889] 17 
Cal., 291, P. C. Ante, 303-4. 

concealment —whether active or passive may 
also be fraudulent. As to when silence is fraudulent 
see ante, 276-S6. “It is unconscientious for a person 
to avail himself of the legal advantages which he 
has obtained by his misrepresentation or concealment/’ 
Torrance v. Bolton, [1872] 8 Ch. Ap., u8, 124 (James, 
L. J.). Cf. I. C. A., s. 19, exc.; Currie v. Renuick, 
[1886] P. R., no. 41 ; Morgan v. Govt, of Haidarabad, 
[1888] 11 Mad., 419, 435. Cf. Kata Mea v. TJarperink, 
[1908] 36 Cal., 323, P. C. 

circumvention— another non-teclinical word, 
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which together with the others used along with it, 
. was intended to extend the Court’s power of equit¬ 
able'interposition to all cases of fraud, actual or con- 
' Struetive. \ 

• I 

A unfair practices— apparently include coercion 
(I. C. A., si 15), undue influence (I. C. A., s. 16), also 
silence which is not fraudulent but creates a case of 
such hardship as to prevent the interference of the 
Court in specific performance (s. 22, I, ill. {a), ante), 
Fry, s, 402. Eflard v. IJandaff, [iBto] 1 Ba. & Be., 
241 ante, 283. O'Rourke v. Percival, [t8i 1] 3 Ba. 
& Be., 58, 62,2 R< R-, 63 . 

any party —or bis., agent or assignee, but not a 
stranger or a pe'tson unauthorised. Mullens v. Miller, 
[4883] 22 Ch. I)., 1-94. 

any promise— extraneous to, but contemporary 
with, the contract. Cf. s. 26 (<?), ante; distinguish s. 
24 {b)\ May be proved by parol evidence, Cutis v. 
Bnmn, [ r 880] 6 Cal., 328. 

not substantially fulfilled— Mvcrs v. Watson, 
[1851] 1 Sim., N. S., 523. 

Clause for compensation —will not save a con¬ 
tract vitiated by misrepresentation, Fawcett v. Holmes, 
[1889] 42 Ch. I)., 150 (rescission). As to measure of 
compensation for misdescription where there is such a 
clause, see Chifferiel v. Watson, [1888] 40 Ch. I)., 45. 

(f) if his assent was given under the influence 
of mistake of fact, misapprehension or surprise ; 
provided that when the contract provides for 
compensation in case of mistake, compensation 
may be made for a mistake within the scope of 
such provision, and the contract may be speci¬ 
fically enforced in other respects if proper to be 
so enforced. 


Illustrations to clause (c)~ 

0 ) A, one of two executors, in the erroneous belief that he had 
the authority of his co executor, enters into an agreement for the 
sale to B of his testator’s property. B cannot insist on the sale 
being completed. 

(u) A directs an auctioneer to sell certain land. A afterwards 
revokes the auctioneer’s authority as to 20 bighas of this land, 
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but the auctioneer inadvertently sells the' whole to B, who lias not 
notice of the revocation. B cannot enforce specific performance 
of the agreement. 

Scope —Case where the plaintiff is or may be 
innocent, and the defendant has been mistaken or 
careless. 

assent —Equity requires a consent which is “an 
act of reason, accompanied with deliberation, the mind 
weighing, as in a balance, the good and evil on each 
side/'’ 1 Story, Eq., ss. 222, 251. 

given —as distinguished from 'obtained’ in cl. (b), 
implies that the plaintiff was personally passive in 
respect of the causes mentioned, but these operated 
upon the defendant personally and induced his assent, 
Collett, 247. 

mistake of fact —I. C. A., s. 20. The defendant’s 
mistake may not be shared in by the plaintiff ; Malms 
v. Freeman, [1837]2 Ke., 25, and other cases cited, ante, 
408-16 ; though the Courts are now reluctant to refuse 
specific performance on the ground of unilateral mistake, 
unless the defendant proves further that a hardship, 
amounting to injustice would be inflicted upon him by 
holding him to his bargain, Hunsraj v. Runchordas , 
C [ 9°51 7 Bom. L. R. ; 319. Ante, 417. 

misapprehension— mistake in regard to the 
effect of a contract, as distinguished from its terms, 
Nelson, 236 ; Collett, 250. See Dagdu v. Bhana, [1904] 
28 Bom., 420. May be a mistake as to law, for the 
scope of this provision is obviously wider than that 
of I. C. A., ss. 2i-2 ; ante, 430. 

surprise —ante, 429-30. Cox v. Smith, [1898] 19 
L. T., 517 (intoxication of defendant). 

Proviso— read along with S. R. A.,ss. 14-5, ante. 
The proviso is founded on Draft New York Civil Code, 
s. 1894. 

compensation— Ante, 228-9 ; 2 L. Q. R., 414. 

mistake within the scope of provision—A 

condition for compensation for * error in the description 
of the property’ applies to misdescription of the 
corporeal property and not of the title, Re lieyfus 
Contract, [1888] 39 Ch. D., 110. Tomlin v. Luce, [1890] 
43 Ch, D., 191 (misdescription about roads being lcerbed). 
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if proper to be so enforced— S. R. A., s$. 12, 

14, 16, ante. 

Ill. (i)— Snvesby v, Thorne , [1855] 7 Do G. M. & G., 

399. Cl'. Iiid, Sue. Act, s. 27!. 

Ill. (ii; — Manser v. Back, [1848] 6 Hare, 443 ; Bam 
v. Byrne , [1874] T- l10, ^ 3 - Cf. I. C. A., s. 208. . 1 

(/) The Effect 0/ Dismissing a Suit for Specific 
Performance, 

29. The dismissal of a. suit for specific u ar of suit 
performance of a contract or part thereof shall for breach 

r , 1 • ■ ,Y! ’l r ‘ f alter UlKr 

bar the plaintiff s right to sue tor compensation ror m issnt. 
the breach of such contract or part, as the case 
may be. 

Principle —Where the Court is once properly seised 
of the subject-matter of litigation, it should dispose of 
it in its entirety once for all. Collett., 251. 

Similar Laic —s. 19, ante. Cf. C. P. C., s. 43 ; Act 
V of 1908, Sell. I, Or. 2, r. 2. 

shall bar —Where a case for damages is therefore 
disclosed, damages should be awarded or an enquiry 
as to damages directed, Callianji v, Nanai, rr 895] 19 
Bom., 764 ; Kallian v. Tulsi, [1899] 23 Bom., 786 ; 
ante, 523. 

sue for compensation— but not for refund of 
deposit, ante, 535 ; Ibrahimbhai v, Flelelmr, [1896] 2t 
Bom., 827, F. B.; Alokeshi v. Hava , [1897]34 Cal., 897 ; 
Venkalarama v. Venkata , [1899] 24 Mad., 27; Paran- 
godan v. Pcrumtoduka , [1903] 27 Mad., 380. 

for the breach— but not in respect of a collateral 
or independent matter, Kashi v. Chanmi , [1908] 5 

A. L. J., 247. 

Inability to sue for specific performance —precludes 
a party from setting up the contract in answer to a 
suit for ejectment, fexram v. Ganpati , [1904] 17 C. P. L, 

R., 19. 

Res judicata —If in a suit involving a contract a 
party sets up that it is rescinded and the case goes to 
judgment on such theory, lie cannot in any subsequent 
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litigation with the same party claim the right to carry 
it out as still operative, Bishop, Con., s. 273. Cf. 2 Black, 
Judgments, s. 632. 

Decree for specific performance —Where followed by 
execution by Court of a sale-deed under Act V of 1908, 
Sell. I, Or. 21, r. 34, does not bar a suit upon the sale- 
deed for recovery of possession, Nalhu v. Budhit, [1893] 
18 Bom., 537. Cf. Chinna v. Doraswamy, [n)0’]f2 M.L.j. 
R., 71 ; Abdul v. Boidanath, [1902] 6 C. W. N., 314. 
Decree for damages may be given in substitution upon 
review of judgment where plaintiff decree-holder 
discovers that it is out of defendant judgment-debtor’s 
power to specitically perform his contract, Pearl v. 
Ilari, [ 1887] 15 Cal., 211, 

(j) Awards and Directions to execute Settle¬ 
ments. 

30. The provisions of this Chapter as to 
contracts shall, mutatis mutandis, apply to awards 
and to directions in a will or codicil to execute 
a particular settlement. 

awards: Principle —The jurisdiction of the Court 
in enforcing the specific performance of the provisions 
of an award rests on the ground that the award is 
the outcome of a contract to refer to arbitration, Soma- 
valli v. Muthayya, [1900] 23 Mad., 593, 596. Ante, 
129, 132, 480. I). C, Banerjee, Arb., 287. 

Similar Law— C. P. C, ss. 535-6; Act V of 1908, 
Sell. II, §§ 20, 21. 

Specific performance— Suit will lie for, irrespective 
of the provisions of Act V of 1908, Sell. II, s. 20, 
Gopi v. Mahanandi, [1891] 15 Mad., 99; Subbaraya 
v. Sadasiva, [1897] 20 Mad., 490 ; Jafri v. Ali Raza, 
[1901] 23 Alb, 383, P. C. Ante, 130. 1 ). C. Banerjee, 
Arb., 383. Even a bad award will be enforced if the 
defendant has performed some of its terms, Brij v. 
Shiatn, [1901] 24 All., 164. A stranger to the arbi¬ 
tration, who is not bound by the award, cannot en¬ 
force any benefit or right under it, 1 lira v. Ganga, 
[1883] u I. A., 20, 6 Alb, 322. Where the plaintiff 
sued, in the alternative, on an award and on the 
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promissory notes, which had formed the subject-matter 
of the reference t«. arbitration, ahd the award was found 
to be unenforceable, he was not permitted ‘ to abandon 
the award and claim a decrcfe on the merits, Narasayya 
v. Ramabadra , [1I592] 45 Mircfo 474. \' 

Discretion —Tlie Coftrt has' to exercise its judicial 
discretion under 9, 22, ante, and to con&fler^ objections " \ 
as may be raised under Act V o£ 1908,, Sell, 

14-5, Brij v. S/iiam, [igof] *,4 All.V1.64. It will abstain 
from interfering if the contract Cpljtaine'd^ jn the 
submission is too unreasonable, unfajr or imprudent 
to be specifically enforced, or if the award is exces¬ 
sive, defective or uncertain, Makund v, Salig, [1894] 

21 Bom., 590. Ante, 131, 481. 

Limitation —All award springs from a contract and 
is not itself a contract ; a suit founded on an 
award therefore is not a suit for the specilic perform¬ 
ance of a contract, Dalsing v. Sards waii, [1902] 15 
C. P. L. R., 115, 116 ; unless the award provides for 
execution of instruments and does not pass property, 
Talcwar v. Lahore, [1904] 26 All., 497. The limi¬ 
tation therefore is not that prescribed by Act IX of 
1908, Sch, I, art. 113, but what is appropriate to the 
subject-matter of the claim, Shco v. Bishunath, [1904] 

7 O. C., 369, 370 ; ante, 327. A suit to enforce an 
award, so far as it is operative, with an allegation 
that part of it is ultra vires, is not a suit to cancel 
or set aside a document within tlie meaning of art. 

91, Lim. Act, Jafri v. Ali Raza, supra. 

diretioas to execute— i. c. an executory settle¬ 
ment, which may be enforced under s. 12 (a), ante. 
Where the settlement is executed, it may be enforced as 
ail ordinary trust-deed. Collett, 259 ; ante, 483. 

settlement— defined, s. 3, supra j ante, 481. 




When instru¬ 
ment may be 
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CHAPTER III. 

Of the Rectification of Instruments. 

31. When, through fraud or a mutual mis- 
take of the parties, a contract or other instru¬ 
ment in writing does not truly express their 
intention, either party, or his representative in 
interest, may institute a suit to have the instru¬ 
ment rectified ; and if the Court find it clearly 
proved that there has been fraud or mistake in 
framing the instrument, and ascertain the real 
intention of the parties in executing the same, 
the Court may in its discretion rectify the ins¬ 
trument so as to express that intention, so far 
as this can be done without prejudice to rights 
acquired by third persons in good faith and for 
value. 


Illustrations. 

(tf) A- intending to sell to B liis house and one of three 
godowns adjacent to it, executes a conveyance prepared by B, in 
which through B’s fraud all three godowns are included. Of 
the two godowns which were fraudulently included, B gives one 
to C and lets the other to I) for a rent, neither C nor U having 
any knowledge of the fraud. The conveyance may, as against 
B and C, be rectified so as to exclude from it the godown given 
to C ; but it cannot be rectified so as to affect LTs lease. 

(b) By a marriage settlement, A, the father of B, the intended 
wife, covenants with C, the intended husband, to pay to C, 
his executors, administrators and assigns, during A's life, an 
annuity of Ks. 5,000. C dies insolvent’ and the official assignee 
claims the annuity from. A. The Court, on finding it clearly 
proved that the parties always intended that this annuity should 
be paid as a provision for B and her children, may rectify the 
settlement and decree that the assignee has no right to any part 
of the annuity. 

Principle —Defect In expression should not be al¬ 
lowed to defeat the intentions of parties, if they are 
agreed as to these. Ante, 31-2, 548. 

Similar Lmc —Draft New York Civil Code, ss. 1899- 
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Cf. s. 26, ante, the defendant there is the plain¬ 
tiff under s 31. 

fraud—defined, I. C. A., s. 17. Anarullah v. Koy- 
lash , [1881I 8 Cal., 118 (contract of tenancy). In 
Amanat v. Lachman, [1886] [4 Cal., 308, P. C , neither 
fraud nor mutual mistake was proved. 

mutual —not unilateral, Jawahir v.Arjnn, [1904]'$ 
O.C., 1 ; Ewing v. Ilanbury, [1 goo] 16 T.L.R., 140 ; ante, 
553-6. 2 Page, Con., 1905. Where by mistake the name of 
a third party had been entered into a document instead 
of that of the plaintiff, the latter was allowed to prove 
by oral evidence that the contract was really between 
him and the defendant, and to maintain an action 
of damages for breach ; there being no mutual 
mistake, there could be no rectification, nor was this 
necessary as the suit was not for specific performance, 
Mahomed v. Chullerpul, [ 1895] 20 Cal., 854. Where 
each party to a deed misunderstood the understanding 
of the other in regard to land which was agreed to be 
conveyed, this was a common mistake as to the subject- 
matter of the contract, and not a mutual mistake in 
inserting in the deed the description of the land, Page 
v. Higgle, [1889] 5 L. R. A., 152. 

mistake —may be either of fact or law, ante, 545-7. 
Where in a suit to recover possession of property on 
the basis of a conveyance the defendant proved that 
the land in suit had been included in it by a mutual 
mistake of fact, the Court interfered to have the con¬ 
veyance rectified, so that the real intention of the 
parties might be carried into effect, and did not drive 
the defendant to a separate suit for rectification of 
the instrument, Mahendrav.Jogendra , [189732 C.W.N., 
260. 

contract -i.e., document embodying the contract. 
“What is rectified is not the agreement, but the mistaken 
expression of it." Dagdu v. Bhana, [1904] 28 Bom., 
421 )Jmraj\. Norwich Ass. Co., [1903] 5 Bom L. R., 
853 ; ante, 549. A prior and valid agreement is essential, 
s. 32 post; ante, 550. 

other instrument— e.g., a will, Vaughan v. Clerk, 
[1902] 87 L. T., 144, or a document executed in pur¬ 
suance of a power, but apparently not an instrument, 
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like articles of association, which have only statutory 
effect, Evans v. Chapman , [1902] 86 L. T., 381. Cf. 
Inch Stamp Act (II of 1899), s. 2, cl. 14: “Instrument 
includes every document by which any right or lia¬ 
bility is or purports to be created, transferred, limited, 
extended, extinguished, or recorded.” 

intention —s. 33 post Cf. 1 Story, Eq., s. 168. 

representative in interest— “In all cases of 
mistake in written instruments Courts of equity will 
interfere only as between the original parties, or those 
claiming under them in privity ; such as personal 
representatives, heirs, devisees, legatees, assignees, volun¬ 
tary grantees, or judgment-creditors, or purchasers from 
them with notice of'the facts.” 1 Story, Eq., s. 165. 

rectified —Anandlah v. Koylash, supra (an entire 
contract like a lease cannot be partially repudiated, 
but must be avoided in toto). 

clearly —as to the nature of the evidence required, 
see ante, 558-60. Parol evidence is admissible, I. Ev. 
A., s. 92, prov. 1, but may not be accepted where the 
original instructions in writing are forthcoming, Jiwraj 
v. Norwich Ass. Co., supra. 

proved —The plaintiff must establish that the 
alleged intention to which he desires the document 
to be made conformable, continued concurrently in 
the minds of all parties down to the time of its exe¬ 
cution, and also set forth precisely the form to 
which the deed ought to be brought, Madhavji v. 
Ramnath, [1906] 8 Bom. L. R,, 354. 

mistake in framing the instrument— not a 

deliberate omission, for what is done on purpose is 
obviously not done by mistake, Lachman v. Ganpal, 
[1906] 2 N. L. R., 49 J ante, 32, 551- 

discretion—s. 22, ante ; see also ante, 39-41, 
231-6. 

rectify —For form of decree see Act V of 1908, 
App. D, no. 12. 

third persons in good faith and for value — 

See ill. («) ; ante, 564. 

Ill, («)—Case of fraud ; rights subsequently acquired 


y v. 
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for value by bom fide transferees not touched. Based 
on the Law Commissioner's sixth Report, cl, 12. 

Ill. (&) —Case of mutual mistake regarding effect 
of terms used, Pearce v. Verbeke } [1840] 2 Beav., 

■3 -2 “> 

3a a* 

32. For the purpose of rectifying a contract 
in writing, the Court must be satisfied that all 
the parties thereto intended to make an equitable 
and conscientious agreement. 

Principle —He who comes into equity must come 
with clean hands. The Court will not go through the 
useless formality of rectifying the written expression 
of a contract which it will not enforce specifically. But 
see Pollock., F. M. M., 123. 

contract in writing— not any other instrument. 

agreement- defined, I. C. A., s. 2. (e). The funda¬ 
mental assumption is that there exists in truth between 
the parties a complete and perfectly unobjectionable 
contract, Collett, 260. 

33. In rectifying a written instrument the 
Court may inquire what the instrument was in¬ 
tended to mean, and what were intended to be 
its legal consequences, and is not confined to the 
inquiry what the language of the instrument was 
intended to be. 

Principle —What the Court seeks to get at is the 
substance of the agreement, and not its form. Ante, 
548; Walker x. Armstrong, [1856] 8 De G. M. & G., 

53 ** 

intended to mean —Equity will reform an ins¬ 
trument only when, after reformation it will express 
the understanding of both parties at the time, Wil¬ 
kinson v. Nelson, [1861] 7 Jur. N. S., 480; ante, 549, 
558. Mahendra v. Jogendra, supra. 

legal consequences —Cf. s. 26 (d), ante. 

language -The parties may have agreed as to 
the language, but this is immaterial if the effect and 
result of the document differ from what the parties 
aimed at. Ante, 546, Rectification may be neces- 

P 
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sary where the parties had acted dilferently before 
the document was drawn up and it does not carry out 
the final agreement between the parties, Steam Her¬ 
ring Fleet v. Richards, [1901] 17 T. L. R., 731. 

34. A contract in writing may be first recti¬ 
fied' and then, if the plaintiff has so prayed in 
his plaint and the Court thinks fit, specifically 
enforced. 


Illustration. 

A contracts in writing to pay his attorney. B, a fixed sum in 
lieu of costs. The contract contains mistakes as to the name and 
rights of the client, which, if construed strictly, would exclude B 
from all rights under it. B is entitled, if the Court thinks lit, to 
have it rectified, and to an order for payment of the sum, as if at 
the time of its execution it had expressed the intention of the 
parties, 

Principle —Avoidance of multiplicity of action 
This is in accord with the American practice, the 
English practice does not yet seem to be uniform, ante, 

564-5* 

the Court thinks fit —S. 34 is permissive and 
not compulsory ; s. 22, ante. 

HI —Stedman v. Collett, [1854] 17 Beav., 608. 




CHAPTER IV. 

Of the Rescission of Contracts. 

Scope- —This species ot specific relief is the reverse 
of specific performance ; the one grants relief by enforc¬ 
ing the performance of a contract which binds a party, 
the other by discharging him when it is not just to bind 
him. Ante, 30, 566. 

Similar Law —Draft New York Civil Code, ss. 1903-5. 
Cf. Ch. V post, where the relief is not confined to 
contracts or to documents which but for rescission might 
be operative. Collett, 270. 

35. Any person interested in a contract in 
writing may sue to have it rescinded, and such 
rescission may be adjudged by the Court in any 
of the following cases, namely :— 

Principle —The general rule is that a contract can¬ 
not ordinarily be rescinded by one party without the 
consent of the other, I. C. A., s. 62, but it admits of 
exceptions, Fry, s. 1045, especially with reference to the 
conduct of this party in relation to the contract, and 
these exceptions are here set forth. Inder v. Campbell, 
[1S81] 7 Cal., 474. 

any person interested— r.g., member of a Hindu 
joint family defrauded by contract between manager and 
third party, Ravji v. Gangadhar , [1879] 4 Bom., 29. 

in writing —words repealed wherever the Transfer 
of Property Act is in force, see Act IV of 1882, ss. 1-2. 

sue —iox form of plaint see C.P.C., Sell. IV, no. 99 ; 
Act V of 1908, Sell. I, App. A, no, 34. Ground for relief 
must be alleged in plaint and established, Azimudin v. 
Ziaulnisa , [1882] 6 Bom., 309. 

Court fee — Rs. 10, Act VII < 1870, Sch. II, cl. vi, 
no. 17. 

Limitation—1 years after the facts entitling the 
plaintiff to have the contract rescinded first become 
known to him, Act IX of 1908, Sch. I, art. 114; Mohun 
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v. Gungaji Cotton Mills Co., [1900] 4 C. W, X., 369. 
Ante, 597. Distinguish Budda v. Khan, [1882] P. R. no. 

141. 

Omission to sue —There is no positive rule of law 
that when, after a voidable contract has been fulfilled, 
one of the parties subsequently discovers facts, which, 
if known at an earlier stage, would have entitled him 
to rescind the contra'ct without instituting legal proceed¬ 
ings, the only mode, in which such party can obtain 
relief, is by a formal adjudication of rescission through a 
Court, Sant v, Hussaini, [1882]' P. R. no. 60. 

' . it, i. e. the whole contract, and not a part of it, 
Ihder v. Campbell, supra. 

rescinded— Ante, 567X'' 

\ m^y bo adjudged— relief,discretionary, and may 
,’ v be refused where rights of third parties acquired for 
value have intervened -or the position of the parties 
has been so altered as to make restoration impracticable. 
Ante, 578,592 i Fry, ss, 736-46 ; Taleb v. Ameer, [1874] 
22 W. R., 529. Cf. ss. 36, 38 post. 

(a) where the contract is voidable or termin¬ 
able by the plaintiff; 


Illustration to (a )— 

A sells a field to B. There is a right of way over the field of 
which A has direct personal knowledge, but which he conceals 
from B* B is entitled to have the contract rescinded. 

voidable— Ante, 569, I. C. A., s. 2 (/). A contract 
may be voidable at its’inception, I. C. A., s. 19, or may 
become so by reason of a party’s subsequent act or 
default, I. C. A., ss. 39, 53, 55, 67, 153 ; Soultan v. 
Schiller, [1878] 4 Cal., 252 ; Subba v. Devu, \ 1894] 18 
Mad., 126, 127; Rash'Behan v. Nrittya , [1906J 33 
Cal., 477- Agreements which are void by reason of , 
mistake are evidently included, s. 36 post; ante, 580; 
and mistake may be the result of mere forgetfulness, 
Hood v. Mackhinon, [1909] 78 L.J., Ch., 300 ; but query 
as to agreements void for illegality or impossibility, c’f. 
cl. {b), also s. 39 post. Collett, 273. ‘For cases of contracts 
set aside for fraud, undue influence or coercion, see 
Rouxhonv v. Moonia, [1868] 10 W. R., 128; Rajender 
v. Bhoobun, [1864] W. R„ 65 ; Sadashiv v. Dhahibai, 
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[1880] 5 Bom., 450; Sital v. Parbhu [1888] 10 All., 
535 J Bhimbhat v. Yesfmant, [1900] 25 Bom., 126 ; 
Gobardhan v. Jaikishen, [1900] 22 All,, 224. 

terminable-liable by agreement to be put an 
end to (i) at the option of a party upon certain terms, 
or (ii) by the occurrence of a certain specified event 
(condition subsequent), or (iii) by tire non-fulfihnent of a 
specified term ( c. g., a warranty ); ante, 568. Upon an 
agreement to purchase immoveable property ‘subject to 
the approval of the purchaser's solicitors’, if these 
solicitors disapprove of the title, the purchaser is entitled 
to rescind the contract and recover earnest-money and 
costs, and the agreement need not be registered, 
Sreego pal v. Raw, [1882] 8 Cal., 856. Distinguish Cohen 
v. Sutherland, [1890] 17 Cal., 919. Repudiation by joint 
promisor may give promisee a right to rescind, Chok- 
kahngam v. Srinivasa, [1908] 19 M.L. J, R., 28. 

Ill. —Ante, 275, 286, 570. 

(< 5 ) where the contract is unlawful for causes 
not apparent on its face, and the defendant is 
more to blame than the plaintiff; 

Illustration to (6) — 

A» an attorney, induces his client B, a Hindu widow, to transfer 
property to him for the purpose of defrauding Bs creditors. Here 
the parties are not equally in fault, and B is entitled to have the 
instrument of transfer rescinded. 

Scope Relief may be granted to a par tv who has 
entered into an illegal contract but is not in pan delicto 
with the defendant, ante, 584-8. 

unlawful— I. C. A., s, 23 ; T. P. A., s. 6 (h). A 
covenant in a lease which would result in the extinction 
ot rights of occupancy in the U. 1 J . is opposed to the 
policy ol the rent law, Kauri v. Gauga, f 1888] 10 All 
615. An agreement in writing by the plaintiff’ and her 
mother, purporting to divest them of their entire illorn 
property and vest it in the defendant in consideration of 
lus promising to marry and raise up heirs to the ilium 
and to maintain the executants till death, is against 
public policy and defeats the Government’s rwht of 
escheat, T. Sivdhri v. M. Vamdevav., [1881] 3 Mad., 215. 

not apparent— If the illegality is manifest, the 
plaintiff cannot claim the sympathy of the Court. 
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Simpson v. IIots;den, [1837] 3 My. & Cr., 97 ; Gray v. 
Mathias, [1800] 5 Ves., 28 6, 294. 

defendant is more to blame— IIan v. Anuo, 
[1893] 18 Bora., 342. If the parties are in pan delicto, 
110 relief can be given trader this section, Sivithri v. 
Vasndevan, supra. Williams v. Bay ley, [4866] 1 H. L., 
200, 216. 

Ill. Cf. T. P. A., s. 53. The parties stand in a 
fiduciary relation, hence not in pan delicto. Ford v. 
Harrington, 16 X.Y, ; 285. 1 Page, Con., s. 525, p. 816. 

(c) where a decree for specific performance 
of a contract'of sale, or of a contract to take a 
lease, has been made,'and the purchaser or lessee 
makes default in payment.of the purchase-money 
or other sums which the Court has ordered him to 
pay. * 

When the purchaser or lessee is in possession 
of the subject-matter, and the Court finds that 
such possession is wrongful, the Court may also 
order him to pay to the vendor or lessor the rents 
and profits, if any, received by him as such 
possessor. \ 

In the same case, the Court may, by order in 
the suit in which the decree has been made and 
' not complied with, rescind the contract, either so 
far as regards the party in default, or altogether, 
as the justice of the case may require. 

Scope— Relief for judgment-debtor where decree- 
holder after obtaining a decree for specific performance 
tails to fulfil his. part of the contract, or via versa. 
Limited to cases of contracts for sale and for lease. Ante, 
588-91. For the English practice see 3 Seton , Judgments, 
1900-1 ; cited ante, 589 ; Fry, ss. 11 73-4. 

Vdeeree... has been made and the purchaser 
or leTssee makes default- Stone v. Smith, [1887] 35 
■ Ch. E., 188. The purchaser or lessee may. have been the 
defcndant^nd 111’av have failed to comply with the 
judgment against him, Okie v. Okie, [1904] 1 Ch., 35. 
*may also order him— in the suit for rescission. 


* 
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received — i. <?., actually received, and not such as, 
but for wilful default, might have been received, Collett, 

281. 

as such possessor- Clark v. Wallis, [1866] 35 
Beav., 460. Where a sale of land is set aside for fraud, 
the purchaser cannot claim any allowance for repairs or 
lasting improvements, Sadashiv x. bhakubai, [18-S0J 5 
Bom,, 450, 462. 

Costs- —Plaintiff would retain the benefit of any 
direction as to costs of the former action, and be entitled 
to the costs of obtaining the order for rescission, 

Hutchings v. Humphrey, [[885] 54 L. J., Ch., 650. 

in the same case — -i. e. where the purchaser or 
lessee is in wrongful possession. Collett, 282. 

the decree —for specific performance. 

as the justice of the case may require— The 

discretion of the Court will be guided by reference to all 
tire circumstances of the case, and, if unjust , an order 
for the rescission of the entire, contract will not be passed 

36. Rescission of a contract in writing can- Rescission 
not be adjudged for mere mistake, unless the t " > ' mistake * 
party against whom it is adjudged can be restored 
to substantially the same position as if the 
contract had not been made. 

Principle —Mistake per sc will not justify a decree 
for rescission unless the parties can be restored to status 
quo ante. Dagdu v. Bhana, [1904] 28 Bom,, 420. 

in writing —repealed where the Transfer of 
Property Act is in force, ante, 568. 

mere mistake — i. c., without any other vitiating 
circumstance. As to mistake of' law, see ante, 424 
sqq., 580-2. 

restored to the same position —Ante, 591-6. 
Muhammad v. Ottagil, [1863] r Mad. H. C. 11 ., 390. 

Where restoration impossible, suit for damages is the 
proper remedy, Taleb v. Ameer. [1874) 22 W. R., 520. 

Moncrielf, Fraud , 159. 

substantially —Ante, 594. Literal restitutio in inte¬ 
grum is not essential, e. g., in the case of immoveables, 
restoration of the property together with mesne profits 
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and allowance for deterioration will be enough. Suther¬ 
land v. Ileathcotc , [1892] 1 Cli., 475. 

37. A plaintiff instituting a suit for the spe¬ 
cific performance of a contract in writing may 
pray in tfie alternative that, if the contract can¬ 
not be specifically enforced, it may be rescinded 
and delivered up to be cancelled ; and the Court, 
if it refuses to enforce the contract specifically, 
may direct it to be rescinded and delivered up 
accordingly. 

Scope —Matter of practice. Limited to suits for 
specific performance of contracts embodied in written 
instruments. Alternative prayer—if contract cannot 
be specifically enforced, it may be set aside. Mosely v. 
Virgin, [1796] 3 Ves., 184. Plaintiff seeks merely to 
wholly enforce or wholly set aside the contract, and 
the alternative relief is based on the same state of 
facts, though with different conclusions as to law, 
Fry, s. 1058, p. 457. 

a suit for specific performance —Semble a 
suit to set aside a transaction for fraud or, in the alter¬ 
native, for specific performance of a compromise cannot 
be sustained, Panama Telegraph Co. v, India Rubber 
Co., [1875] 10 Ch., 515; ante, 537. Cf. Cook v. 

Andrews, [1897J 1 Ch., 266, 270. 

may direct —The Court has a discretion to ex¬ 
ercise. 

38. On adjudging the rescission of a con¬ 
tract, the Court may require the party to whom 
such relief is granted to make any compensation 
to the other which justice may require. 

Principle —He who seeks equity must do equity. 
If plaintiff does not return benefits, he would be 
awarding himself damages under cover of suit for res¬ 
cission, though as a matter of law he may not be 
entitled to any damages, Moncrieff, Fraud, 216. 

Scope —General provision, of which s. 36 ante is 
a special case. Restoration is essential to rescission, 
but, where relief is sought merely on the ground of 
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mistake, it must be of a more complete character 
than in other cases, it need be. Ante, 595, 

In England and America rescission of insurance 
contracts has sometimes been allowed without restitu¬ 
tion. Kettlevoell v. Refuge Ass. Co., [1908] 1 K. B., 
545, but query, 22 Hair. L. R,, 134-5. 

Similar Law —I. C. A., ss. 64, 65. 

may require —relief discretionary, Brohmo v. 
Dharmo, [1898] 26 Cal., 381, s. n. Mohori v. Dharmo- 
das, [1903] 30 Cal., 539, P. C. 

party, where a minor, see Paran v. Karunamayi, 
[1871] 7 B. L, R., 90; Dyal v, Ram Bud-dun, [1872"! 
17 W. R., 454 ; Muthoora v. Kanoo, [1874] 21 W. R., 
2S7 ; Sahee v. Mahomed, [1874] 6 N. W. P. H. C., 268 ; 
Pana v. Sadik, [18753 7 ibid, 201 ; Makundi v. Sarab- 
suiui, [1884] 6 All., 417* In Girraj v. Hamid , [1886] 
9 All, 340, and Siuaya v. Munisami, [1899] 22 Mad., 
289, the mortgage-deed sought to be set aside was 
executed by the minor’s certificated guardian without 
District Judge’s sanction, 


any, ante, 595-6. 


compensation., by way of restitution of benefits 
received, see cases cited under party. Holbrook v. 
Sharkey, [1S12] 19 Ves,, 131. Fairbanks M. & Co. v. 
IhiMtr [1907] 17 L. R. A., N. S., 558, In Sadasiv v. 
uhakubai, [1880] 5 Bom,, 45 o f a sale was set aside on 
the ground of fraud, but portion of purchase-money, 
advanced for justifiable purposes, was declared a charge 
on the property. Restitution means return of benefits 
plus indemnity, Adam v, Newbigging, [1886] 34 Ch. 
D-> 583., (on appeal H L. did not deal with the point, 
13 A. C., 308). 1 


which, justice may require — ( ‘A Court of equity 
cannot say that it is equitable to compel a person to 
pay any moneys in respect of a transaction which as 
against that person, the legislature has declared to be 
void, Thurstan v. Nottingham P. B. Soc., [1902] 
1 Ch., 1, 13, [1903] A.C., 6; Mohori v. Dharmodas, 
supra, 549 (money-lender advanced money to minor 
knowing him to be such), expld. in Da liar am v. 
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Vinayak, [1903] 28 Bom., 181 ; Jndar x. JVarindar, 
[1904] P. R. no. 33, Monosseh v. Shaburji, [1908] 
4 Bom. L. R., 1004 (lunatic). No restitution ordered 
where money applied in payment of mother’s debts, 
who claimed adversely to her minor adopted son, Nathu 
v. Bahmnirao, [1903] 27 Bom., 390. Contra where 
loan taken for minor's benefit and necessaries, Allah r. 
Bttdha, [1904] I*. R. no. 52. 





CHAPTER V. 

Of the Cancellation of Instruments. 

Similar Law —Draft New York Civil Code, ss. 1906-8. 
Cl, cli. IV, esp. s. 27 ante ; not much practical difference 
between the forms of relief granted under ss. 35 and 39, 
respectively ; division ol the two subjects, however, 
systematic and convenient, Collett, 270. Ante, 599. 

39. Any person against whom a written ins¬ 
trument is void or voidable, who has reasonable 
apprehension that such instrument, if left out¬ 
standing, may cause him serious injury, may sue 
to have it adjudged void or voidable ; and the 
Court may, in its discretion, so adjudge it and 
order it to be delivered up and cancelled. 

If the instrument has been registered under 
the Indian Registration Act, the Court shall 
also send a copy of its decree to the officer in 
whose office the instrument has been so regis¬ 
tered ; and such officer shall note on the copy 
of the instrument contained in his books the fact 
of its cancellation. 


Illustrations* 

00 A, the owner of a ship, by fraudulently representing her to 
be seaworthy, induces B, an underwriter, to insure her. B may 
obtain the cancellation of the policy. 

(0 A conveys land to B, who bequeaths it to C and dies. 
1 hereupon D gets possession of the land and produces a forged 
instrument stating that the conveyance was made to B in trust 
for him. C may obtain the cancellation of the forged instrument. 

(0 A, representing that the tenants on his land were ail at will, 
sells it to B, and conveys it to him by an instrument, dated the ist 
January, 1877. Soon after that day, A fraudulently grants to C a 
lease of part of the lands, dated the ist October, 1876, and procures 
the lease to be registered under the Indian Registration Act. B 
may obtain the cancellation of this lease. 

00 A agrees to sell and deliver a ship to B, to be paid for by 



When cancel* 
lation may be 
ordered. 
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B’s acceptances of four bills of exchange, for sums, amounting’to 
Rs. 30,000, to be drawn by A on B. The bills are drawn and 
accepted, but the ship is not delivered according to the agreement. 
A sues B on one of the bills. B may obtain the cancellation of all 
the bills, 

Principle— This form of relief is founded upon the 
administration of protective justice for fear {quia timet). 
Chhaganlal v. Dhondu , [1903] 27 Bom., 607 ; ante, 
601-4. 

Scope —This relief is in some respects wider than that 
of rescission, it is not limited to contracts and is avail¬ 
able to persons other than parties to a document and 
in respect of a void instrument also, provided there is 
reasonable apprehension of serious injury, if the 
document be left outstanding ; ante, 601. This form of 
relief is also to be distinguished from a declaration ; 
the right to come to Court to have a document 
cancelled is indeed a right to a consequential relief 
sufficient to sustain a declaratory decree, She0 Siting v. 
Dctkho, [1878] 1 All., 688, P. C., but the relief given by 
the Court in pursuance of that right is a substantial 
relief independent of the declaration, Rampal v. 
Balbhadra , [1902] 25 All., 1, P. C. ; Ram v Rughoo, 
[18763 1 Cal., 457 J Rorbatibai v Visvanath, [1904] 29 
Born., 207 ( contra, Karam v. Darya/, [1883] 5 All., 
331, F. B,). Fors. 39 generally see Valley v. Dattjnbhoy, 
[r poo] 25 Bom., 10. 

any person —may be other than a party to the 
instrument, ante, 602, e. g., a Hindu reversioner, Chuiier 
v. Wooma, [1867] 8 W. R., 273 ; a creditor, Ishvar v. 
Dcvar, [1902J 27 Bom., 146 (suit under T. P A., s. 53); 
or a person in possession whose title is affected by the 
document, Nufisa v. Mahomed , [1875] 2 A W. R., 336. 
Cf. ill. (/>) and (c) ; also Roghoobur v. Bhehdharee, 
[1869] n W. R., 455, 

against whom —A vendor of land after sale may 
have no interest left in the property to entitle him to 
sue for cancellation of a fraudulent mortgage-deed 
affecting the property, Jhuna v. Beni, [18873 9 All., 439. 
But there is no rule that in no case can a man, who lias 
parted with property, in respect of which a void or 
\ oidable instrument exists, sue to have such instrument 
cancelled. If the instrument, left outstanding, may 
injure him, he has the right to have it adjudged void, 
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Kolrabassappaya v. Chenvirappaya, [1898] 23 Bom., 
375. Ante, 607 n. 

written instrument— c. g. a will, Jadu Nathv. 
Bhagwant, [1892] 1 O. C. (Sup.', 4 j mi award, Lu Tha 
v. MaSherc Me, 3 L. B. R., 4, Vullev v. Dattubhoy, 
supra; entry of a balance binding as acknowledgment, 
Gansa v, Ganga Ram, [1890] I’. R. no. 12 ; a 
compromise, Maurath v. Bhola [1909] 0 A.L.J.R., 561. 
As to an anumah-paira, see Hnrri v. Upcndra, [rS96] 

24 Cal., 1, P.C. A judgment obtained by fraud may be set 
aside, Venkaiappa v. Subba, [1905] 2 9 Mad., 179- C]. 

Khagendra v. Pran Nath, [1902] 29 Cal., 395, P. C. 
But no suit will lie to set aside a decree where traud is 
neither alleged nor proved and no other specific relief is 
asked for, Banarsi v. Ram Narain, [1907] 30 All., 105. 

void —'void agreement,’ I. C. A., s, 2 (g),^ ‘void 
contract/ ibid, s. 2 (/). Ante, 31. Pollock, Con., 9. 
Peake v. High field, [1826] 1 Rus., 559 (forged deed]. 
Where a party had denied execution ot a document upon 
the allegation that it was forged, before the registering 
officers, he might sue to have it adjudged void, Mohtma 
v. fugul, [1881] 7 Cal., 736 ; Fukeer v. Thakoor, [1871] 

15 W. R., 421 ; Prosnnno v. Mothoora, [1870] >5 W. R., 
487. Contra, Watson v. Neel, [1868] 10 W. R., 330. 

voidable— in case of contract see I. C. A., ss.^ 2 (f), 
19 ; ante, 599 ; Brooking v. Maud slay, [ r 888] 38 Ch, D., 
643 ; 2 Story, Eq., s. 695 (fraud classified). E. g. a deed 
* of gift obtained by a spiritual adviser by fraud and 

undue influence, Mannux, Umadal, [1890] 12 All., 523 ; 

N Sital v. Parbhu, [1888] 10 All, 535 (onus on donee); 

, Ogilvie v. jeaffreson, [i860] 2 Gift'., 353 (fraud); 
"WUldn v. Willan, [18to] 16 Ves., J2 (surprise). 
Non-payment of consideration money within the time 
agreed does not avoid a sale-deed, Banne v. Rajab, 
\ . [1879] P.R. no. 85. Cf. Baijnalh v. Palin, [1908] 30 AH., 

* 125 ; Gobindasamy v. Ramasawtny, 1 1908] 32 Mad., 

^ . 72 ; Noggendro v. Kishen, [1873] »9 W. R., 133, P. C. 

- reasonable apprehension—to be determined 
' \ With reference to the circumstances of each case, Kotra- 
' bassappaya v. Chenvirappaya, [1898] 23 Bom., 375, 

^ and in the case of a sham sale deed will only arise 

. when 'a title by ownership is claimed under it, Singa- • 

V rappa v. Talari, [1904] 28 Mad., 349. There is no 


\ 
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ground for equitable interposition where the instru¬ 
ment cannot legally be used for the purpose which 
is apprehended, Slab v. /lira, [1878] r All., 622, or 
where the plea which is the basis of suit may be 
urged as defence in a previous suit, Chhaganlal 
v. Dhondu, [1903] 27 Bom., 607, or where the recital 
objected to in a bond is no evidence of the fact recited, 
Sunher y.Juddoobuns, [1868] 9 W. R., 285. So also 
where the instrument is a nullity, Utnrao v. fan Alt, 
[(898] 20 All., 465 (deed of gift between Mahomedans, 
inoperative for lack of delivery of possession) ; Banka 
V. Krishto, [1902] 30 Cal., 433 (document not signed 
on all pages); (but see ante, 604-6) ; or even has been 
fraudulently antedated, Nurdin v. Alavndin, [1888] 
12 Mad., 134 ; or where the suit is premature, Ootnur 
v. Luckhee, [1868] 10 W. R., 47, A deed of gift exe¬ 
cuted and registered by a Hindu lady is valid though 
possession has not been delivered, and throws a cloud 
on the rights of reversioners, Balbhadra v. Bhavsani, 
[1907] 34 Cal., 853. 

serious injury— Chhaganlal v. Dhondu, supra. 

may sue— A previous suit for possession under 
s. 9 ante does not bar a subsequent suit for cancellation 
of a deed of gift,/*?/ v. Laid, [1903] 26 AIL, 236. 

Court fee, Rs. io, Court Fees Act, Sell. II, art. 17 
(iii), Karam v, Daryai, [1883] 5 AIL, 331, F. B.; Durga 
Bakhsh v. Mohammad , [1898] 1 O. C,, 123 ; ad valorem 
under ibid, s. 7 (iv), cl. (c), Parvalibai v. Vishvanath, 
[1904] 29 Bom., 207 ; Santiya v. Minammal , [1899] 
23 Mad., 490 ; Chet v. Mid Singh , [1871] P. R. no. to ; 
Chuni Lai v. Bodcr Mat, [1886] P. R no. 2. Cf. 
Gopal v. Laluram, ibid, no. 69. 

Jurisdiction of Court, determined by plaintiffs 
valuation, ATaraina v. Ay a Putter , [1874] 7 Mad. H. C. 
R. 372. 

Limitation —3 years from when the facts entitling 
the plaintiff to have the instrument cancelled become 
known to him, I. Lim. Act, Sell. I, art. 91 ; Bahatram v. 
Kharsclji, [1903] 27 Bom., 560; Fakharuddin v. Official 
Trustee, [1881] 8 Cal., 178, P.C. ; Mahabir v. Hurrihtr , 
[1892] 19 Cal., 629 ; Sham v. Amarendro, [1895] 2 3 
Cal., 460 ; Chanvirapa v. Danava, [1894] 19 Bom., 593 j 
Hasan v. tVazo, [1889] 11 AIL, 456; Rallia Ram v, 
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Sunday } [1883]*?. R. no. S3; Amir v. Alla run nissa, 
f18963 P- R. no. 75, But where cancellation is 
merely ancillary, limitation will have to be determined 
with reference to the substantive relief prayed, Sikher 
v. Du/putty , [4879] 5 Cah, 3634 Raghubar v. Bhikya } 
[1885] r 2 Cal., 69 ; llurri \\ 17 pen dr a , [18,96] 24 

.Cal., i, P. C. ; Beni v. .Dndhnath, [1899] 27 CaL, 156, 

P. C. ; Banka v. Krishlo } [1902] 30 CaL, 433 ; Harihar 
v.' Dasarathiy [1905] 33 CaL, 257, ^65-6 ; Sobha v. 
Sahodra, [1883] 5 All., 322 ; Jinalboo v. 67 m Nagar\ 
[1886] 11 Bom., 78; Abdul v. Kir par am , [1891] 16 

Bom., 186; A lam khan vL Yasinkh/in, [1892] 17 Bom., 

755 ; Unnix . Kunchi, [18.90] 14 Mad, 26 ; Karim v. 
Beganty [1895] P- R- no. 5- > ZfryVJV y. Krishna , [1907] 
34 Cal,, 329, P. C ; Petherpermat v. Mnniandi, J908J 
12 C. W, N., 562, P. C.; Balabhadar v. Jawahir, 9908] 
9 O. C., 346 ; Jagardeo v. Phuljhari } [rpo8] 30 AIL, 375 
(declaration that transaction embodied in a deed is 
sham). Anfe, 609-ii. • \ 


adjudged void or voidable— not for return of 
the bond-paper, Mi-raj* v. Mohomcd, [1869] P. R. no. 

‘ 8 ) or for a declaration that a registered deed is'-void, 

• K Ramchdnd v. Muhammad , [1888] P. R. no. 135; 

v. Iiirde y [1894] P. R» no. 44. 

% % 

may in its discretion, with reference to all the 
circumstances of jhe case, and the conduct of the parties, 

Volley v ''Datlumtiy, [1900] 25 Bonv., 10. Ante, 604 sqq. 

if-the instrument has been registered— 

Mohiina v. fugiil, [1881] 7 Cal., 736. Ante, 604-6.. 

Ill. («) — Thornton v. Knight, [1849] 16 Sim., 509, 

5id (Shadwell, V, C.). 

Ill: (6) — Masters v. Braban, [1735] Rus., 560 n. 

Ill. (c )—Pierce v. Webb, [1792] 3 Bro. Ch., 16 7/. * . 

^ 'Ill. (d)—A nglo-Danubian Co. v. R'ogerson, [1867] 4 
Eqn 3- 

40^ Where an instrument is evidence of Avvhat inst™. 
different'right's'or different obligations,, the' Court * 

may, in .a proper case, cancel it in part and allow canceled." ; 
it to stand for the residue. 
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Illustration . 

A draws a bill on B, who endorses it to C, by whom it appears 
to be endorsed to D, who endorses it to E. C s endorsement is 
forged. C is entitled to have such endorsement cancelled, leaving 
the bill to stand in other respects. 

Principle —Justice may not' always require the can¬ 
cellation of a document in its entirety, and the Court 
vill exercise its discretion. Ante, 607-8. 

. right- “a capacity residing in one man of controll- 
mg, with the assent and assistance of the State, the 
actions of others," Holland, Jur., 79. Ante, 3-4. 

obligation— defined, s. 3, ante. 

proper case— The invalid and valid parts must be 
severable, Davlatsing v. Pandit, [1884] 9 Bom., 176 ; 
Krislodhone v. Brojo, [1897] 24 Cal., 89s, 896 ; Khub 
Singh v.Jhan La!, [1898] 12 C.P.L.R., 13 ;'and inconsis- 
tent pleas should not be joined, Mahomed v. Hosseini, 

11888] 15 Cal., 684, P.C.; Jyyappa v. Ramalakskmamnia, 
[1890] 13 Mad., 549, 551. But see Narayanasami v. 
Ramasami, [1S90] 14 Mad., 172 ; Jino v. Marion, [i8osl 
18 All., 125. Ante, 537, 609. 

cancel in part— Inder v. Campbell, [1881I 7 Cal., 
474 ; Khuda Bahsh v. Budhar Mai, [1882] P. R. no. 
l86. 

Ill.— Draft New York Civil Code, s. 1908 n. 

41. On adjudging the cancellation of an 
instrument, the Court may require the party to 
whom such relief is granted to make any compen¬ 
sation to the other which justice may require. 

Principle —He who seeks equity must do equity, 

Similar Lazv—Ss. 36, 38, ante ; I. C. A., ss. 64, 65. 

may require —relief discretionary, Brohino v. 
Dharmo, [1898] 2 6 Cal., 38T. 

compensation— including repayment of money 
received by the plaintiff personally or through a duly 
authorised manager, A jit v. Bijai, [1884] ir Cal., 6r, P. 
C., together with interest, Guthrie v. Abool, [1871] 14 
M. I. A., 53 > 7 B. L. R., 630 (case of coercion). 
Where Hindu widow sells for necessity, reversioner 
cannot get sale set aside even on payment of entire 
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sale-price, Raghubary. Akhtar, [1908] 5 A. L.'J. R., 
366, 

which justice may require — Daliaram v. 
Vinayak, [1903] 28 Bom., 1S r, expig: Mohori v. Dhar- 
modas, [1903] 30 Cal., 539, 549, P.'C. Ante. 611-2. 
Jagar Nath v. Latin, [1908] 31 All., 21. Holbrook v. 
Shpupcy, ‘[1812] 19 Ves., 131. Monosseh v. Shapurji, 

| i</o\] 10 Bom, L. R., 1004 (agreement by lunatic). 
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Discretion of 
Court as to 
declaration 
of status or 
fight. 


Bar to such 
declaration. 



CHAPTER VI. 

Of Declaratory Decrees. 

42. Any person entitled to any legal charac¬ 
ter,. or to any right as to any property, may 
institute a suit against any person denying, or 
mteiested to deny, his title to such character or 
right, and the Court may in its discretion make 
therein a declaration that he is so entitled, and 
the plaintiff need not in such suit ask for any 
further relief: 

Provided that no Court shall make any such 
declaration where the plaintiff, being able to seek 
further relief than a mere declaration of title, 
omits to do so. 

Explanation.— A trustee of property is a 
“ person interested to deny ” a title adverse to 
the title of some one who is not in existence, and 
for whom, if in existence, he would be a trustee. 


Illustrations. 


(a) A is lawfully in possession of certain land. The inhabitants 
of a neighbouring- village claim a right of way across the land A' 
may sue for a declaration that they are not entitled to the rieht so 
claimed. 

(A) A bequeaths his property to B, C and D, “to be equally 
divided amongst all and each of them, if living at the time of mv 
death, then amongst their surviving children.” No such children 
are in existence. In a suit against A’s executor, the Court may 
declare whether 13, C and D took the property absolutely, or only 
for their lives, and it may also declare the interests of the children 
before their rights are vested. 

(c) A covenants that, if he should at any time be entitled 
to property exceeding one lakh of rupees, he will settle it upon 
certain trusts, T3eforc any such property accrues, or any persons 
entitled under the trusts are ascertained, he institutes a suit to 
obtain a declaration that the covenant is void for uncertainty 
The Court may make the declaration. 
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{d) A alienates to B property in which A has merely a life 
interest. The alienation is invalid as against C, who is entitled ns 
reversioner. The Court may in a suit by C against A and B 
declare that C is so entitled. 

(e) The widow of a sonless Hindu alienates part of the pro¬ 
perty of which she is in possession as such. The person presump¬ 
tively entitled to possess the property if he survive her may, in a 
suit against the alienee, obtain a declaration that the alienation was 
made without legal necessity and was therefore void beyond the 
widow’s lifetime. 

(/) A [Tindu widow in possession of property adopts a son to 
her deceased husband. The person presumptively entitled to 
possession of the property on her death without a son may, in a 
suit against the adopted son, obtain a declaration that the adoption 
was invalid. 

(g) A is in possession of certain property. B, alleging that he 
is the owner of the property, requires A to deliver it to him, A 
may obtain a declaration of his right to hold the property. 

(h) A bequeaths property to B for his life, with remainder 
to B’s wife and her children, if any, by B, but, if B die without 
any wife or children, to C. B has a putative wife, D, and children, 
but C denies that B and L) were ever lawfully married. D and 
her children may, in B’s lifetime, institute a suit against C 
and obtain therein a declaration that they are truly the wife ancj 
children of B. 

Scope —-Ante, 615-9, Kunhiamma v. Kunhunni , 
[1892] r6 Mad., 140. Removal of cloud from title and 
perpetuation of testimony regarding title or status, 
Govinda v. Thayanimal } [1904] 28 Mad., 57. Qy. as 
to a suit to have the true construction of a statute 
declared and an act done in contravention of the 
statute, rightly understood, pronounced null and void, 
Fischer v, Secy, of State } [1898] 2 2 Mad., 270, 282, P.C. 
A suit cannot be brought to obtain a declaration on 
a mere question of law, /lira v. fai Singh, [1887] 2 
C, P, L. R., 156. 

Similar Law —Action of declarator in Scotland ; 
bills of peace, to perpetuate testimony or take it de 
bene esse , bills quia timet , and 15 & 16 Viet., cap, 
86, s. 50, in England ; also Rules of Supreme Court, Or, 
25, r. 5 \ Ellis v. Bedford , [1899] 1 Ch., 494, 514; 
Chapman v. Michaelson , [1908] 78 L. J., Ch., 272. Ante, 
6r 3, 615. Cf. C. P. C., s. 283 ; Act V of 1908, Sell, i, 
Or. 2i, r. 63 ; Mali v. Katmsilla, [1894] 16 All., 308, 
F. B.; Wamanrao v. Rustomji, [1896] 21 Bom,, 701 ; 
Ponnappa v. Pappuvayyangar , [1881] 4 Mad., 1, F. B. ; 
Kristnam v. Pathma, [1905] 29 Mad., 151, F. U. ; 
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Allagappa v. Nazamat, [r 9 o8] .4 L. 15 . R., 263; cf, 
Chatlm v. Runhamed, [.887] w Mad., 280 (surplus 
sale-proceeds attached , Miran v. Air a, figool P R 
"°- 11 ' i Agva Tenancy Act, s. 19S (Act XII of 1881! 
s ;,' 4 8 )» ^abl v . Bashir, [,885] 5 A. W. N., 194; 
Mahadeo v, Bac.hu, [1888] n All., 224. U. P. Land 
Rev. Act, s. ur, Ram Char an v. Ram, [1908] 5 A L. 
J. R., 614. Punjab Land Revenue Act (XVII of 1887), 

ur Sr 39 Gomti v. Darab, [ro02l 22 

A. W. N., 187.; Ram v. Nakched, [1882] 4 All., 261, 

Old Law —Act VI of 1854, s. 29 ; Act VIII of 1859. 
s. 15. Declaratory decree not granted where plaintiff 
had no right to consequential relief or could not make 
the declaration the foundation of relief in another 
Court, ante, 614; Lekhraj v, Barcha, f 1879I P R 
no. 94; exception in favour of Hindu reversioner or 
rerson m analogous position , hri Dull v. Hanshutti, 


18S3 

’1876] 


10 Cal., 324, 
P. R., no. 112 


4895] 20 Bom., 202. 


P. C, ; Rank Sing v. Dastxundha, 
ante, 629. Cf. Any aba v. Daji, 


. r person who under the law may be the plaintiff 
(cl. Natha v. Gurbaksh,\_m 2 ] P.R., no. .0' or the defen¬ 
dant in a suit, e.g., a minor or a lunatic or a corporation. 
All persons in whom the right to the relief claimed is 
alleged to exist must join as plaintiffs, Chcdi v. Dv. 
Commr of Bahraich, [1894] 3 O. C., 351, and a 
daughter and her son may join to question an alienation 
made by a Hindu widow, Narayana. v. Chengalamma, 

' [1.885] 10 Mad., 1. 


entitled- not a stranger to the title or status in 
dispute, Sohel Singh v. Shad!, [rS88] P. R., no. 99 ; 
11.. J,. K., 97 * kf. Ram v. Rukmin , r?88^] 7 All. 
884 ; Wajld v. Dianatullah, [1885] 8 All., 31. May 
be the lessor where the lessee’s title has been denied, 
Birj v. Collector of Allahabad , [1881] 4 All., 102. 

... 1 charaeter= position recognised by law 
. Hiralal v. Gutab, [1896] 10 C. P. L. R., r; ante 
6 17-8 ; • e.g,, the plaintiff’s status as a Rajput, Tasadduq 
v. Wazir, [4906] P. L. R., no. q ; or as the legitimate, 
Qamar Am v. Pea re, [189,8] 2 O. C., 57, ?8, toy lai 
Singh v. Uttam, [1S84] P. R., no. 148,' Mantota v. 
Mohan, [1897] * 1 C. P. L, R., 72), or adopted son of a 
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certain person, Bhagat v. Shiv, [1894] P. R., no. 141; 
(J. B. R., [1892-6] 623, 627; or as not the husband 
of the defendant, Waryam v. Phemon, [(90'] P. 
no. 50, Jaskuar v. Mahtab, [1903] P. R., no. 2.6 ; or 
as the priest of a temple, Limba v. Rama, [iSSs] 13 
Bom , 548, Kalidasv. Parjaram, [1890] 15 Bom., 309 ; 
or as the member of a society, Sudharam v. Sudharam, 
[(869] 3 B. L. R., A. C., 9r. 

any right—recognised and enforced by law, ante, 
6x8-35, Subbaraya v. Vedantachariar, [1904] 28 Mad., 
23, Basdeo v. Damodaranund , [1904] 1 A. L. J. R , 44 ; 
and subsisting at the date of decree, Nobokishore v. 
Ramkishen, [ 1868] 9 W. R., 131 ; may be vested or 
contingent., ante, 626-33, Kutubuddin v. Umn, [1887] 
P. R., no. 18, Prem v. Ramon, [1888] P. R., no. 11 ; but 
not merely the possibility of a right, Samarendra v. 
Birendra, [(908] 35 Cal., 777, 794, Budh v. Dhan, 
[1898] P. R., no. 57; ante, 635. A right to come to 
the Court to have a document or act which obstructs 
the title or enjoyment of property set aside, or for an 
injunction against such obstruction, is sufficient to 
sustain a declaratory decree, Shw v. Dakho, [1878] 1 
All., 688, P. C. Rights declared: proprietor, Bissessnri 
v. Baroda, [1884] 10 Cal., 1076 ; Chuni v. Ram, [x888] 
15- Cal., 460, F. B. ; Chinnasami v. Ambalavana, [1905] 
29 Mad., 48; Megha v. Shadi, [1892] P. R.> no. 34, 
F. B. (Magistrate’s order under Cr. P. C., s. 133) ; 
co-owner, Panchanada v. Ndahanda, [1883] 7 Mad., 
191 ; Ram v. Nariman, [1883] P, R,, no. 182, (qy. 
Mehdee v. Aujud, [1874] 6 N. W. P. H. C., 259); 
beneficial owner, Aghore v. Ram, [1896] 23 Cal., 805 ; 
Goar v. Dinonath, [1897] 25 Cal., 49 ; Lobo v. Brito, 
[1897] 21 Mad., 231 ; zamindar entitled to cesses, 
Akbar v. Sheoratan, [1877] 1 All., 373 1 landlord, 
Somkali v. Bhairo, [1882] 5 All., 55 ; vendee, Goberdhun 
v. Munnoo, [1871] 15 W. R., 95, Dad v. Saba [1877] P. 
R., no. 68, Abbas All v. Pirbuksh, [1879] P.R. no. 
132; cf. McCullough v. Connelly, [1907] 15 L. R. A., 
N. S., 823 ( bona fde purchase for value ) ; mortgagee, 
Gobind v. Udai, [1870] 6 B. L. R., 320, Sheonath v. 
Manohar, [1903] 6 O. C., 324, Pokhar v. Ram, [1887] 
7 A. W. N., 231, Mahabala v, Kunhanna, [1X98] 21 
Mad., 373 (mortgagee’s heirs]; partner, Launkra V. 
Moher, [1884] P. R., no. 93; reversioner, Sheoratan v. 
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Lappa, [1881] 1 A. W. N., 160, Sant v. Deo Saran, 
[1886] 8 All., 365 ; remainderman, Anant v. Raghunath, 
[1882] 8 Cal., 769, P. C. ; lakhiraj title, Abhoy v. 
Rally, [1880] 5 Cal., 949 ; lawful possession, Ismail v. 
Mahomed, [1893] 20 Cal., 833, P. C. (qy., Badr-iul-din 
v. Abdul, [1888] P. R., no. 12); self-acquisition, 
Chabildas v. Ramdas [1909] 11 Bom. L.R., 606 ; right 
to office, Ramanuja v. JDevanayka, [1885] 8 Mad., 361, 
Koondo v. Dheer, [1873320 W.R., 345 ; right to perform 
or get performed religious ceremonies, Trimbah v. 
Krishnarao [1909] 33 Com., 387 ; right to receive 
offerings, Litnba v. Rama, supra, Badri v. Mulloo, 
[1905] 8 O. C., 339 ; right to family birl, Bhagat v. 
Shiv, [1894] P. R., no. 141 ; right to mutation of names 
in the Collector’s books, Bhikaji v. Panda [1-893] 19 
Bom., 43 ; right to maintenance, IVistarini v. M$.khan, 
[1872] 9 B. L. R., 11 ; equity of redemption, Bhamani 
v. Kalin, [1895] 17 All., 537, F, B., Nathu v. Ou>hd\i, 
[1896] 18 AH., 326; right v to hold haul, Gopi v.- 

Tarampni, [F879] 5 Cal., 7, F.'B. ; easement, llain v. 
Din, [ 1*897] P. ' R., no. 14 ; right to erect fish-trap, 
Makhctn v. Gokul,\ 1885] P* no. 32 ; right to reside 
in village ah fid i free of payment of fees, Rala Ram v. 
Bir Singh, [1887] P, R., no. 48; mon-liability to 
assessment by municipality, Dwarka v. Addyai-{ 1894] 
21 Cal'.', '319, 324,. Kahieshioar v. Bhabua % Municipality , 
[1900] 27 Cal., 849; njxn-li ability. to pa"y kamiana 
dues) Muhammad v. Habib, [1905*1 P. L. R., no. it3. 
Setnble, claim to discharge an obligati\u\in a particular 
' [planner is not a claim to a * right,'. A/ uhamtund v. 
Abdulla,.[ 1891] P.' R., no. 77. Right to perform worship 
on behalf- of an indeterminate class of \rersons on 
. property belonging to third parties not established, 

' pSonu v. . Daryaiy [ 1896] P. R., no. 4. English cases seem 
to require, in the plaintiff a. present vested'estate, - though 
ever so minute or remote, 2 Story, Eq., s. 1511. 

Hindu reversioner may sue to avoid (1) aliena¬ 
tion made by ..female heir, ante, 630, Rup Narain 
Gopa{ [1909] 6 A.L.J.R., 567, P.C., Narayana v.'~ 
'Changalamjna, [1886] 10 Mad., 1, Nur Buh&h v. Fajjo, 
[1876] P, R.',no. i2i, Garni v. Khio, [1889] P. R., no. 
205';jVur Khdnamv. Bani, [1S94] P. R., no. 96, Lahori 
v. Radho, [1906] P. R., no. 72, unless .made with the 
• consent of the next reversioners, Hobo v,\Hari, [1884] 
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10 Cal., 1102, F.B., Bajrangi v. Manokarnika, [1907] 30 
All., 1, P. C., ante, 630 n ; (2) surrender by same where 
the whole estate does not at once vest in the next 
heir, Bc/iariv. Madho, [1891] 19 Cal., 236,?. C., or part 
of the lady’s life estate is converted into absolute 
estate in her hands, Hem v. Sarnamoyi, [1894] 22 Cal -» 
354, Rangappav. Kamti , [1908] 18 M. L, J. R., 309, 
F. B.; ante. 638 n; 13) adoption pretended or made 
by her without legal authority, ante, 630, Thayammal 
v. Venkatarama , [1884] 7 Mad., 401, Clnruvolu v. 

Chiruvolu, [1906] 29 Mad, 390, F. B. ; or (4) testamen¬ 
tary declaration made by the widow, Kalian V. Sanwal, 
[1884] 7 All., 163, but see Jaipal v. Rider, [1904] 26 
All., 238, P. C. He may also sue, after the death of 
the widow of a testator, for a construction of the 
latter’s will and declaration of his reversionary rights, 
Chukkun v. Lolit, [1893] 20 Cal., 906, when some 
immediate necessity for the construction is established, 
Srinibash v. Monmohini, [1906] 3 C. L. J., 224. Asa 
general rule the next presumptive reversioner must 
sue, unless he is in collusion with the widow or has 
waived his rights, ante, 630-2 ; Anyaba v. Daji, [1895] 
20 Bom., 202, Sheomurat v. Ram, [1888] 8 A. VV. N., 
178, Sheobaratv. Bhctgwali, [1895] 17 All., 523, Chandres 
vv Aand, [ 1894] 3 O. O., 336, Sheopal v. Bund 00, [r905] 
8 O.C ,81, pikandar v. Bahadur. [1876] P.R., no 39 ; or 
is an infant, Mahtab v. Mahlab, [ 1877] P. R., no. 24 ; 
or she is only the holder of a life estate, ante, 631-2, 
Abdulla v. Muhammadu, [1895] P. R., no. 14, Sant v. 
Deo, [1886] 8 All., 365. But there is no presumption of 
collusion, [1900] 1 P. L. R., 229. For a suit by a Jat 
reversioner see Ram v. Kishen, [1890] P. R., no. 4. 

any property, in posse, i. e. not such as is non¬ 
existent at the time the right is asserted and may or 
may not ever come into existence, Ramdial v, 
Budha, [1883] P. R., no. 115 (Rattigan and Elsmie, J J., 
Smyth, J , dissenting'. The performance of village 
services may not be ‘ property/ ibid ; but damages clear¬ 
ly are (qy., Keshoree v, Gobind, [1872] 4 N. W. P. 
H. C., 70* A). There may be property in a word, 
Ramanuja v. Rama, [1898] 22 Mad., 189; and in 
monastery land given as poggalika gift, Mr a Paw v. 
U. By in, [1908] 14 Bur. L. R., 277. 
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Suit.— Pleadings —The plaint must, on its face, show 
'not only the existence of the alleged right, but also 
the circumstances necessitating prayer for declaratory 
decree, K had on v. Nazeer , [1871] 3 N. W. P. H, C„ 
v 262; Sital x.Jagdat, [1875] 7 ibid, 354, If an adop- 
' tion is impeached, the plaint must dispute its fact or 
validity and contain a prayer for a declaration regard¬ 
ing the fact or validity, Rusum v. Satya, [1900] 5 
C.W. N., 162. For the essentials for maintaining suit see 
ante, 619-20, Man Knar v. Tara, [1885] 7 All., 583, 585. 

Court-fee. —Rs. 10, Court Fees Act, Sell, ii, art. 17 
,3), Kalova v. Padapa, [1876] 1 Bom., 24 8, Dhotido 
v. Govind , [1884] 9 Bom., 20, Vithal v. Balkrishna, 
[1886] 10 Bom,, 6ro, F.B., Sagaji v. Smith, [1895] 20 
Born., 736, Zinnalunnessa v. Girindra, [1903] 30 Cal., 
788, Bakshish v. Narain, [1877] P. R., no. 70, Shah 
Alum v. Mahmud, [1889] P.R., no. 2, Ilakim v. Mahtab , 
[1893] P.R., no. 109, Dial v. Bell, [1897] P. R., no. 51 ; 
unless consequential relief is also asked for, in which 
case, ibid, s 7, cl. iv (c), will apply, Dinahandhu v. Raj- 
mahini , [1871] 8 B. I.. R., Ap. 32, Ram v. Suhh 

Dai, [1880] 2 All., 720, F.B., ( contra, Dhondo v, Govind, 
supra), Ostoche v. /fan, [1880] ibid, 860, Jogal v. 
Tale, [*882] 4 All., 320, F. B., Raghunatlry. Ganga- 
dhar, [1885] 10 Bom., 60, Samiya v. Mi navinia)', [1899] 
23 Mad., 490, Gunesha v. Darobuti, [1875] P. R., no. 20, 
Mttlkurlcssa v. Muni. Com. Delhi , [1904] I’. L. R„ no. 

118. But, Court must accept value of relief in plaint, 
botlr for purposes of court-fee and jurisdiction, Vachhani 
v. Vachhani, [1908] 11 Bom. L. R., 3Q. To a suit under’ 
Act V of 1908, Sell. I, Or, 21, r. 63, art. 17 ( 0 , Scb. II,' 
Court Fees Act, applies, even thougb the plain tiff" risks 
lor both a declaration and an injunction, Phut v. 
Ghanshyam, [1907] 35 Cab, 202, P. C. Fisher v. 

Arunachell'a [1907] 19 M.L.J.R., 236. ' , 

Jurisdiction of Court —will depend on the value of 
the plaintiffs interest under cloud, Dwarka v. Kainfsh- 
ar, [1894] 17 All., 69 ; Dhan v. Zamurrad, [rgocj 27 
All., 440 ; Modhusudim v. Rakhal, [1887] 15 0 * 1 ., 104,^ 
Krishnasami v, Somasundaram, [ 19Q7] 30 Mad., 335) _ 
F.B. ; Phut v. Ghanshyam, [1907] 35V. Cab*202;,207, ’ 
P.C.; Harnam v. Bh'ag-<vah,[ 1890IT.R., no. 50 ; Maya 
Mai v. Bela, ibid, ii6. 121 ; Bishnu v. Dal Singh, [190V] 

• * % 

\ \ 

^ 1 
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T, R.j no. 55 ; Jim in v. 5 ntok, [1S86] P. R., no. 98 
(appeal 1 . 

Limitation— 5 years from when the cause of action 
accrues, I. Lim. A., Sch. i, art. 120, ante, 637 ; Pacha- 
mnthu v. Chinnappan, [1887] :o Mad., 213, Bhihaji v. 
Panda, [1893] 19 Bom., 43, Ashik v. Mazhar, [1899] 
2 (). C., 79, 83, Chhatardhari v, Bhagman, [190-1] 7 

O. C., 187, Fuiteh v. Kharuk, [1882] P, R., no. 88, 
Mangal v. Bata, [1883] P. R., no. 19, Chaith v. Jinan, 
[1884] P, R.,no. 111, Ram v. Muhammad, [18S8] P. R., 
no. 135, Dheru v. Sidhu, [1903) P. R., no. 56, F. B. ; 
unless an adoption is in dispute, when art 118 or 119 
may apply, Ramchandra v. Narayan, [1903] 27 Bom.. 
614, Ratnamasari v. Akilandanunal, [1902] 26 Mad., 
291, Be gam v. Nitr JJihi, [i 892] P. R , no. 45, Hem Raj 
v. Sahitui, [1901] P R., no. i 16, Ram v. Maharaj, ^904] 

P. R., no. 3 ; or the suit is brought under Act. V of 
1908, Sch. I, Or. 21, r. 63, when art. r 1 may appl) r , 
Sant Ram v. Ganga Ram, [190434 P. L. R,, 122. 
Where the suit concerns a forged instrument, arts. 92 
and 93 may be in point, and where it concerns an 
alienation by a Hindu or Mahoiuedan female, art. 125 
will be in point. Art. 129 will apply where the suit 
is in respect of a Hindu’s right to maintenance. 
Where the plaintiff is in possession and sues for cor¬ 
rection of the Settlement record, and, upon the 
defendant disputing it, proves his title, he is entitled 
to a declaratory decree, though his claim for correc¬ 
tion of the record is barred by time, Nathu v. But a, 
[1881] P. R,, no. 27. A suit for declaratory relief 
cannot be held barred so long as the right to the pro¬ 
perty, in respect of which the declaration is sought, 
is a subsisting right, Chukkun v. Lolit, [1893] 20 Cal, 
906, 925. 

Burden of proof — on the plaintiff, Kumholen v. 
Thirunmlpad, [1875] 8 Mad. If. C. If.., 17, 21, Kenaram 
v. Dinonath, [ 1868] 9 W. R., 32;, Chitla v. Debidin, 
[1901] 24 All., 170, Bhagwan v, Kamta, [1893] 6 O. C., 

119, l)y. Commr. v. Mahesh,\_\ 903] ibid, 142 ; unless the 
defence is adverse possession, and the plaintiff has 
proved a prima facie title, Khuidad v. Alamgir, [1900] 
P. R., no. 116 ; cf. Innasimuttu v. Upakaralh, [1899] 23 
Mad., 10, P. C. 
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person denying —Where a Magistrate orders the 
removal of a construction under Cr. P. C., the person 
who set him in motion cannot be sued, Madhab v. 
Kama/a, [1871] 6 B. L. R., 643 ; but see Megha v. 
Shadi , [1892] P. R, no. 34, F. B. 

denying—denial of the plaintiff’s right gives him 
a'cause of actipn, Chintaman v. Mahadev, [1904] 6 
Bom. L. R., 283, Bachun v. Dewan, [1869] n W. R ;) 
376, AmjaA v. Ktcnku, [1872] 9 B.L.R., Ap, 28, and this 
must be either an invasion of his right or an obstacle or 
impediment in the way of his full enjoyment of this 
right, Jan v. Khonkar, [1870] 6 B. L. R., 154 ; a 
hostile or adverse act intended and calculated to 
prejudice his title, Karyan v. Doddali, [1871] 6 Mad. H. 
C. R., 307, Ram v. Oudh, [1873] 21 W. R., 10.1, 
Saminatha v. Rangatharnmal, [1889] 12 Mad., 285 ; 
antecedent to the tiling of the plaint, ante, 638, and 
not a mere wish to interfere with his rights, Jesmanee v. 
Debee, [1871] 3 N. W. P. H. C., 137, or mere slander 
of title, Sini v. Sangih, [1876] 1 Mad., 65, or even 
threat, ibid, or a possibility of a future claim, Bholai v, 
Kali, [1885] 8 All, 70, Pirtliiv. Guman, [1890] 17Cal., 
933, P. C. See also Maheshar v. Muhammed, [1904] 

, 7 O. C., 372. Cf. Dinshaw v. Jamselji, [ 1908] ir Bom. 

L. R., 85, 101-3. Mere execution and registration of 
deeds between third persons, Sooruj v. Moheeput, [1871] 
16 W. R., 18 (but see Nujisa v. Mahomed, [1875] 24 
W. R. 336), or the preparation of an incorrect survey 
map, Jar dine Skinner v. Shurno Moyee, [1875] 24 ibid, 
215, or the registration of the name of the karla alone 
in respect of (Hindu) joint property, Gopee v. Bhugwan, 
[1869] 12 W. R,, 7, may not afford a cause of action 
for a declaratory suit, where the plaintiff’s possession is 
not disturbed or title is not impugned ; cf. Bijai v. 
Gobind, [1890] 10 A.W.N., 195 ; Ram pal v. Dalthamman, 
[1S98] 2 O. C. 35. Otherwise where the Collector has 
declared the title in favour of the opposite party, Sheo 
v. Shunkur, [1871] 16 W. R, 190, Agin v. Mohan, 
[1902] 7 C. W. M., 3 r 4, Chhatardhari v. Bhagwan, 
[1904] 7 O. C, 187 ; or the latter has carried on thak- 
bust proceedings in collusion with a co-sharer and in 
fraud of the plaintiff, Brommo Moyee v. Koomodinee, 
[1872] r 7 W. R., 466. See also Natha v. Sadiq, [1900] 
P. R., no. 20 (adverse entry made in revenue register 
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unknown to plaintiff or defendant) ; Mahomed v. 
Kanizuk, [1874] 6 N- W. P. H. C., 231, F, B. (entry- 
obtained by fraud) ; Obhoya v. Mohesh, [1874] 3 3 W. 
R., 22. An abstract right (e. g., to bathe at a ghat) 
cannot be declared, where no act of trespass on the 
defendant's part is alleged, Shah Muhammad v. Kashi, 
[1884] 7 All., 199. So where the mother of a 
Mahoraedan girl has not infringed an uncle’s _ rights 
as guardian, he cannot get a declaration of a right to 
dispose of the girl in marriage, Jarnnet v. Nowranga , 
[1876] P. R-, no. 42 ; nor a Hindu widow of her right 
to transfer property for necesgary purposes, where the 
reversioners had not overtly disputed such right, Manna 
Singh v. Baijan, [1904] 5 P.L.R., no. 76 ; nor a rever¬ 
sioner of his right to succeed a widow who has not done 
any act prejudicial to the plaintiff’s right, Muhammadi 
v. Jiwani, [1898] P. R., no. 42. See also Surat Muni¬ 
cipality v. Chnnilal, [1906] 30 Bom., 409. 

interested to deny—Ante, 639 ; Government, 
where the plain tiff has been ordered under Cr. P.C., s. 133, 
to remove an alleged obstruction to a public way, Secy, 
of State v. Jethabai, [1892] 17 Bom., 293 ; the Collector, 
where the plaintiff’s title to revenue registry is in ques¬ 
tion, Kalabariga v. Ravikanty [1902] 19 M.L.J.R., 331 ; 
a purchaser, at auction in execution of a decree against a 
third party, of the plaintiff's property, Shivram v. jam 
[1888] 13 Bom., 34; a person who in proceedings to 
which the plaintiff was no party, has obtained a 
declaration that property claimed by the plaintiff belongs 
to him, Govind v. Udai, [1870] 6 B. L R., 320; or one 
who alleges a right to levy mahsul or batai, the liability 
to pay which the plaintiff disputes, Bahadur v. Jiwan , 
[1899] P, R., no. 27. See also Expin, post. The cloud 
in these cases may be only threatened, ante, 663. 

the Court— i the Civil Court, unless its jurisdiction 
is taken a way by some statute, expressly or impliedly, 
Act V of 1908, s. 9. Rampal v. Balbhaddar, [S902] 25 
All., 1, P. C. (Oudh Rent Act, 1886, s. 108, cl. 4) ; 
Narasimma v. Sitryanarayana, [1889] 12 Mad., 481 
(Madras Rent Recovery Act, VIII of 1865); Kalup v. 
Ramdein, [r888] 16 Cal., n yfbutwara, Act VIII of 
1876, B.C.). Where a tenancy is admitted, the Revenue 
Courts in the U. P. have exclusive jurisdiction to 
determine the nature of the tenancy, Ajudhia v. 
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Pnrmeshar,\ 1896] iS All., 340, F.B., Janki v. Salig, 
[iS 99 ] 2O.C, 9 6, Q9, Bhawani V. [1899] 3 O. C., 
«7 {contra, Sarah jit v. Madho, [1S98] 4 O. C., 180); 
otherwise, they have 110 such exclusive jurisdiction to 
decide as to the existence of a relation of tenancy, 
Raghubar v. Ram pa l, [1900] 3 O, C., 365, 370. Consider 
Agra tenancy Acl. s. 202. See also Brij v. Durga, [1898] 
20 All., 258 (rights inter sc of Hindu coparceners, tenants 
at fixed rates ; Ma hammed v. Maheshur, [1901] 5 OC., 
nh interpretation of decree under which a tenant 
holds). So the Civil Court cannot entertain a suit the 
object ol which is to impugn the correctness of a parti¬ 
tion made by Revenue authorities, Gulab v. Suhhan, 
lJ 9 00 J -P* R.y no. 104 ; or their decision as civil court, 
Rup Narain v. Badri [1900] 12 O.C., 223. Cf. Churamun 
v. Anoop, [1882] 11 C. L, R., 533. 


may theie is no absolute right to a declaration, 
Puree v. Bykunt, [1868] 9 W. R., 380. It will be 
refused where a moie convenient and regular mode of 
redress is open to the plaintiff, Chandan v. Ram , [iSSCl 
5 A. W. N , 293, Poran v. Par butty, [1878] 3 Cal., 612, 
t '£n by way ol proceedings in the execution department, 
Jhan y. Ganga, [1885] 5 A. W. N., 215, Mathemon v! 
Goba}dhan, [1900\ 28 Cal., 492 ; or in the Rent Court* 
Mcihesh v. C bandar, [1889] 13 All., 17, P.B., Maharaja 
of Benares v. Ramji, (1904] 1 A.L.J.R., 5,2, 27 All., 138, 
Kanh Singh y* Dasaundhct , [1876] P. R., no, xn *, or 
under the Indian Divorce Act, Gasper v. Gonsalves, 
L lfN 74j 13 b- L. 1 \., 109 ; or of an injunction, Kunhamed 
v. A utti, [1891] 14 Mad., 167. Ante, 660-2. So also 

where the plaintiffs object is to .evade the stamp laws 

or eject or achieve some other purpose under colour of 
a inere oeclandion ol title, ante, 657-8; or where the 
plaintiffs light is not definitely established, Maina v. 
Bnjomohun, [1890] 12 All., 587 , F.C., or is of a doubtful 
or speculative character, Bhujendra v. Trigunanath, 
A w 7VJ* Cal -, 761, 764, Natfal v. Bachani, fi 8861 6 
riKsVi s' too jemote, Anant v. Raghunath, 

a a 8 v hr 8 CaL ’, 7<5 ?' 1 • C ’> Munich v. Gaupata, [1880] 6 
A. W. N ., 22, Lacho v. Asanand, [1882J P. R„ no. 144, 
lara v. Chanda, [1908] 1 J . L. R., no. 51. So also where 
an alleged customary right is uncertain or unreasonable. 
Sonu v. Daryai, [1896] P.R.,110.4, Nur v. Mawaz (1899] 
i t * -L. i\. f 314, ui immoral, Lhuina v. iegarai } £i&76J i 
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Mad., 16S ; or the transaction complained of is, upon 
the plaintiffs own allegations, but a brutuin fulmen, 
Vijiasamv v. Sasivarma, [1905] 28 Mad., 560, ante, 
658, e.g', a will by a limited owner, Jaipai v. Indar, 
[1904]' 26 All., 238, P. C., or by a testator who may 
revoke it during his life-time, Premdeo v. Gobind, 
[1873I P. R., no'. 58. Mere apprehension that complica¬ 
tions may arise 'in future is not a proper ground for 
granting a declaratory decree, Jamna v. Jagdeo , [1908] 
6 A. L. J. R., 11 ; Rajasingh v. Jhingrao, 1 1892] 6 C. P. 
L. R , 51. 

discretion—Ante, 652-6 ; s. 22 supra. In every 
cause the Court must exercise a sound judgment as to 
whether it is reasonable under all the circumstances of 
the case to grant a declaration, Noggeudro v. Kishen 
Soondory, [1873] >9 W. R-, 133, P. C., Kotamarti v. 
Kotamarti, [1874] 7 Mad. H. C. R., 35 b 35^ ; and will 
grant it where it is in the interests of both parties that 
the declaration asked for should be made, Bombay B.T. 
Corp. v. Smith, [1892] 17 Bom., 197. In fact, a strong 
case of inexpediency should be shown for refusing 
declaratory relief to classes of persons expressly 
recognised by the law as suitors for such relief, 
Chcindres v. Nand, [1894] 3 O. C., 336,338 ; and the 
difficulties of the questions raised, the expense of the 
litigation, Isri But v. Ilansbutti, [4883] 10 Cal., 324, 
P. C. (not affg. 5 Cal., 512, 518), the improbability of 
the plaintiffs succeeding to the estate for many years 
to come, or the perishable nature of part of the property 
in dispute, are not in themselves sufficient grounds, 
Upcndray. Gopee, [18S3] 9 Cal., 817. But see Doorga 
v. Doorga, [1878] 4 Cal., rgo (plaintiffs claim contingent 
on surviving defendant); Bhupal v. Lachma, [1888] 11 
All., 253 (gift by Hindu widow to her married daughter 
capable of bearing son). Mere lapse of time, short 
of limitation, is no ground for refusing a declaratory 
decree, Athikaraih v. Erathanikat, [1897J 21 Mad., 42, 
nor apparently the fact that the plaintiff has put forward 
an excessive claim, Shmak v. Mohammad , [1869] 3 1 L 
L, R., A. C., 196, Chinga v. Mangat, [1898] P. R., no, 3 
(Rev,). Distinguish Mama v. Brijmohan , [1890] 12 
AIL, 587, P. C. For declaration in a suit for possession, 
see Sant v. Deo, [1886] 8 AIL, 365 ; Kali v. Golam, 
[1886] 13 Cal., 3, Ghulam v, Muhammad, [1909] 6 A. 
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L. J. R., 177 ; and for enhancement of rent, Gmines v. 
Rampria, [1879] 5 Cal, 53. 

Appeal— The discretion exercised by a lower Court 
will not be'lightly interfered with on appeal, ante, 665, 
unless it has been exercised wholly arbitrarily and in a 
manner grossly inconsistent with judicial principles, 
Sant v. Deo, [ 1886 j 8 All., 365 ; Muhammad v. Kkuda, 
[1887] 9 All., 622, or the Court has abstained from going 
into the merits of the case, Jhanda v. Ramji, [1895] ) 5 
A. W. N., 148, or lias decided them wrongly, Ramanand 
v. Raghunath, [ 1882] 8 Cal., 769, P. C, Where- first 
Court granted declaration, appellate Court refused to 
interfere merely because from the plaint, apart from 
the written statement, no hostility, on defendant’s part 
was shown, Sailendra v. Karali, [1905] 2 C. L. J., 534. 

make a declaration —A declaratory decree 
is not executable, ante, 671, it merely confirms a 
pre-existing title, ante, 33, Amrll v. Roop, (1870] 2 
N. W, P. H. C., 459 ; and possession cannot be obtained 
under it, Jcoralihan v, Thakooree, [1870] ibid, 303. The 
existence of a declaratory decree will not bar a subse¬ 
quent suit for injunction founded on a later act of 
obstruction, Ghulam v. Sher, [1882] P. R., no. m. See 
also Kalidhun v. Skiba [1882] 8 Cal., 483, F.I 3 . (second 
suit for accounts). 

SO entitled— A declaration cannot be given oil a 
title neither stated in the plaint nor raised on the 
issues, Somasundarmn v. Vadivelu, [roo8J 31 Mad., 
531 ; Shiro v. Govmd, [1877] 2 Cal., 418. 

ask for any father relief—A plaintiff alleging 
title and possession may not ask for a declaration as to 
his possession only, there being a further dispute between 
the parties as to the title, Mulct Ali v. Mehtab, [1892] 
P. R., no. 48. 

Proviso: Principle —To avoid a multiplicity of suits, 
a plaintiff entitled to an executory decree should ask 
directly for one, ante, 640. Allagappa v. Nazamat. 
[1908] 4 L. B. R., 263. 

Scope —The proviso does not apply where the suit 
is not brought under s. 42 ; eg., where it is one under 
Act V of 1908, s. 92, Neti v. Venkatacharulu, [1902] 26 
Mad., 450, or ibid, Sell. I, Or. 2t, r. 63 ; see cases cited 
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under Similar Law, supra ; L. B. R. (1893-1900’!, 410, 
480. So where the suit is for specific performance of 
an award, Sheodin v. Godhi, [1908] 4 N. L. R., 14. 

■ Distinguish Mankuar v, Tara, [1885 | 7 All., 583; Titlsha 
v. Mahcidco, [18983 t O. C., 272, 280; Sac!hit v. Ram, 
[1892] 16 Bom., 608 ; Fulhmari v. Ghanshyam ,\\ 903]^ 1 
Cal., 51 f. See also Kalova v. Padapa , [1876] 1 Bom., 
248 (suit to set aside adoption) ; Raghunath v. 
Saroshkama, [1898] 23 Bom,, 266 (release of goods 
wrongfully seized). 

shall make any such declaration —The Court 
is not authorised to dismiss the suit altogether, Kunj v. 
Keshavlal [1904] 28 Bom., 567, but may grant other 
relief, Sakharam v. Secy, of State, ibid, 332 ; ante, 644 ; 
or permit amendment of the plaint, ante, 666 ; Ganga v, 
Ganga, [1909] 6 A. L. J., 43. The dismissal of a suit 
under the proviso does not raise the bar of C. P. C., s. 43 
(Act V of 1908, Sch. I, Or. 2, r. 2), ante, 668, Tutsi v. 
Ganga, [1876] 1 All, 252 ; Jibunti v. Shib, [1882] 8 Cal., 
819; Nonoo v. Anand, [1885] 12 Cal., 291 ; Mohan v. 
Bilaso, [1892] 14 AIL, 512. Cf. Kalidhun v. Shiba, [1882] 
8 Cal., 483, PL B. Distinguish Audi v. Thatha, [1887] 10 
Mad., 347 (partition after declaration). 

being able—at the date of the institution of the 
suit, Govinda v. Perumdevi [1888] 12 Mad., 136, 
Wamanrao v. Rustomji, [1896] 21 Bom,, 701 ; Surjan 
v. Baldeo, [1900] 20 A. W. N., 172, Ram v. Ram, [1903] 
26 All., 215; and in the Court where it is instituted, 
ante, 641-2, Gopal v. Shezvag, [1899] P* lb, no. 12, Cf. 
Chandu v. Chatla , [1878] 1 Mad., 381 ; Kali v. Go/am, 
[1S86] 13 Cal., 3, u. The inability or impossibility of 
obtaining further relief is no bar to a suit for a mere 
declaration, Chech v. Dy. Corns., Bahraich, [1894] 3 O. 
C., 351; Birangiv. Ram, [1887] 7 A. W. N., 103. 

Otherwise when the plaintiff is in a position to sue for 
consequential relief, Darbo v. Kesho, [1879] 2 All., 356, 
F. B, Chahka v. Maddali, [1905] 29 Mad., 298. 

further relief— appropriate to and consequent on 
the right or character asserted, ante, 641, and 
obtainable as against the defendant in the suit, ante, 
640 ; not alternative, Jodha v. Budha, I 1890] P. R,, no. 
35, or auxiliary equitable, relief, which is optional 
with, Kantian v. Krishnan, [1890] 13 Mad., 334, 331, 
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Canga v. Tapes hrt, [1904] 26 All., 606, or not necessary 
for, the plaintiff to claim, Gour v. Dinonath , [1897] 
25 Cal., 49, Chtnnappa v. Thulasi, [1904] 15 1 V 1 . L. J. 
R., 399, Sundar v. Ram, [1906] 3 A. L. J, R., 316; 
ante, 641-2. Cf. Bhujawan v, Nanha, [1882] 2 A, W. 
N., 73, Rancharan v. Durga , [1884] 4 A. W, N., 78, 
(mortgagor not compelled to sue for redemp¬ 
tion); Fischer v. Secretary of State, [1898] 22 Mad., 
270, P. C. (declaration that an order of Government 
was ultra vires was sufficient to maintain the original 
order of a Collector under Madras Act I of 1876). A 
person in possession need not ask for maintenance of 
possession, Bholaix. Raghithans , [i88(] I A. W. N., 60, 
Narasimma V. Raghupathi, [1883] 6 Mad,, 176, and 
if his possession is wrongfully disturbed, an injunction 
may be sufficient to meet the case, Ismail v. Mahomed, 
[1893] 20 Cal., 834, P.C., Hart V. Lachmi, 11882] P. R., 
no. 1, unless there has been air ouster, when recovery 
of possession must also be prayed for, ante, 648-51, 
Ha mam V. Sundar, [1881] P. R., no. 73, Baibunt v. 
PIuham, [1877] P- R > no. 53. The plaintiff’s possession 
may be constructive, and not physical, eg., the pro¬ 
perty may be in the actual possession of all the co¬ 
parceners in a Hindu joint family, Bhugwan v. Mittur- 
jeet, [1872] 17 W. R., 169, or of the karnavan of a 
Malabar tarwad, Padamma v, Themana, [1894] 1 7 Mad., 
232, or of mortgagees and tenants, Abdul v. Sahib, [1908] 
P". R., no. 5, or of tenants, ante, 645, (but see R a ilka v. 
Jaggernath, [1870] 14 W. R., 183, Ndr ay ana v, Shan- 
kunni, [1891] 15 Mad., 255), or of a servant, Janardann 
v, Badava, [1899] 2 3 Mad., 385, or in cuslodia tegis, ante, 
647. Attachment is not tantamount to dispossession, 
Narayanrav v. Balkrishna, |i88o] 4 Bom, 529, FB., 
but the delivery of symbolical or formal possession 
operates as a complete transfer of possession, Krishna - 
bhupati V. Ramamurti, [1894] 18 Mad., 405, ante, 
51-3. A second negative declaration is not relief con¬ 
sequential on the first, Jag at v. Secretary of State, 
[1908] 13 C. W. N., Iviii. Further, relief that the 
plaintiff may and ought- to ask for: possession, ante, 
649-51, Ara V. Puthenf 1891] t M. L. J. R., 227, Kata- 
raja v. Kolandavelu, [1905] 15 ibid, 456 (joint posses- 
sioiP, Deivasikamanix. Subbiah, 1909] 5 M. L. T., 224; 
injunction, ante, 651-2, Ghulam v. Abiden , [1886] P. R., 
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no, 125 ; [1903] 2 L. B. R., 124 ; partition, ante, 650, 
Baijnath v. Lachmari, [1885] 7 All., 888,. Ramchand v. 
Ra'dhd, [1882} R. R., no. 63 ; decree for sale of mort¬ 
gaged property, Lekhraj v. Abdul , [1894] *4 *^- W. N., 
203; rendition of accounts, Bai Anope v. Mulchand, 
[1885] 9‘Bom,, 355; decree for money, ante, 651-2, 
Launkra v.' Moher, [1884] P. R. # no. 93, (but not for 
arrears of rent, Scnnkali v, Bhairo, [1882] 5 All., 55, 
ante, 647). Bhan Pratab v. Bisheshar, 1 19°6] 9 O. C., 
232 (arrears of revenue). A plaintiff asking for a decla- 
‘ ration that a decree was obtained by fraud should also 
as)c for the setting.aside of the decree or an injunction 
against its execution, lhakurv. Punkal, [1907] 8 C. L. 

■ J., 485; distinguish Umrao v.. H-ardeo, [1907] 29 

\ All., 4J8. Cf. Pkulwa v. Jamal,- [1909] 6 A.L.J., 103. 
Practice. Amendment pf plaint, ante; 666; where 
dispossession pendente litt, Ana nil a v. Da'ije [1909] 36 
Ca"!., 726. 'Appeal, a plea based omthe proviso should 
be raised - in the first Court, and will hot be entertained 
if taken for the first time in a Court of first, Limba v. 
Rama , [1888] 13 Bom,, 548, Chomu v. Urnrna, [1890] 14 
Mad., 46, or second appeal, Sarasuli v.Mahnu , [1879] 
2 All., 134, Harnanddn v. Bhupendar , [1901] 4 O. C., 
207, 209, Baikunt v. Hukam , [1877J P. R‘> no. 55- 
Amendment was allowed in sfecond appeal in Thakur 
v. Punkal, suprah. y \ . • , 

omits'to do §0— Bilmthi v. Kalendan, [1890] 14 
Mad., 267 ;• ante, £43. 
trustee—Ante, 634. 

Ill. (rc)—Exercise- of the alleged easement is present 
detriment to A's right. Cf. Chuni v. Ram, [1888] 15 
Cal., 460, F. B.; Megha v, Shadi, [1890] P. R., no. 34, 
F. B. ; Mahbmed v, Dilbar , [1902] 5 C. W. N,, 285 > 
Rajtidrcun v. Ekadasi, [1899] 2 7 Cal,, 793. 

- Hi. '(*) — Fletcher- v. Rogers, [1853] .10 Hare, Ap. 
xiii, ■ Cfi Srinibash v. lilonmohini, [1906] 3 C. L. J., 
224- •••-.' * V % 

Ill. (cl—Cf. I. C. A.; s. 29. Fyfe v. Arbuthitot, 
\C 1 85? 3 .£>e G. & J-, 406: . \ . 

v Ill; {fly —Ante, 626, 634 • r tfifa v, Dhand, [1870J 
P. R., no, 112. Where there is fratid, the-reversioner 
may also have the property reduced • into possession of 

T * • . ' " ' ‘ \ 
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the life-tenant, Sachit v. Budhua, [1886] 8 All., 429, 
Adi Deo v. Dukharan , [1883] 5 All,, 532. 

Ill. (e) —Ante, 629-30 ; Kashar v. Raihore, [1883] 
7 Bern., 289, 291 ; the right of suit is not limited to 
the presumptive reversioner alone, Govinda v. Ihayam- 
mal, [1904] 28 Mad., 57; but the Court may refuse a 
declaration when the plaintiffs title is remote, Ratnabai 
v. Ra.7igrav, [1894] 19 Bom., 614, or doubtful, Chhotu v. 
Sheobarte, [1901] 5 C. W. N., 445. 

legal necessity— Sarkar, Hindu Law, 394-5. 

void beyond the widow’s lifetime— Mayne, 
H, L., s. 651. 

Ill. </) —Question of status. Ante, 630, 639; Kalo- 
va v. Padapn, [1876] 1 Bom., 248. But a stranger can¬ 
not sue, Brojo v. Sreenatk,[i 96 %) 9 W. R., 463. 

Ill. (ff —Cf. Narasinima v. Raghupathy> [1883] 
6 Mad., 176 ; Ra?rtanuja v. Devanayka } [ 1885J 8 Mad., 
3 6l > 364- 

Ill. (h )—Question of status. Evidence may be 
lost. Cf. Qamar Ara v. Peare , [1898] 2 O. C., 57, 58, 
Jagat Singh v. Jit Singh, [1876] 1 ’. R., no. 4r. For the 
English law Stokes refers to 21 & 22 Viet., c. 93; 22 
& 23 Viet., c. 61, s. 7; 44 & 45 Viet., c. 68, s. 9, 1 
A.-/. Codes, 980. 

43. A declaration made under this Chapter is 
binding only on the parties to the suit, persons 
claiming through them respectively, and, where 
any of the parties are trustees, on the persons for 
whom, if in existence at the date of the declara¬ 
tion, such parties would be trustees. 

Illustration, 

A, a Hindu, in a suit to which B, his alleged wife, and her 
mother, are defendants, seeks a declaration that his marriage was 
duly solemnized and an order for the restitution of his conjugal 
rights. The Court makes the declaration and order. C> claiming 
that B is his wife, then sues A for the recovery of B. The 
declaration made in the former suit is not binding upon C. 

Principle —In an action to quiet title, all matters 
affecting the title of the parties to the action may be 
litigated and determined, and the judgment therein is 
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final and conclusive, 2 Black, Judgments, s. 664, but 
the doctrine of res judicata holds only in respect of 
judgments inter partes under the conditions formulated 
in Act V of 1908, s. 11. Ante, 653-5. Caspersz, £st., 
pt. 2, 160-3. But a judgment which is neither in rem 
nor res judicata may be admissible in evidence under I. 
Ev. A., s. 13, Dinomoni v. Brojomohini [1901] 29 Cal. 
187, P.G/Aineer Ali & Woodroffe, Ev., 71-84. 

Similar Law —Cf. I. Ev. A., ss. 4 °“ 3 ' 
binding— even though proceeding upon an erro¬ 
neous view of the law, Kaven v. Sastn, [1902] 26 
Mad., 104, 106. 

only on the parties— and not strangers, Wise v. 
Sunduloonissa , [1867] 11 M. I. A , 177, 180 ; Ramlal v. 
Secretary of State, [1881] 7 Cal., 304, 3* P. C.; 
Jaipal v. Indar, [1904] 26 All., 238, 243, P. C. Razeekour 
v. Zalim, [1866] P. R., no. 29 ; Sokel v. Sadi, [1888] 
P. R., no. 99. Distinguish Ra?npal v. Ram Prasad, 
[1904] 27 All., 37, P. C. As to what constitutes privity 
see 2 Black, op. cit., s. 549. 

parties claiming— Reversioners are bound by 
a decree fairly and properly obtained against a female 
heiress completely representing the estate, Katama 
v. Skivaganga, [1863] 9 M. I. A., 543, 608; Mayne, 
H. L., s. 652. 

HI,—Question of status, Cf. Wise v. Sunduloo¬ 
nissa, supra; Gat ha v. Moohita , [1875] 23 W. R., 
179. 
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44. The appointment of a Receiver pending a 
suit is a matter resting in the discretion oi the 
Court. 

The mode and effect of his appointment, and 
his rights, powers, duties and liabilities, are 
regulated by the Code of Civil Procedure. 

Principle —Relief granted quia timet , the object 
being to secure the preservation of property to its 
appropriate uses and ends by taking it into the custody 
of the Court, pending litigation concerning it. Ante, 

37 - 

Receiver —For definition see ante, 37. May be 
appointed by a Magistrate where there is dispute as 
to immoveable property, and the Magistrate attaches 
the subject of dispute, Cr. P. C., s. 146 (2). 

pending a suit—Ante, 683-4. Under C. P. C., 
a receiver may be appointed either before or after 
decree, Act V of 1908, Sch. I, Or. 40, r. 1. But an 
appointment pending a suit is not necessarily put 
an end to by the decree, ante, 721-3, and the appoint¬ 
ment may even be permanent, Umamba v. Dipamba, 
[1895] 19 Mad., 1 20, P. C. 

discretion —S. 22 ante, 2 Story, Eq., ss. 831, 
834-8, exercised with great care, and caution upon 
a view of the whole circumstances of the case, 
including thoSe connected with the right asserted 
and to be established, Sidheshwari v. Abhoyeswart, 
[1888] IS Cal., 818, Jiivani v. Labhu, [1908] P. R., 
no. 107; ante, 685-90. The applicant has to establish 
a good prima jacie title, Chandidat v. Padmanand , 
[1895] 22 Cal., 459, and unrighteousness on the part 
of the opposite side, e. g., gross waste of the subject- 
matter of litigation, Siaram v. Mohabir, [1899] 5 C. 
W. N., 362, or misappropriation, Hanumayya v. Ven- 
kata, [1894] 18 Mad., 23, or removal under suspicious 
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circumstances, Sham v. Ram, [1894] 5 C. W. N.,~36s. 
So where it appears to the Court to be just'and 
convenient , Act V of 1908, Sch. I., Or. 40, r. 1, 
it may appoint a receiver in respect of mortgaged 
property, which is not likely to fetch a good price 
at a forced side, Latafut v. Anunt, [1896] 23 Cal., 517 ; 
or in respect of property held by tenants, who may 
be exposed to a double claim by reason of the defendant 
being apparently without any title, Sangappa v. Shiv- 
basawa, [1899] 24 Bom., 38. But if other remedies 
are available an order for a receiver will not be made, 
Manchester Banking Co, v. Parkinson, [1889] 22 Q. 
B. D., 173. 

the Court —in which the suit is pending or to 
which an appeal may be taken from it, Act V of 
1908, Sch. I, Or. 43, r, 1 (s). 

mode— Act V of 1908, Sch. I, Or. 40, r. 1, 5. For 
the old law see ante, 726-8. As to the jurisdiction of 
the High Court, see Jaihisondas v. Zenabai, [1890] 14 
Bom. 431 ; ante, 684-5. 

effect of appointment— is to place the property 
in custodia legis. Ante, 699-700, 702. As to rights of 
stranger claiming under title paramount, see Hudson 
v. Morgan, [1909] 36 Cal. 713. An attachment of 
property in the receiver’s hands, without the sanction 
of the Court which appointed him, is therefore improper 
and irregular, Mahommed v. Mahommed, [1893] 21 Cal., 
85 , Kahn v. Alii , [1892] 16 Bom., 577. Distinguish 
Jogendra v. Bebendra, [1898] 26 Cal., 127. In a suit 
for partition, the receiver may be put in possession of 
the entire estate and he may raise money on its 
security, Poreshnathv. Omerto, [1890] 17 Cal., 614. 

rights—Ante, 708-16; a receiver is an officer of the 
Court, and he is entitled to his costs, charges and ex¬ 
penses properly incurred, Balaji v. Ramchandra , [1894] 
19 Bom., 660. As to suits by and against receivers, see 
ante, 703-8 ; Krishta Chandra v. Krista Sakha, [1908] 
36 Cal., 52. 

powers —similar to those of an owner, such a9 
the Court may invest him with, ante, 710-12; Act V 
of 1908, Sch. I, Or. 40, r. 1 ; Tiel v. Abdool, [1872] 
19 W. R., 37; Gopalasami v. Sankara, [1885] 8 Mad., 
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418 ; Manick v. Surrut, [1895] 22 Cal, 648. Sale under 
C. P, C., s. 356', Piare v. Ganeshi [1909] P. R,, no. 46. 

duties —Ante, 716-20; Act V of 1908, Sch. 1 , Or. 
40, r. 3. In all important matters a receiver should 
apply for and obtain the direction of the Court, Balaji 
v. Ramchandra, supra. 

liabilities—Ante, 718-21 ; Act V of 1908, Sch. I, 
Or, 40, r. 3 (d), 4; Balaji v. Ramchandra, supra ; Orr 
v. Muthia, [1894] 17 Mad., 501 ; Muthia v. Orr, [1897] 
20 Mad., 224. Cf. Trusts Act, ss. 46-54. For removal 
of receiver, see Ranganayagammal v. Mahali [1909] 4 
L, B. R. 356. 

Code of Civil Procedure —Act V of 1908, Sch. 
I, Or. 40. See Appendix F. 
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CHAPTER VIII. 

Of the Enforcement of Public Duties. 

Scope —This summary remedy is provided in 
substitution for the writ of mandamus which, under 
13 Geo. III., c. 63 the old Supreme Courts of the three 
Presidency towns in British India, as offshoots of the 
Court of King's Bench in England, had jurisdiction to 
issue, a jurisdiction which was preserved in favour of 
the original side of the High CouTts in those towns 
subsequently established under 24 & 25 Viet., c. 104, 
by their respective Letters Patents. Queen v. Clarke, 
[1862] 1 Ind. Jur,, O, S., 137 ; Regina v. E. L Ry . Co ., 
[1866] 1 ibid, N. S., 244 ; Queen v. Justices of the Peace 
for Calcutta, [1867] 2 ibid, 152 ; Re Toolsee Doss, [1867] 
7 W. R., 228 ; Justices of the Peace for Calcutta v. 
Oriental Gas Co*, [1872] 17 W. R., 364 ; Albert Mills 
Co. v. Shivji, [1872] 9 Bom. H. C., 438 ; Ex parte 
Varadarajulu , [1862] 1 Mad. H. C., 66. Ante, 673. 

Similar Law —For the (English) Common Law 
prerogative writ of mandamus, see 3 Stephens, Com 
686 ; 8 Encyc . Laws Eng*, 523 sqq. ; ante, 672. See 
also Common Law Procedure Act, s. 68. 

45. Any of the High Courts of Judicature at 
Fort William, Madras and Bombay may make an 
order requiring any specific act to be done or 
forborne, within the local limits of its ordinary 
original civil jurisdiction, by any person holding a 
public office, whether of a permanent or a 
temporary nature, or by any corporation or inferior 
Court of Judicature : 

Scope —Ante, 673. The jurisdiction is limited to 
the High Courts in the three Presidency towns. The 
High Court at Allahabad has no ordinary original civil 
jurisdiction, much less the unchartered Chief Courts 
and Judicial Commissioner's Courts. All these Courts, 
however, may issue injunctions, as part of the remedy 
in a regular suit, against public bodies, like municipal 
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boards, Ganga v. Muni. Bd. of Canonpore,\_ 1897! 19 
All., 313, Strachey v. Muni. Bd. of Cawnpore, 1*1899] 21 
All., 34«- 

an order —made upon motion, Cell v. Taj a Noora, 
[1903] 27 Bom., 307, and not a decree in a suit, Strachey 
v. Muni. Bd., supra. 

Specific act— of public duty, R. v. Bank of Eng¬ 
land, [1819] 2 B. & Aid., 622 ; e.g., the admission or res¬ 
toration to a public office or franchise or academical 
degrees, the production, inspection or delivery of public 
books and papers, the surrender of the regalia of a 
corporation, or the affixing by a body corporate of its 
common seal, the holding of a Court, the proceeding to 
an election, etc., 3 Stephen, Com., 687. 

within the local limits— no order can be issued 
under this section outside these limits, Moran v. 
Motihari Municipality, [1889] 17 Cal., 3 2 9 - 

ordinary original civil jurisdiction—But 
the High Court on the appellate side may, in the 
exercise of its powers of superintendence under 24 & 25 
Viet., c. 104, s. 15, compel a lower Court to do its duty 
by a proceeding in the nature of a mandamus, Gridhan 
v. Hurdeo, [1876] 26 W. R., 44, P.C. 

person holding a public office - except those 
crown officers who are mentioned in cl. (f) and ( g' infra, 
e.g , a commissioner of police, collector, municipal com¬ 
missioner, or a board of examiners, ante, 675-6. Cf. Re 
Shah Callander, [1866] 1 Ind. Jur., N.S., 263 (registrar). 

corporation — e.g., a Municipality, Muni. Co'mrs. 
v. Branson, [1881] 3 Mad., 201 ; Re fogendro Mukhuti, 

1 1908136 Cal., 271 ; Bholaram v. Corp. of Calcutta [1 909] 
ibid, 671. 

inferior Court— e.g., a Court of small causes, Re 
Toolsee Doss Seal, [1867] 7 W. R., 228 ; or a Presidency 
Magistrate, Bank of Bengal v. Dinonath, [1881] 8 Cal, 
166. Cf. Brommo v. Anund Moyee , [1867] 7 W.R., 3T6 ; 
Re Adhur Shah, [1873] II B.L.R., 250 ; Malcolm v. 
Gasper, [1877] 2 Cal, 278. The object of the writ to 
inferior Courts is not only to restrain their excesses, 
but also to quicken their diligence and obviate a denial 
of justice, 3 Stephen, Com , 688. 
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Provided— 

(a) that an application for such order be 
made by some person whose property, franchise 
or personal right would be injured by the for¬ 
bearing or doing (as the case may be) of the said 
specific act ; 

Provided—the remedy being of an extraordinary 
character, the right to it is carefully restricted, ante, 
673-4, 681. Shiva v. Soma, [1883] 7 Bom., 341, 370, F.B. 

application—to be made by motion, and not by 
petition, Gell v. Tafa, [1903] 27 Bom., 307 ; and to be 
supported by an affidavit, s. 46 post. 

person whose property...would be injured 
—The petitioner must have a real interest in requiring 
the duty to be performed, R. v. Mayor of Peterborough, 

[1875)44 L. J., (i. B., 85. 

personal right—not a private right in personam, 
but one qualifying for some public office, capacity or 
distinction, ante, 673, 675, e.g., fitness to appear at a 
public examination, Re Rudra Roy , [1901] 28 Cal., 479, 
or to be elected a municipal commissioner, Re Rajendra, 
[1892] 19 Cal., 195, 198. 

(b) that such doing or forbearing is, under 
any law for the time being in force, clearly incum¬ 
bent on such person or Court in his or its public 
character, or on such corporation in its corporate 
character • 

clearly —An extraordinary remedy will not be 
granted to enforce a legal duty which is not beyond 
dispute, ante, 676. 

incumbent —not merely discretionary, or optional, 
Re Mutty Ghose , [1892] 19 Cal., 192, Muni. Comrs. v. 
Branson, [i83i] 3 Mad ,201, Ismail v. Muni. Comr., 
[1903] 28 Bom., 253. Ante, 677, 679- The granting of a 
license, Rustom v. Kennedy , [1908] 26 Bom., 396, Re 
Hassam, [1902] 4 Bom. L. R., 773, Gell v. Taja, [1903] 
27 Bom., 307, or the cancellation of a notice, Re 
TaraHai, [1905] 7 Bom. L. R., 161, may be a legal 
obligation on a public officer ; ante, 676. Of. Queen v, 
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Justices of the Peace, [1867] 2 Ind. Jur., N. S. 182 
^maintenance of tank). 

corporation —for acts ultra vires of corporations 
see ante, 678-80. Cf. Reg . y. E. I. Ry. Co., [1866] 1 Ind. 
Jur v N. S,, 258 ; Albert Mills Co, v. Shivji, [1872] 9 
Born, H. G, R., 438 * Kamcshwar v. Bhabua Mimic., 
[19CO] 27 Cal., 849. 

corporate character— No protection will be 
granted against a corporation where the act complained 
ot will not be enjoined if committed by an individual 
defendant, Shepherd v. Trustees of Bombay Port, 
[1876] i Bom., 132 (case of libel, qy. as to actual 
decision). 

( c ) that in the opinion of the High Court 
such doing or forbearing is consonant to right 
and justice ; 

Principle —An extraordinary remedy will not be 
granted unless demanded by justice. Ante, 674. 

consonant to right and justice—3 Stephen, 
Com., 686. 

(d) that the applicant has no other specific 
and adequate legal remedy; and 

Principle —An extraordinary remedy cannot be 
resorted to when it is not really needed. 

English Law —If the applicant ma3 r maintain an 
action at law he cannot have the writ ; otherwise if the 
opposite party can only be indicted, R. v. Severn Ry. 
Co., [1819] 2 B. & Aid,, 646. But see R. v. Jeyes, 
['835] 3 Ad. & E., 416. 8 Entyc. L, E. t 529-31. 

no other specific and adequate legal 
remedy— Bank of Bengal v. Dinonath , [1881] 8 Cal., 
166 ; Re Bombay F. J. Co., [1892] 16 Bonn, 398 ; 
ante, 677. R. v. Stepney Borough Council, [1902] 1 K, 
B-, 3 f 7 - 

ip) that the remedy given by the order applied 
for will be complete. 

Principle —An extraordinary remedy will be granted 
only where necessary and effective, 8 EAcyc. L. E,, 531, 
Semble , the existence of an easier remedy under this 


• MINIS' 



SPECIFIC RELIEF ACT, SS. 45, 46. 163 

chapter does not apparently bar a suit for specific 
performance. But in England see Leominster Canal Co. 
V. Shrewsbury Ry. Co., [1857] 3 K. & J., 654* 1 Stokes, 
A,-/. Codes, 981. 

Nothing in this section shall be deemed to 
authorize any High Court— 

( f) to make any order binding on the Secretary 
of State for India in Council, on the Governor- 
General in Council, on the Governor of Madras in 
Council, on the Governor of Bombay in Council, 
or on the Lieutenant-Governor of Bengal; 

(g) to make any order on any other servant 
of the Crown, as such, merely to enforce the 
satisfaction of a claim upon the Crown ; or 

(/i) to make any order which is otherwise 
expressly excluded by any law for the time being 
in force. 

Scope— The extraordinary jurisdiction is not to be 
exercised against the Crown as respresented by certain 
privileged officers, as also in the matter of claims made 
upon it. Nor should an illegal order be passed under 
cover of this extraordinary jurisdiction. Ante, 675. 

Similar Law— 21 Geo. Ill, c. 70, s. 8 (revenue). 8 
Encyc. L. E. } 537. 

46. Every application under section 45 must 
be founded on an affidavit of the person injured, 
stating his right in the matter in question, his 
demand of justice and the denial thereof; and 
the High Court may, in its discretion, make the 
order applied for absolute in the first instance, or 
refuse it, or grant a rule to show cause why the 
order applied for should not be made. 

If in the last case, the person, Court or 
corporation complained of shows no sufficient 
cause, the High Court may first make an order in 
the alternative, either to do or forbear the act 
mentioned in the order, or to signify some reason 
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to the contrary and make an answer thereto by 
such day as the High Court fixes in this behalf. 

47. If the person, Court or corporation to 
whom or to which such order is directed makes no 
answer, or makes an insufficient or a false answer, 
the High Court may then issue a peremptory 
order to do or forbear the act absolutely. 

Procedure —Ante, 674-5. 

peremptory order—A peremptory mandamus in 
England is a second mandamus which issues where the 
return which has been made to the first writ is found 
either insufficient in law or false in fact. To this writ 
no other return will be admitted but a certificate of 
perfect obedience and due execution. Wharton, Lex. 

48. Every order under this Chapter shall be 
executed, and may be appealed from, as if it were 
a decree made in the exercise of the ordinary 
original civil jurisdiction of the High Court. 

every order—whether made before or after cause 
shown. 

may be appealed from—alters old law as ex¬ 
pounded in Justices of the Peace v. Oriental Gas Co., 
[1872] 8B. L. R., 433. 

49. .The costs of all applications and orders 
under this Chapter shall be in the discretion of 
the High Court. 

50;, Neither the High Court nor any Judge 
thereof shall hereafter issue any writ of mandamus. 

Object —to abolish the writ of mandamus , inasmuch 
as a substitutionary remedy is given by ch, viii; ante, 
673. The alteration, however, is not of substance but 
of form, Mukhopadliyay, 146. 

51. Each of the said High Courts shall, as 
soon as conveniently may be, frame rules to 
regulate the procedure under this Chapter; and, 
until such rule's are framed, the practice of such 
Court as to applications for and grants of writs of 
mandamus shall apply, so far as may be practic¬ 
able, to applications and orders under this Chapter, 

rules —See App. D post. 








PART III. 

OF PREVENTIVE RELIEF. 

Ante, 28, 734-6, 37. Definition, s. 6, ante. 

CHAPTER IX. 

On Injunctions generally. 

52. Preventive relief is granted at the dis- Preventive 
cretion of the Court by injunction, temporary or 
perpetual. 

discretion —S. 22, ante ; Callianji v. Mar si, [1894] 

18 Bom., 702, 715, [1895] 19 Bom., 764 ; ante, 744, 753, 

823. 

the Court —need have jurisdiction on 1 , over the 
person of the defendant, Baban v. Na%u, [1870J 2 Bom., 

19. 

injunction —defined, ante, 34 ; operates in per¬ 
sonam, Appu v. Raman, [(891] 14 Mad,, 425, Venkatesa 
v. Ramasami, [1895] 1 8 Mad., 338 ; and does not run 
with the land, Dahyabhai v. Bapalal, [1901] 26 Bom., 

140; Jamsetji v. Hari, [f907] 32 Bom., i8r ; ante, 

766, 835. Cf. Raja V. Dharam, [1903] 2 A. L. J. R., 601. 

temporary or perpetual—defined in s. 53 post. 

53. Temporary injunctions are such as are to Temporary 
continue until a specified time, or until the further injunctions, 
order of the Court. They may be granted at 

any period of a suit, and are regulated by the 
Code of Civil Procedure. 

Similar Law— German Code Civ. Proc., s. 935 : 

11 Temporary injunctions, concerning the object of liti¬ 
gation, may be issued, if there is any danger that by a 
change of the actual situation the enforcement of the 
right of one of the parties would be prevented or made 
subject to grave difficulties.” See also s. 940. 

temporary injunctions— Ante, 736-51; the Court 
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interferes to prevent serious, if not irreparable, mischief 
pending decision of the legal right, and maintains the 
subject-matter in statu quo until final decree, if satisfied 
that there is a bona fide contention between the parties, 
Gomes v. Carter, [1866] r Ind. Jur., N. S., 411 ; Nusser- 
wan/'i v. Gordon, [1881] 6 Bom., 266; Chandra v. 
Sree Gobind, [rgooj 6 C. W. N., 308. Cf. Chandidat 
v. Padmanand, [1895] 23 Cal., 459. Interim injunctions 
may be called for to prevent waste, damage or transfer 
of property, whether moveable or immoveable, pendente 
lite, ante, 737-9; or breaches of contract, see Re Gunpnt, 
[1875] l Cal., 74 (marriage), Abdul v. Abdul, [1881] 

6 Bom., 5 (charter-party); ante, 737,746 ; or wrong inde¬ 
pendent of contract, ante, 737 ; Act V of 1908, Sell. 
I, Or. 39, r. 1, 2 ; Willis v. U. F. P. L. Soc., [1905] 10 
C. W. N., cclv (picketing); Ratanjiv. Edalji, [1871] 8 
Bom. H. C., O. C,, 1 Si. See also Mali v. Brojo, [1902] 

7 C. W. N., viii. For company cases see Quin v. Salmon 
[1909] 78 L. J., Ch., 506, Bury v. Famatina Dev. Corp 
ibid, 508. For decrees of Revenue Court transferred 
for execution to Civil Court, see Ram v. Newas, [1908] 
9 C. L. J., 125. 

are regulated by the Code of Civil Proce¬ 
dure —and are not affected by s. 56 post; an inferior 
Court may therefore enjoin a sale in execution of pro¬ 
ceedings pending in a superior Court, Amir v. Admr. 
Genl., [1895] 23 Cal., 351 ( contra, Malik v. Ahmad, 
[1899] P. R., no. 57). Distinguish Dhuronidhur v. 
Agra Bank, [1879] 5 Cal., 86. Query, if the regulation 
is not in respect of matters of procedure only, and if 
the right to a temporary injunction is not co-extensive 
with the existence of an ‘obligation’ as defined in s. 3, 
ante. See s. 5 (c) ante. The High Court may, by a 
temporary injunction, restrain a party from proceeding 
with a suit in another Court, Rash v. Bowani, [1906] 
34 Cal., 97, Mangle y. Gopal, ibid, 101, Uderam v. 
Hyderally, [1908] 10 Bom. L. R., 1141; contra, 
Jairamdas v. Zamonlal, (1903] 27 Bom., 357. Cf. 
Hukum v. Kamalanand, [1905)33 Cal., 927. Distinguish 
Vulcan Iron Works V. Bisshumbhur, [1908] 36 Cal., 233. 
In Harendra V. Brinda Rani, [1898J 2 C. W. N., 521, 
injunction prohibiting marriage of minor was issued 
against party outside the jurisdiction of the Court, as also 
against another who was no party to the proceedings. 
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Code of Civil Procedure— Act V of 1908, 

Sch. I, Or. 39. Temporary injunction should not. be 
issued without notice to opposite party .and without 
recording reasons tor adopting such course, Sanwal v. 

Narpat , [1908J 11 O, C,, 151. 

A perpetual injunction can only be granted by r«rp«tu»l 
the decree made at the hearing and upon the merits 
of the suit : the defendant is thereby perpetually 
enjoined from the assertion of a right, or from the 
commission of an act, which would be contrary 
to the rights of the plaintiff. 

Object —to restrain the undue exercise of rights, 
prevent threatened wrongs, restore violated possessions, 
prevent multiplicity of suits, and secure the permanent 
enjoyment of the rights of property, 2 Story, Eq., s. 

868 ; ante, 753, 767, 789-91. 

Scope —Kerr, /«/., 2, 25-6. Difference between 
temporary and perpetual injunctions: ft) the former 
does not impose a permanent restraint, like the latter, 
nor (2) conclude a right, like it, and (3) may be granted 
at any stage of the litigation, while the latter forms 
part of the decree in the suit made after a trial upon 
the merits , Jairamdas V. Zarnonlal, [ 1 9 ° 3 ] 2 7 bom,, 

357. For discharge of a temporary injunction, see 
Act V of 1908, Sch. I, Or. 39, r. 4. 

injunction—may be either prohibitory or manda¬ 
tory, Behary v. Shco, [19°?] 3 N. L. R., 114, 117; 
ante, 34. 

upon the merits—A?., after the right and its 
violation have been established upon trial, Bhikaji v. 

Bapu , [1877]! Bom., 5 5 °) Muthaya v. Stvaraman, [1882] 

6 Mad., 229, Sivaraman V. Muthaya , [j 1888] 12 Mad., 

241, P. C. 
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CHAPTER X. 



Perpetual 

injunctions 

when 

granted. 
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Of Perpetual Injunctions. 

54. Subject to the other provisions contained 
in, or referred to by, this Chapter, a perpetual 
injunction may be granted to prevent the breach of 
an obligation existing in favour of the applicant, 
whether expressly or by implication. 

When such obligation arises from contract, the 
Court shall be guided by the rules and provisions 
contained in Chapter II of this Act. 

When the defendant invades or threatens to 
invade the plaintiff’s right to, or enjoyment of, 
property, the Court may grant a perpetual 
injunction in the following cases (namely) :— 

(a) where the defendant is trustee of the 
property for the plaintiff; 

(b) where there exists no standard for ascer¬ 
taining the actual damage caused, or likely to be 
caused, by the invasion ; 

(c) where the invasion is such that pecuniary 
compensation would not afford adequate relief; 

( d ) where it is probable that pecuniary com¬ 
pensation cannot be got for the invasion ; 

( e ) where the injunction is necessary to 
prevent a multiplicity of judicial proceedings. 

Explanation.— For the purpose of this 
seetjon a trade-mark is property. 


Illustrations. 

(a) A lets certain land to D, and D contracts not to dig sand 
or gravel thereout. A may sue for an injunction to restrain B 
from digging in violation of his contract. 
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(6) A trustee threatens a breach of trust. His co-trustees, 
if any, should and the beneficial owners may, sue for an injunction 
to prevent the breach. 

(c) The Directors of a public company are about to pay a 
dividend out of capital or borrowed money. Any of the shareholders 
may sue for an injunction to restrain them. 

(d) The Directors of a fire and life insurance company are 
about to engage in marine insurances. Any of the shareholders 
may sue for an injunction to restrain them. 

(<?) A, an executor, through misconduct or insolvency, is bringing 
the property of the deceased into danger. Ihe Court may giant 
an injunction to restrain him from getting in the assets. 

( f) A, a trustee for B, is about to make an imprudent sale of a 
small part of the trust property, B may sue for an injunction 
to restrain the sale, even though compensation in money would have 
afforded him adequate relief. 

(ff) A makes a settlement (not founded on marriage or other 
valuable consideration) of an estate on B and his children. A 
then contracts to sell the estate to C. B or any of his children may 
sue for an injunction to restrain the sale. 

(h) In the course of A f s employment as a vakil, certain papers 
belonging to his client, B, come into his possession, A threatens to 
make these papers public, or to communicate their contents to a 
stranger. B may sue for an injunction to restrain A from so 
doing. 

(?‘) A is B's medical adviser. He demands money of B which 
B declines to pay. A then threatens to make known the effect of B's 
communications to him as a patient. I his is contrary to A s duty, 
and B may sue for an injunction to restrain him from so doing. 

( j) A, the owner of two adjoining houses, lets one to B and 
afterwards lets the other to C. A and C begin to make such 
alterations in the house left to C as will prevent the comfortable 
enjoyment of the house left to B. B may sue for an injunction 
to restrain them from so doing. 

(Jfe) A lets certain arable lands to B for purposes of husbandry 
but without any express contract as to the mode of cultivation. 
Contrary to the mode of cultivation customary in the distiict, B 
threatens to sow the lands with seed injurious thereto and requiring 
many years to eradicate. A may sue for an injunction to restrain 
B from sowing the lands in contravention of his implied contract 
to use them in a husband like manner. 

(/) A, B and C are partners, the partnership being determinable 
at will. A threatens to do an act tending to the destruction of 
the partnership-property. B and C may, without .seeking a 
dissolution of the partnership, sue for an injunction to restrain A 
from doing the act. 

O) A, a Hindu widow in possession of her deceased husband’s 
property, commits destruction of the property without any cause 
sufficient to justify her in so doing. The heir expectant may sue 
for an injunction to restrain her, 
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(w) A, B and C are members of an undivided Hindu family. 
A cuts timber growing on the family-property, and threatens to 
destroy part of the family house and to sell some of the farntly- 
utensils. B and C may sue for an injunction to restrain him. 

( o ) A, (he owner of certain houses in Calcutta, becomes 
insolvent. B buys them from the Official Assignee and enters into 
possession. A persists in trespassing on and damaging the 
houses, and B is thereby compelled, at considerable expense, to 
employ inen to protect the possession. B may sue for an injunction 
to restrain further acts of trespass. 

(p) The inhabitants of a village claim a right of way over 
A’s land. In a suit against several of them, A obtains declaratory 
decree that his land is subject to no such right. Afterwards each 
of the other villagers sues A for obstructing his alleged right of 
way over the land. A may sue for an injunction to restrain them, 

{q) A, in an administration suit: to which a creditor, B, is not a 
party, obtains a decree for the administration of C’s assets, B 
proceeds against C’s estate for his debt. A may sue for an 
injunction to restrain B. 

(V) A and B are in possession of contiguous lands and of the 
mines underneath them. A works his mine so as to extend under 
B's mine and threatens to remove certain pillars which help to 
support B's mine, B may sue for an injunction to restrain him 
from so doing, 

(?) A rings bells or makes some other unnecessary noise so near a 
house as to interfere materially and unreasonably with the physical 
comfort of the occupier, B. B may sue for an injunction restrain* 
ing A from making the noise. 

(f) A pollutes the air with smoke so as to interfere materially 
■with the physical comfort, of B and C, who carry on business in 
a neighbouring house. B and C may sue for an injunction to 
restrain the pollution. 

00 A infringes B's patent. If the Court is satisfied that the 
patent is valid and-has been infringed, B may obtain art injunction 
to restrain the infringement. 

(?A A pirates B’s copyright. B may obtain an injunction to 
restrain the piracy, unless the work of which copyright is claimed 
is libellous or obscene. 

(w) A improperly uses the trade-mark of B. B may obtain an 
injunction to restrain the user provided that B’s use of the trade¬ 
mark is honest, 

0*0 A, a tradesman, holds out B as his partner against the wish 
and without the authority of 15. B may sue for an injunction to 
restrain A from so doing. 

(>) A, a very eminent man, writes letters on family-topics to 
B, After the death of A and B, C, who is B’s residuary legatee, 
proposes to make money by publishing A’s letters, D, who is 
A’s executor, has a property in the letters, and may sue for an 
injunction to restrain C from publishing them. 
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( 3 ) A carries on a manufactory and R is his assistant. In the. 
course of his business, A imparts to R a secret process of value 
B afterwards demands money of A, threatening, in case of refusal, 
to disclose the process to C, a rival manufacturer. A may sue for 
an injunction to restrain B from disclosing the process. 

Scope —Wherever there is a duty enforceable by law, 
whether express or implied, and whether arising out of 
a contract or not, it may be enforced by an injunction, 
Gas Light Co. v. SL Mary Vestry , [1885] 15 Q B. IX, 1, 
North L . Ry. Co. v. Great N. Ry. Co . 7 [1883] 11 ibid, 
38, unless considerations of expediency or convenience 
determine the discretion of the Court otherwise, 
Batten v. Gedgo , [1889]-}! Ch, D., 507. Ante, 734. The 
institution or continuance of judicial proceedings, if in¬ 
equitable, may also be restrained, s. 56 (a) post; ante, 765. 
The Indian statute law follows English precedents 
and introduces no new principles, ante, 755. Behari v. 
SkeOy [1907] 3 N.L.R., 1 1 4* But see Boyson v. Deane , 
[1899] 22 Mad., 251 {query). 

Similar Law. —36 & 37 Vic., c. 66, s. 25 (8), ante, 
36, Suit not affected by C. P. Municipal Act, XVIII 
of 1889, s. 27- 

other provisions—S. 52, ante, and ss. 55, 56 {a) 
to (e) and (h) to (£), post, in the case oi alt injunctions, 
and, in addition s. 56 (/) and 57, where contracts are 
concerned (also Ch, II ante), and s. 54, cl. 3 (a) to (<?\ 
and expln, and s 56 post, where property rights are 
involved. Nelson, /«/., 303-4. 

perpetual injunction--clefmed, s. 53 ante. 

may be granted— by decree in a suit, see s. 53 
ante. For forms 0 i plaint y see Act V of 1908, App, 
A, ,nos. 35 (waste', 36 (nuisance), 37 (public nuisance, 
38 (diversion of water-course), 39 ^moveable property 
threatend with destruction) ; for forms of decree , ibid, 
App. D, nos. 14-16. See App. F infra. As to discretion 
of the Court, see ante, 752-4 ; also under s. 52 ante and 
s. 55 post; Tituram v. Cohen ) [1905] 9 C.W.N., 1073, 
1080, P. C. Injury caused to strangers to the suit by 
issue of injunction may be considered by Court May - 
thorns v. Palmer , [1S65] u L. T., N. S., 261. 

Parties to suit—Baiju v. Rulak } [ 1897] 24 Cal., 385. 
Government or public officer is not entitled to notice 
under Act V o£ 1908, s. 80, Ganoda v, Nallm t [4908] 
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36 Cal., 28. Distinguish Hart v. Secretary of State, 
[ l 9 ° 3] 2 7 Bom., 424, 450. Cf. Govinda v. Taluq Bd:,[\ 908] 
4 M. L. T. ; 209, F* B. (Act V of 1884, Mad., s. 156), 
Some tenants may sue for themselves and other tenants, 
Ahmedbhoy v. Balkrishna , [1894] 19 Bom., 391. 

Court-fee—ad valorem according to the plaintiffs 
valuation, under Act VII of 1870, s* 7, cl. iv, ( d}, 
Sardarsingji v. Ganpafsingji, [s 892] 17 Bom, 56, Git- 
labsingji v, Laksamanstngji, [1893 | 18 Bom,, 100, Guru* 
vajamma v. VenIcatakrishnama, [1900] 24 Mad., 34, 
Mulkunnisa v. Muni\ Com . Delhi, [1904] 5 P B L. R*, no. 
u8, 

Limitation —6 years under I. Lim. Act, Sell. I, art. 
120, Kanakasabai v. Muttu , [4890] 13 Mach, 445, Wazi- 
ran v. Babulal , [1904] 24 A. W, N., 69 ; ante, 835-6 ; 
Cherukuru v, Cherukuru , [1908] 18 M. L. J. R,, 

602. 

Execution of decree-* See Act V of 1908, Sch. I, Or, 
21 , r. 32. Sakarlal v. Parvatibai , [1901] 26 Bom., 283 
(execution against legal representative) ; distinguish 
Dahyabhai v. Bapalal , ibid, 140 (auction-purchaser ; 
f am setji v. [1907] 32 Bom., i8r. To an applica¬ 

tion for execution of decree art. 182, and not art. 181, 
Act IX of 1908, Sch. I, applies, and the right to apply will 
accrue on each successive breach, Venhatachalam v. 
Veerappa , [1905] 29 Mad., 314, Bhagwanv. Suhhdai, 
’1905] 28 All, 300. Disobedience to an injunction is 
ounishable as contempt of Court, Re Chandrakanta, 
‘1880] 6 Cal., 445, Ram v. Chatar , [1901] 23 AIL, 465, 
Advocate General v, Gangji , [1894] T9 Bom., 152, 
Pranjivan v. Mayaram , [1862] 1 Bom. H. C., 148, 
though, semble , a District Court, not being a Court of 
record, must be set in motion by the aggrieved party, 
Kochappa v. Sachi, [1902 ] 26 Mad., 494, Maung Tha 
v, Lutchman , [1908] 14 Bur. L. R v 276. 

to prevent— S. 5 (c) ante. 

breach of an obligation —The plaintiff must 
establish a legal right and its infringement, see cases 
cited under s. 53 ante, upon the merits, supra ; 
otherwise no relief can be given, North L. Ry . Co. v, 
G. N. Ry. Co., [1883] u Q. B, D., 38, Prankristo 
y. Haro , [r868] 10W, R., 435, Kristnav. Vencatachella , 
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S i 872] 7 Mad. H. C. R., 60, Krishnojiv. Vithalrao , 
1887] 12 Bom., 80, 83, Govind v. Sadnshiv , [1892] 17 
>om., 771 ; Lachmeswar v. Manowar, [1891] iy Cal., 253, 
P. C.; Muni. Bd . v. Dakkhan , [9907] 30 All., 70 ; ante, 
755, 811. Nelson, /«/., 15-23. See also Cb-r v. Raman , 
[1895] 18 Mad., 320 (customary easement proved by 
defendant); Hart v. Barada, [1904] 31 Cal., 1014 
(masonry dwelling-house on homestead land built by 
occupancy tenant, Bengal Tenancy Act, s. 76); Delhi 
drZ,. Bank \. Hem, 1887] 14 Cal., 839 (no right to 
uninterrupted flow of southern breeze). In the absence 
of custom or contract, a zamindar has no right to 
interfere with his tenant's enjoyment of trees on 
latter’s holding, so long as relation of landlord and 
tenant subsists, Ganga v. Badham, [1908] 30 All,, 134. 

breach—must cause substantial injury, Ponnu - 
sivami v. Coll, of Madura, [1869] 5 Mad. H. C, R., 6, 
Barlow v. Gobindram, [1897] 2 I Cal., 364, Muni. Corf. 
v. Vasudeo, [1904] 6 Bom. L. R., 899, Mahadey v. 
Narayan, ibid, 123, Fratnji v. Framji, [1904] 7 ibid, 
73, affd., 30 Bom., 329, Chotalal v. Lalubhai, [1904] 29 
Bom., ! 57, Prosser v. Mtndi, [' 9 0 53 8 O. C ., 356. If 
the injury to the plaintiffs legal rights is small and 
capable of being estimated in, and adequately com¬ 
pensated by money, the Court may deem the granting 
of an injunction as oppressive upon the defendant, 
Riley v. Halifax Carp., [i 9 ° 7 ] 97 L. I., 278;^ 22 
Cyc., 782 ; and give damages instead, Bekari v. Shea, 
[1907] 3 N. L. R., 114, Dhunjibhoy v. Lisboa, [1888] 
13 Bom., 252, though there is no special prayer for it, 
and will not refer the plaintiff to another suit, ante, 
834, 11 $; Tejumul v. Chab lomcil, [ 1909] 2 Sind L. R., 65, 
But the Court will not be disposed to balance conveni¬ 
ences where the act complained of is in itself and its 
incidents tortious, Sullivan v. Jones Steel Co., [1904] 
66 L. R. A., 712. 

obligation—defined, s, 3 ante ; Balakrishnadas 
v. Govind, [1909] 5 N. L. R., 67 ; will not be affected 
by religious prejudices or ethical or political consider¬ 
ations, ante, 831-4 ; and need not be connected with 
any property, s. 55, ill. r e) post ; ante, 810-2. Venkata - 
charyalu v. Rangacharyulu, [1890X14 Mad., 316 (suit'to 
restrain parents in law from remarrying plaintiffs bride). 
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Cf. Harendra v. Brinda, [1898] 2 C. W. N., 521 , 
Kanahis. Biddya, [1878] 1 All., 549; Na nab hat x.Ja nar- 
dhan, [1892] 16 Bom., 636. Bindo v. Shorn Lai, [1904] 

1 A. L. J,, 102 (injunction to restrain marriage of 
plaintiff’s minor daughter in defendant’s custody). For 
a suit for restitution of conjugal rights see U. B. R., 
[1897-1901] 488, 496. As to the right of privacy see 
ante, 809. A right to hunt and fish in navigable waters 
was enforced by injunction in Ainsworth v. Mtmoskong 
Club, [1908] 17 L. R. A., N. S., 1236. 

the applicant — i. e. y the plaintiff who prays for 
an injunction in his plaint. A perpetual injunction can 
not be had upon an application, as distinguished from 
a suit, see s. 53 ante. 

expressly— e. g., in the case of an express con¬ 
tract, as in ill. (a\ 

by implication —resulting, eg, from a recital in 
a contract, Mackenzie v. Childers . [1890] 43 Ch. D., 
265, or from the acts or representations of parties, 
Pollard v. Photographic Co., [1889] 40 ibid, 345. Cf. 
ill. {/); Ckuntlal v. Manishankar, [1893] 18 

Bom., 616, 630 ( reservation of easement of necessity). 
Tenants may not change usual course of husbandry 
without landlord’s consent, Lakshmana v. Ramchandra, 
[1887] 10 Mad., 35 r, or build upon agricultural land, 
Surendra v. Han', [1903] 31 Cal. 174, Chandra v. Srec 
Gobind , [1900] 6 C. W. N., 308 ; nor one partner ex¬ 
clude another from the partnership business, Virdachala 
v. Ramasvami, [1863] 1 Mad. H. C. R., 341. 

arises from contract— Ante, 767-85; see also 
ss. 56 (/)) 5 7 post. Express negative agreement : 
Callianjiv. Narsi, [1894] 18 Bom., 702, affd., 19 Bom., 
764. Implied negative agreement: Madras Ry. Co. 
v. Rust, [1890] 14 Mad., 18 ; Charlesworth v. Mac 
Donald, [1898] 23 Bom., 103 ; Burn &r Co. V. Mc¬ 
Donald, [1908] 36 Cal., 354. An incomplete agreement 
will not be enforced, Abdul v. Abdul, [1881] 6 Bom., 

5 ; nor a restrictive covenant in a contract which has 
been repudiated by plaintiff, General Bill-posting Co. v. 
Atkinson, [1908] 1 Ch,, 537, affd., 78 L. J., Ch., 77. 

Chapter II —esp. ss. 12 and 21, ante, since in¬ 
junction is a form of specific performance which deals 
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with negative covenants and contracts, ante, 35, 767-8. 
Apart from strictly legal considerations, the'contract may 
not be one which ought to receive special favour from 
Court, Eley v. Pos, G. S. L. Ass, Co., [1876] 1 Ex. 
D., 20. 

invades —by the commission, e.g., of trespass, ante, 
791-5, Ganoda v. Nalini, [1908] 36 Cal., 28, Nelson, 
Inj., 169-190, Woodroffe, Inj., ch. ix, fair am v. Babaji, 
[1905] 1 N. L. R., 182, 184 (alteration of flow of water 
so as to increase burden on lower land); waste, ante, 
795-8, Nelson, /«/., 427-33, Woodroffe, Inj., ch. ix ; 
nuisance, ante, 798-802, Nelson, Inj., 390-427, Woodroffe, 
Inj., ch. x, Galstaun v. Doonia, [1905] 32 Cal., 697, 
Behari v. Ghisa, [1902] 24 All., 499 (overhanging tree', 
(as to public nuisance, see Act V of 1908, s, 91) ; 
disturbance of easements, ante, 802-5, Nelson, In) ., 432- 
84, Woodroffe, Inj., ch. x, I. Easements Act, s. 35, 
Nandhishor v, Bhaguhhai, [1883] 8 Bom., 95 (light and 
air), Nosarbhai v. Badrudin, [1891] j6 Bom., 533 (water 
from eaves), Bahar v. Indy at, [f905] 6 P. L. R., no. 26 
(access to room) ; or infringement of a statutory 
or common law right, ante, 805-9, Nelson, Inj., 485-506, 
Woodroffe, Inj., ch. xi ; Bishun v. Perfect, 11904] 7 
O. C., 103 (patent). Substantial and wrongful injury 
must be shown, it is not necessary that the plaintiffs 
property should be destroyed, Yaro v. Sanaullah, [1897] 
u) All., 259, 261. If act complained of was done in 
such a way as to be likely to damage plaintiff, proof 
of specific damage need not be given, Rama v. Subra - 
mania, [1908] 31 Mad., 17 r, 176; Exchange Tel. Co. 
v. Gregory, [1896] 1 Q. B., 147. 

threatens to invade —The plaintiff must show not 
mere vague apprehension, Chabildas v. Municipal Com¬ 
missioners, [1871] 8 Bom. H. C. R, 85, but a strong 
probability of damage which is imminent and will be 
very substantial, if not irreparable, Gangabai v. Pur- 
shotum, [1907] 9 Bom, L. R., 912, Mahadev v. Narayan , 
[1907J 6 ibid, 123, Lakshmi v. Tara, [1904] 31 Cal., 
944 ; ante, 827-8. See ills, (b) to d), (fjto(i), (h),(l), (r) 
(y , ■2) post. Where the injury has actually taken place, 
an injunction prevents the recurrence of the injury; 
where it is only threatened, an injunction prevents its 
occurrence, ante, 36, 735, Nelson, S. R. A, 306, A per- 
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petual injunction against planting trees likely to 
penetrate into the foundation of the plaintiff’s build¬ 
ing is unworkable, Lakshini v. Tara, [1904] 31 Cal., 
944 - 

right to or enjoyment of property—^., joint 
proprietorship, Watson v. Ramchund, |_ 1 891] 18 Cal., 
io, P. C., A mint v. Gopal, [1894] 19 Bom., 269 (Hindu 
coparcenary -1 , ante, 56-9, 798 ; easement, ante, 802-5 of 
light and air, Hariganga v. TricamlalA 1902] 26 Bom., 
374, right of way, Mud den v. Thunder, [1872] 18 W. R., 
379, G. 7 , P\ Ry, Co. v. Nowroji, [1885] 10 Bom., 390, 
Bhaoorai v. Chunital, [ 1899] 24 Bom., 188, Maharaj 
v. Paresh, [1904] 31 Cal., 839, 846 (owner’s right in 
dedicated soil), right to discharge drainage, Sultani v. 
Ram Saran, [1900] P. R., no 49, right to use of water, 
Madhub v. J'ogesh, [1902] 30 Cal, 281, Krista v. Joy, 
[1903] 8 C W. N., 158, Rama v. Subramania, [1908] 
31 Mad., 171, (irrigation from Government channel;, 
right to fish and use fishing stakes and nets, Baban v. 
Nagu, [1876] 2 Bom., 19; right to support, Bindu v. 
Jahnabi, [1896] 24 Cal, 260,- right to worship in a 
mosque, Jangu v. Ahmad, [1889] *3 AH., 419, F. B., 
Fazal v. Mania, [1891] 18 Cal., 448, P. C., Adam v. 
Isha, [1894] 1 C. \V. N., 76, or temple, Anandrav v. 
Shankar, [1883] 7 Bom., 323, Kalidas v. Parjaram, 
[1890] 15 Bom., 309, Ven kalacha la pah v. Subbarayadu, 
[1890] 13 Mad., 293; right to receive offerings in a 
temple, Badri v. Mulloo, [1905] 8 O, C., 339, or to per¬ 
form some office there, Srinivasa v. 7 hiruvcngada, 
[1888] i) Mad., 450. See also Trimbakv. Krishnarao, 
[1909J ii Bom. L. R., 389 (suit by temple committee 
lor declaration ot right to have services performed by 
suitable persons and for injunction against temple 
servants). As to caste disputes, see l.alji v. Walji, 
[1895] 19 Bom., 507, ante, 625, 811 ; religious disputes, 
Jagannath v. A kali, [1893] 21 Cal., 463, Maine v. 
Islam, [1891] !5 Mad,, 355, ante, 811. The right may 
be an existing one though not in actual enjoyment, 
Land Mortgage Bank v. Ahmedbhoy [1883] 8 Bom., 35. 
See also Sukhdeo v. Nihal, [1907 29 All., 740 right 'to 
hold market). ' 8 

property —moveable or immoveable, e. g., share 
in a foshi Vritti, Morov. Anant , [1896] 21 Bom., 821 ; 
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or inscription on a seal, Ramanuja v. Rama , [1898] 22 
Mad., 189. 

may grant —For the Court’s discretion, see ante, 
752-4. An injunction will not be issued where the plain¬ 
tiff has acquiesced in the injury, Vithoba x. Mendosa , 
[1888] Bom. P. J., 2i2, or the right does not deserve 
protection, cf. ills, (u) to Injunction may be for 

a limited period, Bindo v. Sham Lai, [ 1904] 1 A. L. J., 
102. 

following cases — Qy. if this enumeration is 
exhaustive and an injunction can not be granted in any 
other case ? Boyson v. Deane, [1899] 22 Mad., 251, 
supports an affirmative answer. But see Framji v. 
Framji , [1905] 7 Bom. L. R,, 352. The first four cases 
correspond closely to those specified in s. 12 ante, and 
are special applications of the exception enacted in s. 
56, cl. (i), post. 

cl. («■). Trustee— defined, s. 3 ante. See ills. ( b) 
to (1), (/), (2) post; Nelson, In/., 506-522. In the case 
of a breach of trust, it is not necessary to show that 
there can be no adequate compensation in money, ante, 
104, 762. 

cl. (&}—Pecuniary compensation impracticable, ante, 
149. It not being possible to assess damages, none that 
may be awarded will restore the status quo ante, and 
the injury will therefore be irreparable , ante, 790-1. 

no standard — Ghana sham v. Moroba, 1894] 18 
Bom., 474, 489 ; Ramanadhan v. Zatnindar of Ramnad, 
[1893] 16 Mad., 407, 409-10; Fazl v. Maula , [1891] 
18 Cal., 448, P. C.; Apaji v. Apa, [1902] 26 Bom., 735, 
738. Cf. ills. (/;), (0 post. Injury to property which 
renders it in a material degree unsuitable for the purposes 
to which it is now applied, or lessens considerably the 
enjoyment which the owner now has of it, does not 
admit of being measured and redressed by damages, 
Jackson v. Newcastle, [1864] 3 OeG. J. & S,, 275, 
284 (Westbury, C.). 

ascertaining —even approximately, Cory v. Yar¬ 
mouth & N Ry. Co., [1844] 3 Hare, 593, 603. 

cl. (c)—Pecuniary compensation inadequate. 

Where such compensation is adequate, an injunction is 
not called for, ante, 35-6, 760-t; Nelson, /»/., 381-6; 
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Boyson v, Deane, supra ; Framji v, Framji, supra. The 
Courts lean towards awarding compensation in light 
and air cases because the wrong is done by the wrong¬ 
doer upon his own property, Jelhalai v. Lalbhai, [1904] 
28 Bom., 298, 304 ; Mohan v. Chunni, [1905] 2 N.L.R., 
4 ; cf. Kalliandas v. Tulsidas, [1899] 23 Bom., 786. 

not afford adequate relief— e. g., allow the 

defendant to purchase the plaintiffs property against the 
latter’s will, ante, 790; / ethalalx. Lalbhai, supra, Mohan 
v, Chunni, supra. See also Jainnadas v. Atmaram , 
[1877] 2 Bom., 133 ; Shadi v. Anup, [1889] 12 All., 
436, F.B. ; Soshi v. Gonesh, [1902329 Cal, 500 ; Kalidas 
v, Parjaram, [189°] 1 5 Bom., 309; Sultani v. Ram, 
[1900] P. R., no. 49. Where part of the injury may be 
compensated for in money, the Court may award 
damages for that part and grant an injunction in respect 
of the remainder, ante, 834-5. 

cl. (d)—Damages not recoverable, by reason, e.g., 
of the defendant's insolvency, ill. '0) post, 

cl, (e)— Ante, 761. Ill. (p). Cf. s. 56 (a) post. 

multiplicity of judicial proceedings—may 

result, e.g., from recurring violation of the plaintiff’s 
rights, Apajix. Apa , [1902] 26 Bom., 735, 736. See also 
Land Mortgage Bank v. Ahmedbhoy',{ 1833I 8 Bom., 
35, 91 ; Venkatesa v. Ramasami, [1893] 18 lvlad., 338, 
341.2. 

trademark a mark used for denoting that goods 
are the manufacture or merchandise of a particular 
person,” I. P. C., s. 478. Ante, 806-7. HI- («>) post. 

property —not of the importer and seller of goods, 
but of the manufacturer, Heiniger v. Droz, [1900] 25 
Bom., 433. Distinguish Ralli v. Fleming, [1878] 3 Cal., 
417, 428. 

Ill. (a) —Case of express contract, City op London 
v. Pugh, [1727] 4 Bro. P. C., 395. 

Ill. ( 5 ;— Trust, threatened breach. Re Chertsey 
Market, [1818] 6 Price, 261, 279 ; Balls v. Strult, [1841] 

1 Hare, 146. 

Ill. (c)—This and the next six illustrations also 
Contemplate cases of fiduciary relationship where a 
. breach of trust is threatened, MacDougal v. Jersey Hotel 
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Co., [1864] 2 H. & M., 528. As to payment of interest 
out of capital by railway companies during construction 
see Act X*of 1895, s. 3. 

Ill. (&) — Nalusch v. Irving , [1824] 2 Coop., 358 ; 
Shamnugger Jnle Factory v. Rant, [1886] 14 Cal., 189. 
For the doctrine of ultra vires, see ante, 254 sqq. 

Ill. (e) - Williams, Executors, pt. I, bk. iii, ch. 1. 
In the case of an executor misconduct or insolvency 
is not enough, consequential jeopardy to the testator's 
estate must be shown before an injunction will issue. 
Kerr, Inj., ch. xiv. See also Ingpen, Ex., 45. 

Ill. (/> —Cf. s. 56, cl. (2), post. Anon, [1821] 6 
Madd., 10. 

Ill. ( 0 ) —Cf. ss. 24 (d), 25 (<?), ante. The injunc¬ 
tion does not operate indirectly as a specific performance 
of the settlement, but only to prevent an extraneous 
act in violation of it, and the settlement should 
apparently be one capable of specific enforcement 
under s. 12 {a) ante. Collett, 399. 

Ill. {h )—The contract of service between the parties 
constitutes a fiduciary relation and forbids the legal 
or medical— Ill. (/)—adviser from taking advantage of 
his position. Davis v. Clough, [1837] 8 Sim., 262 ; 
Lewis v. Smith, [1849] 1 M. & G., 417 ; Evitt v. Price, 
[1827] 1 Sim., 483. 

Ill. (j) — Palmer v. Paul, [1833] 2 L. J.. Ch., 154. 
Implied obligation of a tenant. Ante, 772. 

Ill. (As) — Pratt v. Brett, [18 r 7] 2 Madd., 62 ; ante, 
772. 

Ill. (?)— Miles v. Thomas , [1839] 9 Sim., 606, 609; 
and if A give notice to dissolve, this will not affect the 
injunction, 1 Stokes, A-I. Codes, 985. Cf. Ganpat v, 
Annaji [1898] 23 Bom., 144 (Hindu family partnership). 
Ante, 772-4. Performance of particular terms of partner¬ 
ship may be enforced, Karri v. Kollu, [1908] 32 Mad., 
76. 

Ill. (m N —Question of waste as between, say, life- 
tenant and remainderman, ante, 795 ; Baker v. Sebright, 
[1880] 13 Ch. D., 179; Subba Reddi v. Chengalamma, 
[1898] 22 Mad., 126, 129. Ghose, II.L., 245-6. 

Ill. (n)—Equitable or destructive waste as between 
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joint owners; Job v. Potion , [1875] 20 Eq., 84. No 
co-owner is allowed to offer to others the alternative 
of submitting to either a partition or a destruction of 
joint property ; ante, 798, 

, Ill-' (o)—Pure trespass, Hodgson v. Dace, [1856] 2 
Jar., N. S., 1014 ; Best v. Drake , [1853] n Hare, 369 ; 
ante, .791-4. 

Ill. (P) —Disturbance of easement, Weale v. IV. M. 
Waterworks Co., [1820] 1 J. & W., 358, 369. In this 
and' the next ill. injunction is issued to prevent 
multiplicity of suits ; ss. 54 (e), 56 (a). Ante, 804. 

suit agaiast several— so brought as to be 
binding upon all the villagers under sec. 43 ante. 
Collett, 417. 

HI- (<*)—2 Daniell, Ch. Pr., ed. 5, 1463; but see 
ibid, ed. 6,1944. 

Ill. (r )—Trespass under colour of title ; Lonsdale v. 
Curwen, [1821] 3 Bli., 168 ; Mitchell v. Dors, [1801] 6 
Ves., 147 ; ante, 792-3. 

Ill- (a) — Nuisance, Soltau v. DeHeld, [1851] 2 Sim,, 
N. S,, 133 ; ante, 798-802. 

Ill. (t) —Nuisance, Sampson v. Smith, [1838] 8 Sim., 
272. Umar v. Kewalmal [1909] 3 Sind L. R., 30. 
The nuisance may also result from noxious gases, 
offensive odours, dust or cotton fluff, Land Mortgage 
Bank v. Ahmedbhoy, [1883] 8 Bonn, 35, 54-5. 

Ill. (M)—Ante, 805; Sarnath v. Butler, [1906] 4 A.L. 
J.R., 11. Not only must the plaintiff's title to the patent 
and the defendant's infringement thereof be shown, 
but also that the patent is valid and good, and the 
plaintiff has a meritorious claim. 

Ill. (v)—Ganga v. Moreshvar, [1889] 13 Bom., 358 ; 
ante, 805-6. Here too it must be shown that the equities 
are on the plaintiff's side, and the work in whiclycopy¬ 
right is claimed deserves to be protected, e.g., it is not 
seditious, Walcot v. Walker, [1802] 7 Ves., 1 ; Southey v, 
Sherwood,[ 1817] 2 Mer., 435. 1 Stokes, A.-L Codes, 987. 

Ill. {to)—Nooroodeen v. Sowden, [1904] 15 M.L.J.R., 
45 ; ante, 806-7. Rey v. Lecouturier, [1908] 2 Cln, 715 ; 
Smidt v. Reddaway, [1905] 3 2 Cal., 401 (trade-name). 

honest—and not a deception upon the public, i 
Stokes, op. cit., 987. 
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Ill. fa;)—Fraudulent misuse of name with a view 
to the defendant's profit resulting, or likely to result, in 
loss to the plaintiff, Routh v. Webster } [1847] 10 Beav. ? 

561 ; Dixon v. Holden , [1 S6g] 7 Eq., 488. Ante, 808. 

Ill. (y) —Literary property, Gee v. Pritchard , [1818] 

2 Sw v 402 ; Woohey v. Judd, [1855] 4 Duer, 379; 
ante, 868. Cf. s. 55, ill. (d). 

III. (fc) —Protection of secret inventions and trade 
secrets, Yovall v. Winyard, [1820] i J. & W., 394 ; 
ante, 8og-io. Cf. 7 'ippingx* Clarke , [1843] 2 Hare, 383, 

393 ; Hardy v. Veasey, [1868] 3 Ex,, 107 (banker 
divulging state of customer's account). Distinguish ills, (h\ 

( i) ante, where there is breach of trust, but not neces¬ 
sarily any damage to property; such damage is in the pre¬ 
sent case essential. Collett, 444-5. The real principle 
upon which the employee is restrained from making use 
of confidential information which he has gained in the 
employment of some other person is that there is in the 
contract of service an implied contract on the part of 
the employee that he will not after the service is deter¬ 
mined use information which he has gained while the 
service was subsisting, to the detriment of bis former 
employer, Robb v. Green , [1895] 2 Q*B., 315 ; Kirchner 
v. Gruban , [1908] 78 L. J., Ch., 117. 

55. When to prevent the breach of an obli- Mandatory 
gation, it is necessary to compel the performance h, j unctl0n ’ 
of certain acts which the Court is capable of en¬ 
forcing, the Court may in its discretion grant an 
injunction to prevent the breach complained of, 
and also to compel performance of the requisite 
acts. 


Illustrations . 

(#) A, by new buildings, obstructs lights to the access and use of 
which B has acquired a right under the Indian Limitation Act, Part 
IV. B may obtain an injunction, not only to restrain A from 
going on with the buildings, but also to put down so much of them 
as obstructs B's lights. 

( 6 ) A builds a house with eaves projecting over B*s land. B 
may sue for an injunction to pull down so much of the eaves as so 
project. 

(c) In the case put as illustration ( 1 ) to section 54 , the Court 
may also order all written communications made by 13, as patient, 
to A, as medical adviser, to be destroyed. 
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( d ) In the case put as illustration (y) to section 54, the Court 
n may also order A’s letters to be destroyed. 

(e) A threatens to publish statements concerning B which would 
• > - be punishable under Chapter XXI of the Indian Penal Code. The 

Court may grant an injunction to restrain the publication, even 
though it may be shown not to be injurious to B’s property. 

(/) A, being B’s medical adviser, threatens to publish B's 
written communications with him showing that B has led an 
immoral life. B may obtain an injunction to restrain the 
publication. 

(g) In the cases put as illustrations (v) and (w) to section 54, 
and as illustrations (e) and ( f) to this section, the Court may also 
' order the copies produced by piracy, and the trade-marks, state¬ 
ments and communications, therein respectively mentioned, to be 
.. \ given up or destroyed. 

■ . Principle —To prevent the breach of an obligation 

* it may be necessary to restore things to status quo 
ante. “ A mandatory injunction is an order compelling 
a defendant to restore things to the condition in which 
they were when the plaintiff s complaint was made/’ 
Kerr, Inj., 31. Ante, 812. 

Scope —A mandatory injunction cannot be granted 
to create a new state of things, Sheonath v. Alt, [1904] 1 
A.L.J.R., 118 (invasion of privacy); ante, 817, 

obligation —defined, s. 3 ante ; may arise out of a 
contract in which case the Court will be disposed to en¬ 
force a literal performance, and not mind inconvenience 
to the defendant or the public, Lloyd v. L.C.D. Ry. Co , 
:■ \ [1865] 2 De CrJ. & S., 568, 579 ; ante, 818-9 ; or other¬ 

wise, e.g., a tort, see ills.; ante, 813-8. A building on 
another’s land which does not particularly affect the 
plaintiffs right of easement cannot be removed, 
Ranchod v. Mithabhai, [1904] 28 Bom., 428. 

necessary —for restoration to status quo ante, see 
under Scope above. 

certain acts — e.g., removal of constructions upon 
exclusive, Gobind v. Gooroo, [1865] 3 W. R., 71, or joint 
property, Shadix. Anup , [1890] 12 All., 436, Lachmi v. 
Ganga, [lQO7] 5 A, L. J. R,, 93, Kanakayya V. Narasim - 
hulu, [1895] 19 Mad., 38 (party wall), Bhim v. Ganga, 
[1908] 1 r O. C., 355, ante, 817-8 ; or land in which other 
members of the community have a common right, eg., 
to perform religious ceremonies, Baiju v. Bulak, [1897] 
24 Cal., 385 (case between Gyawals); or agricultural 
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holding, Ramanadhan v. Zamindar of Ramnad, [1893) 
16 Mad., 407 (as to buildings on non-agricultural land 
see Prosunno v, Jagun, [1881J 10 C. L. R., 25, revg. 
9 C. L. R , 221) ; of constructions which disturb a right 
of easement : light and air, Jamnadas v. Atmaram, 
[1877] 2 Bom., 133, NandkiChor v. Bkagubhai,[\%%'$\ 
8 Bom., 95, Provabutty v. Mohendro, [ 188 ij 7 Cal., 453, 

J faro v. Sanaullah, [1897] 19 All., 259, Anderson v. Ifar- 
dut, [1905] 9 C. W. N., 543, Mahomed v. Jafur, [1865] 
4 W. R., 23, Kirpa v. Gourbakhsh, [1893] P. R., no, 2 ; 
way, G. /. P. Ry. Co. v. Novcroji, [1885] 10 Bom., 390, 
Akbarali v, Abdul , [1893} Bom. P. J., 538 ; drainage, 
Abdul v. Gonesh, [1885] 12 Cal, 323, Suita til v. Ram, 
[1900] P. R., no. 49, Jairam V. Babaji, [1905] I N.L.R., 
182; user, Muhammad Gulab, [1898] 20 All., 345 ; 
removal of trees, their roots, Lakshmi v. Tara, [1904] 
31 Cal., 944, or branches, I/arix. Shankar, [1894] 19 
Bom., 420, ante, 815; of obstruction to watercourse, 
Balabhndra v. Najiban, [1906] 4 C. L. J., 370 ; filling 
up of new channel of water, Vcnkatagiri v. Muddu - 
krishtta, [1904] 28 Mad., 15, Sankara v. Secy, of 
State, ibid, 72; cf. Gaekwar v. Gandhi, [1903] 27 
Bom., 344, P. C.; ante,794-5 ; filling up of pits dug, 
Lakshmana v. Ramachandra , [1887] 10 Mad., 351. 

capable of enforcing—Cf. s. 2f, cl. (b) ante; 
the Court will not interfere where it cannot pass a 
decree capable of execution. Ante, 199 sqq. 

discretion—S. 22 ante. Shib V. Amert, [1900] 20 
A. W. N., 191. Ante, 823 sqq. The Court may interfere 
when the injury is only threatened, Lakshmi v. Tara, 
supra, ante, 827, or has been completed, Provabutty v. 
Mohendro, [1881] 7 Cal., 453, Rewa V. Vrijvalabh, [ 1903] 
6 Bom. L. R., 41 ; but it must weigh the amount of 
substantial mischief done or threatened to the plaintiff 
and compare it with that which the injunction, if 
granted, would inflict upon the defendant, Sham nag¬ 
ger y. F. Co. v. Ram, [1886] 14 Cal., 189. The plaintiff 
must establish a substantial, and not fanciful or vision¬ 
ary, loss, Ranchhod v. Lallu, [1873] 10 Bom. H. C. R., 
95, Delhi Cf London Bank v. Hem, [1887] 14 Cal., 839, 
Maneklal v. Nurbheram, [1891] Bom. P. J., 302, 
Dhannu v. Bhagwan, [1903] P. L. R., no. 138 , Behari v. 
Sheo, [1907] 3 N.L. R., 1 14, Akilandammalx. Mudali, 
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[1871]6 Mad. H.C. R., 112, which cannot be adequate¬ 
ly compensated for by damages, Kadarbkai v. Rahim - 
bhai, [1889] 13 Bom., C74, Nandkishor v. B hagubhai, 
[1883] 8 Bom., 95, ante, 826, s. 56, cl. (/) post ; especi¬ 
ally where the defendant has built in spite of the 
. plaintiff’s objection, Jamnadas v. Atmaram, [1877] 2 
Bom., 133, Gobind v. Ganesh, [1882] Bom. P. J., 63, 
Kirpa v. Gourbakhsh, [1893] P. R., no. 2, Provabutty 
V. Mohendro, supra. Distinguish Benode v. Soudaminey, 
[1889] 16 Cal., 252 (notice not followed by legal 
proceedings, building completed before suit). Where 
the injury caused to defendant by the injunction will 
be out of all proportion to the injury complained of 
by the plaintiff, and amount to injustice, the Court will 
be slow to interfere, Myers v. Catterson, [1890] 43 
Ch. D., 470, Behari v. Sheo, [1907] 3 N. L. R., 114, 
and in any case will restrict the injunction strictly to 
the extent of the invasion of the plaintiffs right, 
Beharee V. Ajnas, [1866] 6 W. R-, 86, Abdul v. Gonesh, 
[1885] 12 Cal., 323, Bala v. Maharu, [1895] 20 Bom., 
788. Distinguish jamnadas v. Atmaram, [1877] 2 
Bom., 133, 139 ; ante, 824-5. Relief will also be denied 
where the plaintiff has acquiesced, Banee v. Ram, 
[1868] 10 W. R., 316, Noyna v. Rupikun, [1882] 9 Cal., 
609, Shama v. Babu, [1904] 24 A.W.N., 70, Ulagappan 

V. Chidambram, [1906] 29 Mad., 497, ante, 822-3, or 
been guilty of laches , Benode v. Soudaminey, supra, 
Gkanasham v. Moroba, [1894] 18 Bom., 474, Abdul v. 
Emile , [1893] 16 All., 6 9, 72, Muhammad V. Gulab, 
[1898} 20 All., 345, Brommo v. Koomodinee, [1872] 17 

W. R., 466, Kaushal v. Ganesh, [1901] at A. W. N., 53, 
ante, 820-1 ; the burden of proving acquiescence is on 
the defendant, Nandkishor v. Bhagubhai, supra. Nor 
will a mandatory injunction be granted which may 
compel the defendant to commit a wrongful act, e.g., 

s a trespass, Navrojt v. Dastur, [1903] 28 Bom., 20. 

As to interference by an appellate Court with the 
discretion exercised by the lower Court, see ante, 

. 235, 744 - 

grant, an injunction— Where in a suit for a 
perpetual injunction there is a general prayer for such 
relief as the Court may think fit, and by reason of 
the defendant's subsequent conduct the plaintiff be- 
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comes entitled to a mandatory injunction during the 
pendency of the suit, such relief may be granted to 
him, Maganlal v. Chotalal , [1901] 26 Bom., 136. For 
form of decree in a case of invasion of privacy see 
Sheomth v. AH, [1904] 1 A. L. J. R,, 118. The Court 
may also award damages in addition to, pamnadas v. 
Atmaram, [1877] 2 Bom., 1 33, Abdool V. Gonesh, [1885] 
12 Cal., 323, or in lieu of, an injunction, Ghanasham v. 
Moroba, [189 4] 18 Bom., 474, Nawaz v. Rustomji , [1896] 
20 Bom., 704, Kalliandas v. Tulsidas, [1899] 2 3 Bom., 
786, Framji v. Framji, [t 9 ° 5 ] 3° Bom., 319. Ante, 
834 - 

App ointment of Commissioner —The Court in grant¬ 
ing a mandatory injunction may appoint a commis¬ 
sioner to decide the extent to which the defendant’s 
building should be altered or removed, Chotalal v. 
Lallubhai, [1904] 29 Bora., 157, 161. Cf. Jamnadas 
V, Atmaram, supra, 139. 

Jurisdiction of Mamlatdar—Balvantrao v. Sprott, 
[1899] 23 Bom., 761 ; Som v. Vinayak, [1900] 25 Bom., 
395 , F. B. 

Execution of decree- Act V of 1908, Sell. I, Or. 
21, r. 32 ; ante, 835. 

Remedy for disobedience— Ante, 835, 543 ; Jawitri 
v. Emile, [1890] 13 All., 98 ; Pranjivandas v. Maya- 
ram , [1862] 1 Bom. H. C. R., O. C., 148. 

compel performance— The decree will be 
affirmative in form, ante, 749 n, 18. 

Ill. i.a)~Jessel v. Chaplin, [1856] 2 Jur., N. S, 
931 ; Ratanji v. Edalji, [1871] 8 Bom. H. C. R , O. C., 
181 ; Mahomed v. Jafur, [186534 W - R -> 2 3 5 ante, 814. 
Obstruction must amount to a nuisance, Anath v. 
Galstaun, [1908] 35 Cal., 661. Mandatory injunction 
may be granted to restrain local authority from altering 
highway so as to interfere with access to plaintiff’s house, 
Arnottv. Whitby Urban Council, [r909] 73 J. P., 64. 

Indian Limitation Act— Act IX of 1908, ss. 26-7; 
Act XV of 1877, ss. 26-7. Cf. Ind, Easements Act, s. 15. 

pulled down so much as obstructs — I he 

injunction is to be limited to the injury actually caused, 
ante, 817, 824. 
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Ill. (b) — Nasarbhai v. Badrudin, [1891] 16 Bom., 
533 ) 535 J Chattur v. Dhanct , [1891] Born. P. J., 287, 

Ill. (c)—Breach of trust. Ante, 785-8. 

Ill- (cl)-—Violation of a right of property. In both 
these cases the injunction is partly mandatory and 
partly prohibitory. 

Ill. f )—Injunction granted to restrain a threatened 
defamation, though no right to property is in jeopardy ; 
ante, 8x0, 827. Shepherd v. Trustees of Port Bombay, 
[1876] 1 Bom., 132, is no longer good law. _ As to 
when malice is presumed, see Venkata v. Kotayya, 
[1889] 12 Mad., 374, 378 . 

Indian Penal Code—Act XLV of i860, ch. xxi 
(defamation). 

Ill. (f )—Threatened defamation, involving further 
a breach of duty arising out of a fiduciary relation, 
as in ill. (c) above. Ills, (e) and (/) are cases of pro¬ 
hibitory injunction and should have been placed under 
s. 54, ante, 875/1. Collett, 454. 

Ill. (ff )—See under ill. (d) above. 

56. An injunction cannot be granted— 

(a) to stay a judicial proceeding pending at 
the institution of the suit in which the injunction 
is sought, unless such restraint is necessary to 
prevent a multiplicity of proceedings ; 

(b) to stay proceedings in a Court not subordi¬ 
nate to that from which the injunction is sought; 

Scape— This section summarises the main defences 
to'a suit for an injunction, ante, 36, 755*67 > cl. («) to 
(e) are general ; the other clauses would apply to special 
cases. 

cannot be granted—Ante, 755, 826; the Court in 
the exercise of its discretion may refuse an injunc¬ 
tion upon other grounds also, but it must refuse one 
if any of the grounds specified in section 56 is sub¬ 
stantiated. 

Cl. (a), (b). Scope —Judicial proceedings cair be 
stayed only in a subordinate Court, and, if pending, 
where tire injunction is necessary to prevent a multi- 
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plicity of proceedings ; ante, 764-6. Not applicable to 
applications for temporary injunctions, Amir v. Adtnr. 
Genl, [1895] 23 Cal., 351 ; contra, Sahara v. Ahmad , 
T1899] P. R., no. 57, Khushala v'. Zh/ d/«/, [1903] 4 P. L. 
R., 133. Distinguish Jairamdas v. Zamonlal, 1,1903] 
27 Bom., 357. Ante, rb< 5 . 

Samtor Law-56 & 37 Yict., c. 66, s. 24, sub s. 5. 
Pending proceedings cannot be now restrained in 
England, though the institution of proceedings may be, 
Besant v. Wood, [1879] 12 Ch. D., 630. Cf. Bills of 
Peace, 2 Story, Eg., ch. xxii. 

pending — Appu v. Raman, [1891] 14 Mad., 425, 
430 (execution of decree not yet applied for prohibited). 
For prohibition of execution of decree obtained impro¬ 
perly, see ante, 660, 766 ; prohibition refused, Jagjivan 
v. Shridhar, [1877] 2 Bom., 252, Money v. Gotir, [1884] 
11 Cal., 146, Muncherji v.JVoor, [1803] 17 Bom., 711, 
Azizan v. Matuh, [1893] 21 Cal., 437, Deno v. Han, 
[1903] 31 Cal., 480, Fatteh v. Menghi, [1904] 5 P. L. 
R. ( 99, Roshanv. BH'anperlala, [1887] 2 C. P. L. R., 
75, Mohan v. Poto, [1891] 5 ibid, 112. An injunction 
in respect of a contemplated judicial proceeding is not 
prohibited, 19 M. L. J., 14 (notes of recent cases). 

necessary to prevent a multiplicity of pro¬ 
ceedings — Venkatesa v. Ramasavii, [1895] 18 Mad., 
338, Deno v. Hari, supra ; ante, 765. Relief may be 
necessary where one person claims or defends a gene¬ 
ral right against many, or where many claim or defend 
such a right against one, 2 Story, Eg., s. 854. Cf. s. 54, 
ill. (p) ante. 

in a Court— The injunction is an order in personam 
to the party, and not to the Court, Venkatesa v. Rama- 
sami, supra; 22 Cyc., 787; ante, 766. Cf. Raja 
Ram v. Dharam, [1905] 2 A. L. J. R., 6 or. 

not subordinate — Venkatesa v. Ramasami, supra, 
Sethurayarv. Shanmugam, [1897] 21 Mad. 353, (same 
Court), Mahip v. Chotu, [1883] 5 All., 429 (revenue 
Court), Dhuronidhur v. Agra Bank, [1878] 4 Cal., 380, 
396. Ante, 765. Distinguish Appu v. Raman , [1891] 

Mad., 425, 429, Manraj v, Radha, [1884] 4 A. W. 
N., 352. Suit for declaration that site of plaintiff's 
bouse is his property and not public road, and for 
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withdrawal of order for demolition issued by a magis¬ 
trate at the'instance of a municipality, is not barred 
by this section, Jagannath v. Berhampur Municipality , 
[ r 9 ° 7]«9 C. L. J., 286. No bar where execution pro¬ 
ceedings are not pending in a superior Court, Nataraja 
v. Subramania, [1908] 5 M. L. T,, 294. 

( c ) to restrain persons from applying to any 
legislative body; 

Ante, 763-4. 

any —whether in India or elsewhere, r Stokes, 
A.-I, Codes, 988. The Court will as a rule abstain 
from interfering with any matter of a political character. 
Emperor of Austria v. Day, [t86i] 3 De G. F. & J., 
217; ante, 811-2; 22 Cyc., 757. “Chancery has no 
jurisdiction to protect purely political rights, such as 
those in respect to public elections,” Fletcher v. Tuttle, 
[1894] 25 L.R.A., 143. 

(d) to interfere with the public duties of any 
department of the Government of India or the 
Local Government, or with the sovereign acts of 
a Foreign Government; 

Ante, 763. Story, Eg., s. 951 (<?). 

public duties —which are legal under an express 
enactment or otherwise, ante, 763. 

Government of India —defined, Act X of 1897, 
s. 3, cl. 22. 

Local Government— defined, ibid, cl. 29. 

Public bodies with statutory powers —The Court 
does not interfere with the discretionary power of a 
corporate body unless it is abused, Municipal Comrs. v. 
Branson, [1881] 3 Mad., 201 ; Hormasji v. Pedder, 
[1875] 12 Bom. H. C. R., 199, Ahmedabad Munici¬ 
pality v. Manilal, [1894] 19 Bom., 212, Patel v. 
Ahmedabad Municipality, [1896] 22 Bom., 230, 

Ibrahim v. Muni. Com. Lahore, [r9oo] P.R., no. 52 ; 
Ali Mardan v. Muni. Com. Kohat , [1905] 6 P. L. R., no. 
50; Aiyasami v. District Board, Tanjore, [1908] 31 
Mad., 117. Where statutory powers are exceeded, 
see Gaekwarv. Gandhi, [1903] 27 Bom., 344, P.C.; ante, 
820. 
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(e) to stay proceedings in any criminal matter ; 

Ante, 766-7 ; Kerr v. Corporation of Preston, 
[1877] 6 Ch. D., 466. Cf. s. 7 ante, 2 Story, Eq., s. 
893 J 1 Joyce, Inf, 54. 

stay proceedings —For stay of criminal proceed¬ 
ings pending civil suits, see Rajkumari v. Bamasundari, 
[1896] 23 Cal., 610, re Nana, [ 1892] 16 Bom., 729; 
re Tilak, [1902] 26 Bom., 785 ; re Devji, [1893] 18 
Bom., 581. 

criminal — i.e., merely and purely criminal, ante 
767, J4; Daniell, Ch. Pr., 1578. Cf. Jagannath v. 
Berhampur Municipality , [1907] 9 C.L.J., 286. 

(/) to prevent the breach of a contract, the 
performance of which would not; be specifically 
enforced; 

Principle —A contract which will not be affirma¬ 
tively enforced by a decree for specific performance will 
not be negatively enforced by an injunction ; ante, 
767-8. An injunction is a form of specific perform¬ 
ance, 22 Cyc., 844-5. i' or a qualification of this 
clause see s. 57 post. 

would not be specifically enforced— See ss. 17, 

21, ante ; eg., where the agreement is opposed to law, 
Bluhaji v. .Bapu, [1877] 1 Bom., 550 (association of 20 
persons not registered as a company), or is one for 
personal service, Nusservoanji v. Gordon, [1881J 6 

Bom., 266 (agent and solicitor). Macdonell, Master fir 
Serv., pt. 1, ch. xvi. Cf. Mahip v. Chotu, [1883] 5 
All., 429. 

(g) to prevent, on the ground of nuisance, an 
act of which it is not reasonably clear that it will 
be a nuisance ; 

Principle —A discretionary remedy will not be 
granted unless the Court is satisfied that it is really 
needed, especially where the injury is only threatened. 
Ante, 827-9. There should be a cause of action 
antecedent to the suit, cf, Ramlal v, Dalganjan, [1883] 
5 AH., 369. 

nuisance —anything wrongfully done or permitted 
which injures or annoys another in the enjoyment of 
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his legal rights, 2 Cooley, Torts, 1175. Cf. 3 Black- 
stone, Com., 215; Garrett, Nuisances, 3-4. E.g., a 

privy constructed regardless of the plaintiff's rights, 
though under the orders of the municipality, Jafir v. 
Kadir, [1888] t2 Bom., 634. 

not reasonably clear — Rattigan v. Muni. Com. 
Lahore, [1S88] P. R., no. 106 fslaughter-houses), Haines 
v. Taylor , [1846] 10 Beav., 75, Framji v. Framji, [1905] 
30 Bom., 319, 325 (obstruction to light and air). 

Conditional injunction —A conditional injunction 
may be granted to prevent a nuisance, though it should 
not be a temporary injunction of indefinite duration ; 
the proper order is to grant a perpetual injunction 
conditional upon the defendant not removing the cause 
of prospective damage within a fixed period, Hari v. 
Muni. Com. Pindighat, [1901] P.R., no. 78. 

(h) to prevent a continuing breach in which 
the applicant has acquiesced ; 

Principle —Delay defeats equity. Ante, 758-9. 

continuing breach —as in Barrel v. Blagrave, 
[1801J 6 Ves, 104 ; not where the breach is caused by 
distinct acts, each complete in itself, ante, 823. 

applicant — i.e., the plaintiff. 

acquiesced —for the elements of acquiescence see 
ante, 822, 475 ; Leeds v. Amherst, [1846] 2 Ph., 117, 123. 
Cf. Ranchhod v. Lallu, [1873] to Bom. H. C., 95. Light- 
wood, Time Limit, ch. v, s. 2. 

(A when equally efficacious relief can certainly 
be obtained by any other usual mode of proceed¬ 
ing, except in case of breach of trust; 

Principle —An injunction is treated as an extra¬ 
ordinary remedy and is held not to be called for where 
redress in a different form, but effective and certain, is 
available to the plaintiff. Ante, 754. 

equally efficacious — i.e., practical and adequate ; 
:inte, 761-2. 

relief— e.g., pecuniary compensation, Watson v. 
Ramchund, [1890] 18 Cal., xo, P. C.; Buta v. Platnir, 
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[1888] P. R., no. 22 ; Puna v. Gargji, [1886] 1 C. P. 
L. R., 151. 

certainly be obtained— Ante, 761-2 ; where the 
defendant is poor or insolvent a decree for damages will 
be infructuous, s. 12 (d), ill., ante. 

any other usual mode of proceeding— e.g., 
a suit for money, Chedi v. Dy. Comr. Bahraich, [1900] 
3 O. C., 351 ; or damages, Raja v. Krhhnabhat, [1879] 3 
Bom., 23 2, Dhunjibhoy v. Lisboa, [1888] 13 Bom., 
•252, Ghanasham v. Moroba, [*894] 18 Bom., 474, 
Boyson v. Deane, [1899] 22 Mad., 251 ; or possession, 
Kanahasabai v. Mutlu, [1890] 13 Mad., 445, 446-7: 
or an appeal under Bombay District Municipal Act (IV 
of 1901), s. 86, Chunilal v. Sural City Municipality, 
[1903] 27 Bom., 403. Distinguish Gaekzmr v. Gandhi, 
ibid, 344, P. C.; Gauri v. Lala, [1908] 12 O. C., 33. 

Alternative decree for damages —should be made, 
where injunction is refused, without referring the 

plaintiff to a fresh suit, ante, 523, S34 ; Nasarbhai v. 

Budrudin, [1891] 16 Bom., 533. In every suit for 

injunction, an issue should ordinarily be drawn raising 

the question of the amount of damages payable in the 
event of injunction being refused, and, if necessary, 
the plaint may be amended, Tejumal v. Chabilomal, 
[1909] 2 Sind L. R., 65. 

except in case of breach of trust— Cf. 

s. 54, para. 3, cl. (a) ante. Nelson, Inf, 506, sqq. Ante, 
786. 

(/) when the conduct of the applicant or his 
agents has been such as to disentitle him to the 
assistance of the Court; 


Illustrations , 

(#) A seeks an injunction to restrain his partner, B, from 
receiving the partnership-debts and effects. It appears that A had 
improperly possessed himself of the books of the firm and refused 
B access to them. The Court will refuse the injunction, 

ib) A manufactures and sells crucibles, designating them as 
patent plumbago crucibles/ though in fact they have never been 
patented. B pirates the designation. A cannot obtain an injunction 
to restrain the piracy. 
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(c) A sells an article called “ Mexican Bairn’' stating that it is 
compounded of divers rare essences, and has sovereign medicinal 
qualities, B commences to sell a similar article to which he gives a 
name and description such as to lead people into the belief that 
they are buying A’s Mexican Balm, A sues B for an injunction 
to restrain the sale* B shows that A's Mexican Balm consists of 
nothing but scented hog’s lard. A’s use of his description is not an 
honest one and he cannot obtain an injunction. 

Principle —He who seeks equity must do equity ; 
he who comes into equity must come with clean hands. 
Ante, 756-8 ; 22 Cyc., 776. 

conduct —inequitable, ill. ( a ), or dishonest, ills, (£) 
and ( c ), or likely to cause loss to the defendant, 
Venkatachalam v. Sivaganga, [1904] 27 Mad., 409. But 
where no case of fraud upon the public is made out, mere 
• puffing ’ statements will not disentitle plaintiff to 
relief, Lawrence v. Bushnell, [1908] 12 C. W. N., 753 
(copyright pirated). Relief may be denied where the 
plaintiff has been negligent, Seeni v. Santhanathan, 
[1896] 20 Mad., 58, or has acquiesced in the injury, 
Radha v. Joy, [1864] 1 W. R., 228, Nil v. Jujoo, [1873] 
20 W. R , 328 ; Sanharalingatn v. Ralli, 29 Mad., 500??. 
Cf . Jamna'das v. Almaram, [1877] 2 Bom., 133 ; Noyna 
v. Rupikun, [1882] 9 Cal., 609, 611. 

disentitle —mere delay is not enough, Uda v. 
Imamuddin, [1875] 1 All., 82, and 'standing by/ to 
extinguish legal right, should involve fraud 01 deceit, 
Langlois v. Rattray, [1878] 3 C. L. R., 1. Ante, 821. Cf. 
Bisheshar v. Muir head, [1892] 14 All., 362 ; Krishna v. 
Mahomed, [1899] 3 0 . W. N., 255 ; Ismail v. Jaigun, 
[1900] 27 Cal., 570. The burden of proving acquiescence 
is on the defendant, Benode v. Soudarniney, [1889] 16 
Cal., 252, 259 ; ante, 823 n. 

Ill. (a) — Littlewood v. Caldwell, [i822]it Price, 97. 

Ill. (&)— Morgan v. McAdam, [1867] 36 L> J*» Ch., 
228. 

Ill. (c)— Perry v. Truefitl, [ 1842] 6 Beav., 66. Ante, 
757 * 

(£) where the applicant has no personal 
interest in the matter. 

Principle —A Court of equity will not aid a nominal 
plaintiff, whose suit is an imposition on the Court. 
Ante, 755-6. 
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personal interest—not limited to right of 
ownership, commodity or easement, as was supposed to 
be the law prior to this Act. (Cf. Shepherd v. Trustees, 

Bombay Port, [1876] 1 Bom., 132). 

interest —may be that of a member of a Hindu 
community, Baiju v. Bulak, [1897] 24 Cal., 385 ; or a 
rvot in a village, Ahmedbhoy v. Balkrishna, [ 1894] 19 
Bom., 391 ; or a tax-payer in a municipality, Vaman v. 

Sholapur Municipality, [1897] 22 Bom., 646. Where a 
village tank is common property of all the inhabitants, 
no single family can, on the ground of improvement 
and additions made by its ancestors, claim a right, by 
injunction or otherwise, to exclude the rest from contri¬ 
buting to its repairs, Sivaraman v. Muthaya, [1888] 12 
Mad., 241, P. C. (modg. 6 Mad., 229). 

Bombay Mamlatdars Act —A landlord in construc¬ 
tive possession through tenants cannot obtain an injunc¬ 
tion under Act III of 1876, s. 4, Desaiv. Keshavbhai 
[1887] 12 Bom., 419, Nemava v. Dcvandrappa, [1890] 

15 Bom., 177, Aba v. Parvatrao, [1892] 18 Bom., 46. 
Distinguish Chintamanrav v. Bala, [1889] 14 Bom., 17, 

57. Notwithstanding section $6, clause (/), 
where a contract comprises an affirmative agree- tive agree¬ 
ment to do a certain act, coupled with a negative ment 
agreement, express or implied, not to do a certain 
act, the circumstance that the Court is unable to 
compel specific performance of the affirmative 
agreement shall not preclude it from granting an 
injunction to perform the negative agreement: 
provided that the applicant has not failed to 
perform the contract so far as it is binding on 
him. 


Illustrations. 

{a) A contracts to sell to B for Rs, i,000 the good-will of a 
certain business unconnected with business-premises, and further 
agrees not to carry on that business in Calcutta. B pays A the 
Rs, t, 000 but A carries on the business in Calcutta. The Court 
cannot compel A to send his customers to 13 , but B may obtain 
an injunction restraining A from carrying on the business in 
Calcutta. 
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(6) A contracts to sell to B the good-will of a business, A then 
sets up a similar business close by B 5 s shop, and solicits his old 
customers to deal with him. This is contrary to his implied 
contract, and B may obtain an injunction to restrain A from solicit¬ 
ing the customers, and from doing any act whereby their good-will 
may be withdrawn from B. 

(c) A contracts with B to sing for twelve months at B's theatre 
and not to sing in public elsewhere. B cannot obtain specific 
performance of the contract to sing, but he is entitled to an 
injunction restraining A from singing at any other place of public 
entertainment. 

(< d ) B contracts with A that he will serve him faithfully for 
twelve months as a clerk, A is not entitled to a decree for specific 
performance of this contract. But he is entitled to an injunction 
restraining B from serving a rival house as clerk. 

(e) A contracts with B that, in consideration of Rs. 1,000 to be 

C aid to him by B on a day fixed, he will not set up a certain 
usiness within a specified distance. B fails to pay the money. 
A cannot be restrained from carrying on the business within the 
specified distance. 

Principle —To bind men’s consciences to a fair and 
liberal performance of their agreements, Lumley v. 
Wagner, [1852] 21 L. J,, Ch., 898, 902; ante, 97, 

Similar Law —Cf. s. 16, ante. 

Scope —Exception to s. 56 (/), ante. There must be 
two agreements, an express affirmative and an express 
or implied negative agreement, the latter separable and 
capable of equitable cognizance, and the plaintiff should 
have performed his part of the contract, before the 
Court will by injunction compel partial performance. 
Ante, 783-4 ; Langdell, Eq.J., 68-72. The section gives 
legislative sanction in India to the view expressed by 
Lord Selborne in Wolverhampton Ry. Co. v. London 
&C. Ry. Co., [1873] 16 Eq., 433,440, Burn & Co. v. 
McDonald, [1908] 36 Cal., 354, 364. The section does 
not represent the present English doctrine, ibid, 368, but 
later English decisions cannot affect the codified law of 
India, Mtmisami v. Subbarayar, [1907] 31 Mad., 97, 99. 

negative agreement— not invalid or objectionable 
on grounds other than co existence with an affirmative 
agreement which is not specifically enforceable, Pragji 
v. Pranjiwan, [1903] 5 Bom. L. R., 878. The agreement 
should be negative in substance, not merely in form, 
ante, 778, 783 ; Kirchner v. Gruban, [1908] 78 L.J., Cli., 
117. 
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express— e. g., not to take service elsewhere, 
Brahmaputra Tea Co. v. Scarth,[\ 885] 11 Cal., 545, 550, 
ante, 778-9 ; not to sell, Carlisles Nephews v. Ricknauth, 
[1882] 8 Cal., 809, Mackenzie v. Striramiah, [1890] 13 
Mad., 472, or consign goods to third parties, Subba v. 
Badsha, [1902] 26 Mad., 168. Ills, (a), (c), post. 

implied —not merely subsidiary, incidental or 
correlative to the affirmative agreement, but supported 
by an express negative purpose, ante, 777*8 ; Star jYcws- 
paper Co., [1893] W. N- F.ng.\ x 14. Callianji v. Narsi, 
[1894] 18 Bom., 702, 711, 19 Bom., 76. Ills (£), ( d ), post. 

not to do a certain act— some specific thing on 
which you can put your finger, and not merely what 
is inconsistent with the subject-matter of the affirma¬ 
tive covenant, Whitwood Chemical Co. v. Hardman, 
[1891] 2 Ch., 416 ; Fry, s. 857; ante, 778, 783. 

unable to compel specific performance — 

under anv cl. of s. 21 ante, Madras Ry. Co. v. Rust, 
[1890] 14 Mad., 18, Callianji v. Narsi, supra, iS Bom., 
715, Subba v. Badsha, supra, 171. 

shall not preclude— but the Court may refuse 
relief in the exercise of its discretion where the parties, 
eg, are not on equal terms, Callianji v. Narsi, supra. 
Brahmaputra Tea Co. v. Scarth, supra. 

provided —He who seeks equity must do equity. 
Ante, 784-5 . Ill. (<?), post. Kerr, In)., 360. 

Ill. (ci )—Express negative agreement. As to 
agreements for sale of goodwill, see ante, 189-90 ; the 
agreement being unconnected with business- 
premises here may not be specifically enforced. As 
to agreements in restraint of trade see I. C. A., s. 27, 
esp. exc. 1 ; Auchterlonie v. Bill, [1868J 4 Mad. H. C, 
R., 77; Burn fir Co. v. McDonald, [1908] 36 Cal., 354, 
368 (Harington, J.) ; United Shoe Mfg. Co. v. Brunei, 
[1909378 L, J., P. C., 101; Bromley v. Smith, ibid, 
K. B„ 745 - 

Ill. (&)—Implied negative agreement not to solicit 
custom, ante, 779. “ In continuing to supply the 
plaintiff’s original customers, (the defendant) has actual¬ 
ly retained the most valuable element of the thing sold 
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to him ; and it is to compel the full and complete 
execution of the agreement according to its spirit, that 
the Court intervenes by its decree for specific perform¬ 
ance, Palmer v. Graham, [i 850] j Pars. Kq., 478, 2 
Scott, 20. 

, Ill e)“ Express negative agreement. Lumley v. 
H agner , [1852! t De G. M tS: G., 604. Char/nworih v. 
MacDonald , [1898] 23 Bom., 103, 

Ill. (d —Implied negative agreement. Cf. s. 21, ill. 
v 1) of cl. {b } ante. Madras Ry. Co. v. Rust , [1890] [4 
Mad., 18; Calhanji v. Nani, supra ; Barn & Co , v. 
McDonald, supra; National Prov . /jW; v. Marshall, 
['889] 60 L. T., N. S., 34 t. 

Ill. (c, —-Express negative agreement, not enforce- 
ed because B fails to perform the contract so far as it is 
binding on him, ante, 784. 
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Rules framed under Section 51, • 

Specific Relief Act. 

Calcutta High Court, 

The High Court of Calcutta has framed the follow¬ 
ing rules- 

5. Every application under sec. 45 of the Specific 
Relief Act, 1877, shall be made to the Judge or one of 
the Judges exercising the original civil jurisdiction of 
this Court. 

2. If a rule or alternative order be granted or 
made under sec. 46 of the said Act, the matter shall, 
unless otherwise ordered, be set down for hearing at the 
head of the peremptory list, of contested suits for the 
day fixed by such rule or order'. 

3. If cause be shown or answer made upon affidavit 
putting in issue any material question ot fact, the Court 
may adjourn the matter to some early day for hearing 
upon the testimony of witnesses'to be examined in like 
manner as in a suit. 

4. When a matter is adjourned for hearing upon 
the testimony of witnesses, either party may obtain 
summonses to witnesses and the procedure in all other 
respects shall ha similar to that followed in a suit. 

5. Every application, affidavit, rule, order or other 
proceeding under the eighth chapter of the said Act, 
shall be entitled in tin's Court and in the matter of the 
Act and of the applicant, (Calcutta Gazette, 1877, pt. 
h p. 1030.) 

6. Unless otherwise ordered, every rule under sec, 
46 of the said Act shall call not only on the public 
servant, corporation, or inferior Court, but also on any 
person other than the applicant who may be affected 
by the act to be done or forborne to show cause. 

7. Tlfe service of every rule or order under the 
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eighth chapter of the said Act shall be made in like 
manner as to the service of the orders made by the 
Court in the exercise of its ordinary civil jurisdiction. 


Bombay High Court. 


The following rules have been framed by the High 
Court at Bombay 

257, Every application under Chapter VIII of the 
Specific Relief Act shall be instituted in the matter of 
the Act and of the applicant, and be made on motion 
in open Court before one of the Judges on the original 
civil side of the Court, and shall be supported and 
answered by affidavits, unless in lieu thereof, or in 
addition thereto, the Court shall direct oral testimony 
to be taken. 

258. Any rule granted on such application as 
aforesaid shall, unless the Judge otherwise orders, be 
returnable four days after service thereof, and all affidavits 
in reply shall be filed in the Prothonotary’s Office, and 
copies thereof served upon the applicant or his attorney 
at or before 4 o’clock on the day preceding the showing 
of cause against such application. 



APPENDIX E. 

INDIAN CONTRACT ACT. 

Act no. IX of 1872. 

Definitions . 

[ See Specific Relief Act, s. 3, App. C, 30-jj, 
supra. ] 

2. In this Act the following words and expressions 
are used in the following senses, unless a contrary 
intention appears from the context :— 

(dj When, at the desire of the promisor, the 
promisee or any other person has done or 
abstained from doing, or does or abstains 
from doing, or promises to do or abstain 
from doing, something, such act or abstin¬ 
ence or promise is called a consideration 
for the promise. 

(<?) Every promise and every set of promises, 
forming the consideration for each other, 
is an agreement. 

(g) An agreement not enforceable by law is 
said to be void. 

(h) An agreement enforceable by law is a 
contract, 

(/) An agreement which is enforceable by law 
at the option of one or more of the parties 
thereto, but not at the option of the other 
or others, is a voidable contract. 

(/) A contract which ceases to be enforceable 
by law becomes void when it ceases to be 
enforceable. 

17. “ Fraud*' means and includes any of the follow¬ 
ing acts committed by a party to a contract, or with 
his connivance, or by his agent, with intent to deceive 
another party thereto or his agent, or to induce him to 
enter into the contract:— 


Consideration, 


Agreement, 

Void 

agreement. 

Contract. 

Voidable 

contract. 

Void contract, 

Fraud. 
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(') the suggestion, as to a fact, of that which 
is not true by one who does not believe it 
to be true ; 

(2) the active concealment of a fact by one 
having knowledge or belief of the fact ; 

(3) a promise made without any intention for 
performing it; 

(4) any other act fitted to deceive ; 

(5) any such act or omission as the law 
specially declares to be fraudulent. 

. Explanation —Mere silence as to facts likely to 
affect the willingness of a person to enter into a 
contract is not fraud, unless the circumstances of the 
case are such that, regard being had to them, it is the 
duty of the person keeping silence to speak, or unless 
his silence is, in itself, equivalent to speech. 


Illustrations , 

(а) A sells, by auction, to B, a horse which A knows to be 
unsound. A says nothing to E about the horse's unsmindrtess. 
This is not fraud in A. 

(б) B is A's daughter and has just come of age. Here the 
relation between the parties will make it A's duty to tell B if the 
horse is unsound. 

(<r) B says to A— a If you do not deny it I shall assume that 
the horse is sound/’ A says nothing. Here A's silence is 
equivalent to speech. 

(cl) A and R being traders.^ enter upon a contract, A has 
private information of a change in prices which would affect B’s 
willingness to proceed with the contract, A is not bound to 
inform B. 

Misrepresent 18. “Misrepresentation” means and includes :— 

tation, . , . 

(r) the positive assertion, 111 a manner not 
warranted by the information of the person 
making it, of that which is not true, though 
he believes it to be true ; 

(3) any breach of duty which, without an 
intent to deceive, gains an advantage to the 
person committing it, or any one claiming 
under him, by misleading another to his 
prejudice, or to the prejudice of any one 
claiming under him ; 
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(3) causing, however innocently, a party to an 
agreement to make a mistake as to the 
substance of the thing which is the subject 
of the agreement. 

77, “ Sale ” is the exchange of property for a price. Sale. 

It involves the transfer of the ownership of the thing 
sold from the seller to the buyer. 

[Cf. 56 & 57 Viet., c. 71, sec. 1 (3).] 

182. An “agent” is a person employed to do any Agent, 
act for another or to represent another in dealings with pr,nc 'P a • 
third persons. The person for whom such act is done 
or who is so represented, is called the “ principal.'’ 
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CODE OF CIVIL PROCEDURE. 

% 

Act No. V of 1908. 

SCHEDULE T. 

ORDER XXXIX. 

[Vide Specific Relief Act, sec. 53, ante, 16$. ] 


Temporary Injunctions. 


Cases in 
which 
temporary 
injunctions 
nmy be 
gr*nted 
(C. C., s. 

492). 


Injunction to 
restrain repe¬ 
tition or 
continuance 
of breach 


(C. P. C., s* 
493 ). 


1. Wherein any suit it is proved by affidavit or 
otherwise:— 

(a) that any property in dispute in a suit is in 
danger of being wasted, damaged or 
alienated by any party to the suit, or 
wrongfully sold in execution of a decree, or 

(b) that the defendant threatens, or intends, 
to remove or dispose of his property with a 
view to defraud his creditors, 

the Court may by order grant a temporary injunction 
to restrain such act, or make such other order for the 
purpose of staying and preventing the wasting, ddmag- 
ing, alienation, sale, removal or disposition of the 
property as the Court thinks fit until the disposal of the 
suit or until further orders. 

2. (1) In any suit for restraining the defendant 
from committing a breach of contract or other injury 
of any kind, whether compensation is claimed in the 
suit or not, the plaintiff may, at any time after the 
commencement of the suit, and either before or after 
judgment, apply to the Court for a temporary injunction 
or restrain the defendant from committing the breach 
of contract or injury complained of, or any breach of 
contract or injury of a like kind arising out of the same 
contract or relating to the same property or right. 


r 
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(2) The Court may by order grant such injunction, 
on such terms as to the duration of the injunction, keep¬ 
ing an account, giving security, or otherwise, as the 
Court thinks fit. 

(3) In case of disobedience, or of breach of any 
such terms, the Court granting an injunction may order 
the property of the person guilty of such disobedience 
or breach to be attached and may also order such 
person to be detained in the civil prison for a term not 
exceeding six months, unless in the meantime the Court 
directs his release. 

(4) No attachment under this rule shall remain in 
force for more than one year at the end of which time, 
if the disobedience or breach continues, the property 
attached may be sold and out of the proceeds the 
Court may award such compensation as it thinks fit, 
and shall pay the balance, if any, to the party entitled 
thereto. 

3. The Court shall in all cases, except where it 
appears that the object of granting the injunction would 
be defeated by the delay, before granting an injunction, 
direct notice of the application for the same to be 
given to the opposite party. 

4. Any order for an injunction may be dis¬ 
charged or varied, or set aside by the Court on applica¬ 
tion made thereto bv any party dissatisfied with such 
order. 

5. An injunction directed to a corporation is 
binding not only on the corporation itself but also on 
all members and officers of the corporation whose 
personal action it seeks to restrain. 



Before grant¬ 
ing injunct u.»n 
Court to direct 
noticeto oppo¬ 
site party ( C. 
P. C., s. 494). 

Order for in¬ 
junction may 
be discharged, 
varied or set 
aside (C.P.C,, 
s. 496). 

Injunction to 
corporation 
binding on 
its officer* 

(C. P. C., s. 
49S). 
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Appointment 
of receivers 
<C. P C , s. 

JOJ). 


Remunera¬ 
tion (C. P. 

C , s. 503). 

Duties (C. P, 
C., s. 503). 


*SL 
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ORDER XL 

Vide Specific Relief Act, sec. 4.3, ante, i$6. ] 

Appointment of Receivers. 

r. (1) Where it appears to the Court to be just 
and convenient, the Court may by order— 

(a; appoint a receiver of any property, 
whether before or after decree ; 

\b' remove any person from the possession 
or custody of the property ; 

(r) commit the same to the possession, custody 
or management of the receiver ; and 
(dj confer upon the receiver all such powers 
as to bringing and defending suits and for 
the realisation, management, protection, 
preservation and improvement of the 
property, the collection of the rents and 
profits thereof, the application and disposal 
of such rents and profits, and the execu¬ 
tion of documents as the owner himself 
has, or such of those powers as the Court 
thinks fit. 

(2) Nothing in tins'rule shall authorize the Court 
to remove from the possession or custody of property 
any person whom any party to the suit has not a 
present right so to remove. 

2. The Court may by general or special order fix 
the amount to be paid as remuneration for the services 
of the receiver. 

3. Every receiver so appointed shall— 

(a) furnish such security (if any) as the Court 
thinks fit, duly to account for what he shall 
receive in respect of the property ; 

( b ) submit his accounts at such periods and 
in such form as the Court directs; 

(c) pay the amount due from him as the 
Court directs; and 
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(d) be responsible lor any loss occasioned 
to the property by his wilful default or 
gross negligence. 


4. Where a receiver— 


Enforcement 
of receiver s 


(a) fails to submit his accounts at such duties? 11 ™ S 
periods and in such form as the Court 

directs, or 

(b) fails to pay the amount due from him as 
the Court directs, or 

(c) occasions loss to the property by his wilful 
default or gross negligence, 

the Court may direct liis property to be attached and 
may sell such property, and may apply the proceeds 
to make good any amount found to be due from him 
or an)" loss occasioned by him, and shall pay the 
balance if any) to the receiver. 

5. Where the property is land paying revenue to when Coi- 
the Government, or land of which the revenue has lector may 
been assigned or redeemed and the Court considers be , a PP°ijb«d 
that the interests of those concerned will be promoted ’ 

by the management of the Collector, the Court may, 
with the consent of the Collector, appoint him to be 
receiver of such property. 



APPENDIX A (3). 

Plaints. 

No. 33. 

MOVEABLES WRONGFULLY DETAINED. 

In the Court of— 

A.B. 'add description and residence) ... Plaintiff. 

against 

C.D. add description and residence) ... Defendant. 

A.B. the above-named plaintiff states as follows :— 

1. On the day of 19 plaintiff 

owned (or state facts showing a right to the possession) 
the goods mentioned in the schedule hereto annexed 
(or describe the goods), the estimated value of which 
is rupees 

2. From that day until the commencement of this 
suit the defendant has detained the same from the 
plaintiff. 

3. Before the commencement of the suit, to wit 

on the day of 19 the plaintiff 

demanded the same from the defendant, but he refused 
to deliver them. 

4. [Facts showing when the cause, of action arose 
and that the Court has jurisdiction .] 

5. The value of the subject-matter ot the suit for 

the purpose of jurisdiction is rupees and lor 

the purpose of court-fees is rupees. 

6 . The plaintiff claims— 

(t) delivery of the said goods, or 

rupees, in case delivery cannot be had. 

(2) rupees compensation for the detention 

thereof. 
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No. 3 4 . 

RESCISSION OF A CONTRACT ON THE 
GROUND OF MISTAKE. 

( Title). 

A.B. the above-named plaintiff states as follows :_ 

1. On the day of 19 the 

defendant represented to the plaintiff that a certain 
piece of ground belonging to the defendant, situated 
at contained (ten bighas). 

2. The plaintiff was thereby induced to purchase 

the same at the price of rupees in the belief 

that the said representation was true, and signed an 
agreement, of which the original is hereto annexed. 
But the land has not been transferred to him. 

3. On the day of i 9 the 

plaintiff paid the defendant rupees as part of 

the purchase-money. 

4. That the said piece of ground contained in fact 

only dive bighas). 

(As in paras. 4 & 5 of form No. r [see form No. '32, 
supra]). 

7. The plaintiff claims— 

(0 rupees, with interest from the 

day of 19 

0) that the said agreement be delivered up and 
cancelled. 



No. 35. 

AN INJUNCTION RESTRAINING WASTE. 

( Title ). 

A.B. the above-named plaintiff states as follows 

1. I he plaintiff is the absolute owner of (describe 
the property), 
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2. The defendant is in possession of the same under 
a lease from the plaintiff. 

3. The defendant has (cut down a number of 
valuable trees, and threatens to cut down many more for 
the purpose of sale) without the consent of the 
plaintiff. 

(As in paras. 4 5 of form No. I.) 

6. The plaintiff claims that the defendant be res¬ 
trained by injunction from committing or permitting 
any further waste on the said premises. 

{Pecuniary compensation may also be claimed.) 


No. 36, 

INJUNCTION RESTRAINING NUISANCE. 

(Title). 

A.B. the above-named plaintiff states as follows: — 

1. Plaintiff is, and at all the times hereinafter 

mentioned was, the absolute owner of (the house 
No. street, Calcutta). 

2. The defendant is, and at all the said times was, 
the absolute owner of (a plot of ground in the same 
street). 

3. On the day of 19 the 

defendant erected upon his said plot a slaughter-house, 
and still maintains the same ; and from that day until 
the present time has continually caused cattle to be 
brought and killed there (and has caused the blood and 
offal to be thrown into the street opposite the said house 
of the plaintiff). 

4. In consequence the plaintiff has been compelled 
to abandon the said house, and has been unable to 
rent the same. 

(As in paras. 4 b' 5 of form No. 1.) 

7. The plaintiff claims the defendant be restrained 
by injunction from committing or permitting any further 
nuisance. 
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No. 37. 

PUBLIC NUISANCE. 

(Title). 

A.B. the above-named plaintiff states as follows ;— 

\. The defendant has wrongly heaped up earth 
and stones on a public road known as street at 

so as to obstruct the passage of the public 
along the same and threatens and intends, unless 
restrained from so doing, to continue and repeat the 
said wrongful act. 

2. The plaintiff has obtained the consent in 
writing of the Advocate-General (or of the Collector or 
other officer appointed in this behalf) to the institution 
of this suit. 

(As in paras . 4 & 5 of form No. 1.) 

5. The plaintiff claims— 

(1) A declaration that the defendant is not 

entitled to obstruct the passage of the public 
along the said public road. 

(2) An injunction restraining the defendant from 

obstructing the passage of the public along 
the said public road and directing the 
defendant to remove the earth and stones 
wrongfully heaped up as aforesaid. 


No. 38. 

INJUNCTION AGAINST THE DIVERSION 
OF A WATER-COURSE. 

(Title.) 

A.B. the above-named plaintiff states as follows :— 
t. The plaintiff is, and at the time hereinafter 
mentioned was, possessed of a mill situated on a stream 
known as the , in the village of 

, district of 
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2. By reason of such possession the plaintiff was 
entitled to the flow of the stream for working the 
mill. 

3. On the day of 19 , the 

defendant, by cutting the bank of the stream, wrong¬ 
fully diverted the water thereof, so that less water 
ran into the plaintiffs mill. 

4. By reason thereof the plaintiff has been unable 

to grind more than sacks per day, 

whereas before the said diversion of water, he was able 
to grind sacks per day. 

(As in paras. 4 and 5 of form No . /.) 

7. The plaintiff claims that the defendant be restrain¬ 
ed by injunction from diverting the water as aforesaid. 


No. 39. 

RESTORATION OF MOVEABLE PROPERTY 
THREATENED WITH DESTRUCTION, 

AND FOR AN INJUNCTION. 

(Title). 

A.B , the above-named plaintiff, states as follows:— 

1. Plaintiff is, and at all times hereinafter men¬ 
tioned was, the owner of (a portrait of his grand-father 
which was executed by an eminent painter), and of 
which no duplicate exists (or, state any facts showing 
that the property is of a hind that cannot be replaced 
by money j. 

2. On the day of iq , he 

deposited the same for safe keeping with the defendant. 

3. On the day of 19 he demanded the 

same from the defendant and offered to pay all 
reasonable charges for the storage of the same. 

4. The defendant refuses to deliver the same to 
the plaintiff and threatens to conceal, dispose of, cut 
or injure the same if required to deliver it up. 

5. No pecuniary compensation would be an 
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adequate, compensation to the plaintiff for the loss ot 
the (painting). 

(As in paras. 4 and 5 of form No. /.) 

8. The plaintiff claims— 

(1) That the defendant be restrained by in¬ 
junction from disposing of, injuring or 
concealing the said painting. 

(2) That he be compelled to deliver the same 
to the plaintiff. 


\ 

No. 47. 

SPECIFIC PERFORMANCE (No. 1). 
\f Title). 


A.B., the above-named plaintiff, states as follows : — 

1. By an agreement dated’ the day of 

and signed by the defendant, he contracted to buy of 
(or sell to) the plaintiff certain inumoveable property 
therein described and referred to, for tt'ae sum of 


rupees. 

2. The plaintiff has applied to the defendant 
specifically to perform the agreement on his part, but 
the defendant has not done so. 


3. The plaintiff has been and still is ready and 
willing specifically to perform the agreement on his 
part, of which the defendant has had notice. 

(As in paras. 4 and 5 of form No. 1.) 

6 The plaintiff claims that the Court will order 
'.WpniV’ot specifically to perform the agreement 
and to do "all af ts necessary to put the plaintiff in 
full possession of t\\ e said property (or to accept a 
transfer and possession of the said property) and to 
pay the costs of the suit. 
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No. 48. 

SPECIFIC PERFORMANCE (No, 2). 

(Title). 

A.B., the above-named plaintiff, states as follows 

1. On the day of iq , the plain¬ 

tiff and defendant entered into an agreement in writing 
and the original document is hereto annexed. 

The defendant was absolutely entitled to The im¬ 
moveable property described in the agreement. 

2. On the day of 19 , the plaintiff 

tendered rupees to the defendant and demanded 

a transfer of the said property by a sufficient instrument. 

3. On the day of 19 , the plaintiff again 

demanded such transfer (or the defendant refused to 
transfer the same to the plaintiff ). 

4. The defendant has nc/t executed any instrument 
of transfer. 

5. The plaintiff is still ready and willing to pay the 
purchaSe-money of the- said property to the defendant. 

(As in pciras. 4 and 5 of form No. 1.) 

8. The plaiuitiff claims— 

(1) Chat the defendant transfer the said 
property to plaintiff by a sufficient in¬ 
strument (following the terms of the agree¬ 
ment) ; 

(2) rupees compensation for withholding 
the same. 
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\ . 

Written Statement. 

' No 13. 

Defence to Suit for Specific Performance. 

1. The defendant did not enter into the agreement. 

2. A. B. was not the agent of the defendant {if 
alleged by plaintiff ), 

3. The plaintiff has not performed the following 
conditions— (conditions). 

4. The defendant did not— {alleged acts of part 
performance ). 

5. The plaintiffs title to the property agreed to be 
sold is not such as the defendant is bound to accept by 
reason of the following matter— (stale why). 

6 . The agreement is uncertain in the following 
respects— (state them). 

7. (or) The plaintiff has been guilty of delay ; 

8. (or) The plaintiff has been guilty of fraud (or 
misrepresentation) ; 

9. (or) The agreement is unfair. 

10. (or) The agreement was entered into by 
mistake. 

11. The following are particulars of (7), (8), (9), 'jo), 
(or as the case may be). 

12. The agreement was rescinded under conditions 
of sale, no. 11 (or by mutual agreements). 

(In cases where damages are claimed and the. defend¬ 
ant disputes his liability to damages } he must deny the 
agreement or the alleged breaches, or show whatever 
other ground of defence he intends to rely on, e.g., the 
Indian Limitation Act, accord and satisfaction, release, 
fraud } etc.) 
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Decrees. 

No. 12, 

Decree for Rectification of Instrument. 
{Title). 

It is hereby declared that the , dated the 

day of 19 , does not truly express the 

intention of the parties to such . And 

it is decreed that the said be rectified by 


No. 14. 

Injunction against Private Nuisance. 

{Title), 

Let the defendant , his agents, servants and 
workmen, be perpetually restrained from burning, or 
causing to be burnt, any bricks on the defendant's plot 
of land marked B in the annexed plan so as to occasion 
a nuisance to the plaintiff as the owner or occupier of 
the dwelling-house and garden mentioned in the plaint 
as belonging to and being occupied by the plaintiff. 


No 15. 

Injunction against Building higher than 
old Level. 

{Title). 

Let the defendant , his contractors, agents and 

workmen be perpetually restrained from continuing 
to erect upon his premises in any house or 

building of a greater height than the buildings which 
formerly stood upon his said premises and which have 
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been recently pulled down, so or In such manner as to 
darken, injure or obstruct such of the plaintiffs windows 
in his said premises as are ancient lights. 

No. 16, 

Injunction restraining use of Private Road. 

{Title). 


Let the defendant , his agents, servants and 

workmen, be perpetually restrained from using or 
permitting to be used any part of the lane at , 

the soil of which belongs to the plaintiff; as a carriage 
way for the passage of carts, carriages or other vehicles, 
either going to or from the land marked B in the 
annexed plan or for any purpose whatsoever. 


SCHEDULE II. 

Arbitration. 

i 8 . Where any party to any agreement to refer Stay of suit 
to arbitration, or any person claiming under him in- where tb ^ n *J 
stitutes any suit against any other party to the agree- to refer tc> en 
ment or any person claiming under him in respect of arbitration, 
any matter agreed to be referred, any party to such 
suit may, at the earliest possible opportunity and, in all 
cases where issues are settled, at or before such settle¬ 
ment, apply to the Court to stay the suit ; and the 
Court, if satisfied that there is no sufficient reason why 
the matter should not be referred in accordance with 
the agreement to refer to arbitration, and that the 
applicant was, at the time when the suit was instituted 
and still remains, ready and willing to do all things 
necessary to the proper conduct of the arbitration, may 
make an order staying the suit. 

22. The last thirty-seven words of section 21 of Exclusion of 
the Specific Relief Act, 1877, shall not apply to any ? er ^V™ ord . s 
agreement to refer to arbitration, or to any award, to , Reii<ff peci " 
which the provisions of this Schedule apply. Act,. 1877, 
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Decree for 
specific move- 
able property 

(C. P C, 
s. 259). 


Decree for 
specific per¬ 
formance, for 
restitution of 
conjugal. 


SCHEDULE I. 

Order XXI. 

Execution of decrees and orders. 

31. (1) Where the decree is for any specific move- 

able, or for any share in a specific 
moveable, it may be execut(d by the 
seizure, if practicable, of the moveable or 
share, and by the delivery thereof to the 
party to whom it has been adjudged, or 
to such person as he appoints to receive 
delivery on his behalf, or by the detention 
in the civil prison of the judgment- 
debtor, or by the attachment of his 
property, or by both. 

(2) Where any attachment under sub-rule (1) 
has remained in force for six months, if the 
judgment-debtor has not obeyed the 
decree and the decree-holder has applied 
to have the attached property sold, 
such property may be sold, and out of 
the proceeds the Court may award to the 
decree-holder, in cases where any amount 
has been fixed by the decree to be paid as 
an alternative to delivery of moveable 
property, such amount, and, in other cases, 
such compensation as it thinks fit, and shall 
pay the balance (if any) to the judgment- 
debtor on his application. 

(3) Where the judgment-debtor has obeyed 
the decree and paid all costs of executing 
the same which lie is bound to pay, or 
where, at the end of six months from the 
date of the attachment, no application to 
have the property sold has been made, or, 
if made, has been refused, the attachment 
shall cease. 

32. (1) Where the party against whom a decree 

for the specific performance of a contract, 
or for restitution of conjugal rights, or for an 
injunction has been passed, has had an 
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opportunity of obeying the decree and has 
wilfully failed to obey it, the decree may 
be enforced by his detention in the civil 
prison, or by the attachment of his 
property, or by both, 

(2) Where the party against whom a decree for 
specific performance or for an injunction 
has been passed is a corporation, the decree 
may be enforced by the attachment of the 
property of the corporation or, with the 
leave of the Court by the detention in the 
civil prison of the directors or other 
principal officers thereof, or by both 
attachment and detention. 

(3) Where any attachment under sub rule (1) 
or sub-rule (2) has remained in force for 
one year, it the judgment-debtor has not 
obeyed the decree and the decree-holder 
has applied to have the attached property 
sold, such property may be sold : and out 
of the proceeds the Court may award to 
the decree-holder such compensation as it 
thinks fit, and shall pay the balance (if 
any) to the judgment-debtor on his 
application. 

(4) Where the judgment-debtor has obeyed 
the decree and paid all costs of executing 
the same which he is' bound to pay, or 
where, at the end of one year from the 
date of the attachment, no application to 
have the property sold has been made, or if 
made, has been refused, the attachment 
shall cease. 

(5) Where a decree for the specific performance 
of a contract or for an injunction has not 
been obeyed, the Court may, in lieu of or 
in addition to all or any of the processes 
aforesaid, direct that the act required to be 
done may be done so far as practicable by 
the decree-holder or some other person 
appointed by the Court at the cost of the 
judgment-debtor, and upon the act being 
done the expenses incurred may be 



rights or for 
an injunction 

(C. P.c, 

s. 260). 


[Eng. R.S.C, 
Or. 42, r. 30]. 
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ascertained in such manner as the Court 
may direct and may be recovered as if they 
were included in the decree. 


Illustration. 


Decree for 
execution of 
document, or 
endorsement 
of negotiable 
instrument 
(C. P. C, a. 
261). 


(c. p. a. s 

262). 


A, a person of little substance, erects a building which renders 
uninhabitable a family mansion belonging to B. A, in spite of his 
detention in prison and the attachment of his property, declines 
to obey a decree obtained against him by B, and directing him 
to remove the building. The Court is of opinion that no sum 
realizable by the sale of A's property would adequately compensate 
B for the depreciation in the value of his mansion. B, may apply 
to the Court to remove the building and may recover the cost of 
such removal from A in the execution proceedings. 

34, (1) Where a decree is for the execution of a 
document or for the endorsement of a negotiable 
instrument and the judgment-debtor neglects or refuses 
to obey the decree, the decree-holder may prepare a 
draft of the document or endorsement in accordance 
with the terms of the decree and deliver the same to 
the Court. 

(2) The Court shall thereupon cause the draft to 
be served on the judgment-debtor together with a 
notice requiring his objections (if any) to be made 
within such time as the court fixes in this behalf. 

(3) Where the judgment-debtor objects to the 
draft, his objections shall be stated in writing within 
such time, and the Court shall make such order 
approving or altering the draft, as it thinks fit. 

(4) The decree-holder shall deliver to the Court a 
copy of the draft with such alterations (if any) as the 
Court may have directed by the law for the time being 
in force ; and the Judge or such officer as may be 
appointed in this behalf shall execute the document so 
delivered. 

(5) The execution of a document or the endorse¬ 
ment of a negotiable instrument under this rule rnay 
be in the following form, namely :— i( C. 1 )., Judge of 
the Court of (or as the case may be), for A. B., in a 
suit by E F. against A, B," and shall have the same 
effect as the execution of the document or the endorse¬ 
ment of the negotiable instrument by the party ordered 
to execute or endorse the same. 


, *\ 
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( 6) The Court or such officer as it may appoint in 
this behalf, shall cause the document to be registered, 
it its registration is required by the law for the time 
being in force or the decree-holder desires to have 
it registered, and may make such order as it thinks fit 
as to the payment of the expenses of the registration. 

35. (t) Where a decree is for the delivery of any Decree for 
immoveable property, possession thereof shall be immoveable 
delivered to the party to whom it. has been adjudged, P™P* rt g s . 
or to such person as he may appoint to receive delivery ' 

on his behalf, and, if necessary, by removing any person 
bound by the decree who refuses to vacate the 
property. 

(2) Where a decree is for the joint possession of 
immoveable property, such possession shall be delivered 
by affixing ti copy of the warrant in some conspicuous 
place on the property, and proclaiming by beat of 
drum, or other customary mode, at some convenient 
place) the substance of the decree. 

(3) Where possession of any building or enclosure 
is to'be delivered and the person in possession, being 
[}Qmid by ilie decree, does not afford free access, the 
Court, through its officers, may, after giving reasonable 
warning and facility to any woman not appearing m 
public according to the customs of the country to 
withdraw, remove or open any lock or bolt or break 
open any door or do any other act necessary for putting 
the decree-holder in possession. 

36. Where a decree is for the delivery of any Decree for 
immoveable property in the occupancy of a tenant or 

other person entitled to occupy the same and not property 
bound bv the decree to relinquish such occupancy, the when in 
Court shall order delivery to be made by affixing a occupmmy °f 
copy of the warrant in some conspicuous place on the (C P Cii s> 
property, and proclaiming to the occupant by beat of a6 4 ). 
drum or other customary mode, at some convenient 
place, the substance of the decree in regard to the 
property. 
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INDIAN LIMITATION ACT. ' 

v * * ' 

Act No. IX of. 190s. • 

y.\ 

10. Notwithstanding any tiling hereinbefore con¬ 
tained, no suit against a person in whom property has 
become vested in trust for any specific purpose, or against 
his legal representatives or assign^'(not being assigns for 
valuable consideration), for the, purpose of following in 
his or their hands such property of th'e proceeds thereof, 
or for an account of such property or proceeds, shad 
be barred by any length of time. 

% 

% 

Schedule I. 


Description of suits. 

Period of 
limitation. 

Time from which 
period begins to run. 

3,—-Under the Specific Relief 
Act, 1877, section 9, 
to recover possession 
of immoveable property. 

Six months 

When the disposses¬ 
sion occurs. 

41.—To restrain waste 

Three years 

When the Waste 
begins. 

42.—For compensation for 
injury caused by an in¬ 
junction wrongfully 

obtained. 

Do. 

When the injunction 
ceases. 

48.—For specific moveable 
property lost; or ac¬ 
quired by theft, or 
dishonest misappro¬ 

priation or conversion 
or for compensation 
for wrongfully taking 
or detaining the same. 

Do. 

When the person 
having the right to 
the possession of the 
property first learns 
in whose possession 
it is. 
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Description of suits. 

Period of 
limitation. 

Time from which 
period begins to run. 

49.— For other specific move¬ 
able property, or for 
compensation for 
wrongfully taking or 
injuring or wrongfully 
detaining the same. 

Three years. 

When the property is 
wrongfully taken or 
injured, or when the 
detainer's possession 
becomes unlawful. 

91.—To cancel or set aside 
an instrument not 

otherwise provided for. 

Do. 

When the facts en¬ 
titling the plaintiff 
to have the instill¬ 
ment cancelled or 
set aside become 
known to him. 

92.—To declare the forgery 
of an instrument 

issued or registered. 

Do. 

When the issue or 
registration becomes 
known to the plain¬ 
tiff, 

93.—To declare the forgery 
of an instrument at¬ 
tempted to be enforced 
against the plaintiff. 

Do. 

The date of the 
attempt. 

95.—T0 set aside a decree 
obtained by fraud or 
for other relief on the 
ground of fraud. 

Do. 

When the fraud 

becomes known to 
the party wronged. 

96.—For relief on the ground 
of mistake. 

Do. 

When the mistake 
becomes known to 
the plaintiff. 

113.—For specific performance 
of a contract. 

Do. 

I he date fixed for the 
performance, or if 
no such ■ date is 
fixed, when the 

plaintiff has notice 
that performance is 
refused. 

114.—For the rescission of a 
contract. 

Do. 

When the facts en* 
titling the plaintiff 
to have the contract 
rescinded first be¬ 
come known to him, 
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Description of suits. 

j 

Period of 
limitation. 

Time from which 
period begins to run. 

n S.—'To obtain a declaration 
that an alleged adop¬ 
tion is invalid, or never, 
in fact, took place. 

Six years ... 

1 

When the alleged 
adoption becomes 

known to the plain¬ 
tiff. 

no.—To obtain a declaration 
that an adoption is 
valid. 

Do, ...» 

When the rights of 
the adopted son as 
such are interfered 
with. 

120.— Suit for which no period 
of limitation is pro¬ 
vided elsewhere in this 
schedule. 

Do. 

When the right to 
sue accrues. 

125.—Suit during the life of a 
Hindu or Mahomedan 
female by a Hindu or 
Mahomedan who, if 
the female died at the 
date of instituting the 
suit, would be entitled 
to the possession of 
land, to have an alien¬ 
ation of such land 
made by the female 
declared to be void 
except forjher life or 
until her re-marriage. 

Twelve years 

The date of the alien¬ 
ation. 

126.—By a Hindu governed 
by the law of the 
Mitakshara to set aside 
his father’s alienation 
of ancestral property. 

Do. 

When the alienee 
takes possession of 
the property. 

129.—By a Hindu for a decla 
ration of his right to 
maintenance 

Do. ... 

When the right is 
denied. 

133,—To recover moveable 
property conveyed or 
bequeathed in trust, 
deposited or pawned, 
and afterwards bought 
from the trustee, depo* 
sitary or pawnee for a 
valuable consideration. 

Do. 

1 

The date of the pur¬ 
chase. 
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Description of suits. 

Period of 
limitation. 

Time from which 
period begins to run. 

134.—To recover possession 
of immoveable pro¬ 
perty conveyed or be¬ 
queathed in trust or 
mortgaged and after¬ 
wards transferred by 
the trustee or mort¬ 
gagee for a valuable 
consideration. 

Twelve years. 

The date of the trans¬ 
fer. 

141. — Like suit by a Hindu 
or Mahomedan en¬ 
titled to the posses¬ 
sion of immoveable 
property on the death 
of a Hindu or Ma¬ 
homedan female. 

Do. ... 

When the female 

dies. 

I 

142—For possession of im¬ 
moveable property, 

when the plaintiff, while 
in possession of the 
property, has been 
dispossessed or has 
discontinued the pos¬ 
session. 

Do. 

The date of the dis¬ 
possession or dis¬ 
continuance. 

144.—For possession of irn 
moveable property or 
any interest therein j 
not hereby otherwise , 
specially provided for, 

Do. 

When the possession 
of the defendant 
becomes adverse to 
the plaintiff. 
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Documents of 
which regis¬ 
tration is com¬ 
pulsory. 


APPENDIX H. 

INDIAN REGISTRATION ACT. 

Act No. XV-I.of 1908. 

[ Vide Specific Relief Act, s. 4 (c), supra , 

17. (1) The following documents shall be registered 
if the property to which they relate is situate in a 
district in which, and if the} have been executed on or 
after the date on which, Act No. XVI of 1864, or the 
Indian Registration Act, No XX of 1866, or the Indian 
Registration Act, No. VII of 1871, or the Indian 
Registration Act, No. Ill of 1877, or this Act came 
or comes into force, namely :— 

(a) instruments of gift of immoveable property ; 

(l?) other non-testamentary instruments which 
purport or operate to create, declare, 
assign, limit or extinguish, whether in 
present or in'future, any right, title or 
interest whether vested or contingent, 
of the value of one hundred rupees and 
upwards, to or in immoveable property ; 

(c) non-testamentary instruments which ac¬ 

knowledge the receipt or payment of 
any consideration on account of the 
creation, declaration, assignment, limita¬ 
tion or extinction of any such right, title 
or interest ; and 

(d) leases of immoveable property from year to 

year, or for any term exceeding one year, 
or reserving a yearly- rent. 

Provided that the Local Government may, by order 
published in the local official Gazette,- exempt from 
the! operation of this sub-section any leases executed 
in any district, or part of district, the terms granted 
by which do notjexceed five years and the annual rents 
reserved by which do, not exceed fifty rupees. 
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(2) Nothing in clauses (b) and (c) of sub-section ii) 
applies to 

(i) any composition-deed ; or 

(ii) any instrument relating to shares in a Joint 

Stock Company, consisting in whole or in 
part of immoveable property ; or 

(iiij any debenture issued by any such company 
and not creating, declaring, assigning, 
limiting or extinguishing any right, title 
or interest, to or in immoveable property, 
except in so far as it entitles the holder 
to the security afforded by a registered 
instrument whereby the company has 
mortgaged, conveyed or otherwise 
transferred the whole or part of its im¬ 
moveable property or any interest therein 
to trustees upon trust for the benefit of 
the holders of such debentures; or 

(iv) any endorsement upon or transfer of any 

debenture issued by any such company ; 
or 

(v) any document not itself creating, declaring, 

assigning, limiting or extinguishing any 
right, title or interest of the value of 
one hundred rupees and upwards to or 
in immoveable property, but merely creat¬ 
ing a right to obtain another document 
which will, when executed, create, de¬ 
clare, assign, limit or extinguish any such 
right, title or interest ; or 

(vi) any decree or order of a Court and any 

award ; or 

(vii'l any grant of immoveable property by 
Government; or 

(viii) any instrument of partition made by a 
Revenue officer ; or 

(ix) any order granting a loan or instrument 
of collateral security granted under the 
Land Improvement Act, No. XXVI of 
1871, or the Land Improvement Loans 
Act, No. XIX of 1883 ; or 

1 —3 



Effect of non- 
rej'istraithri cf 
documents re* 
quired to be 
registered. 


Certain regia- 
tered docu¬ 
ment- relating 
to land, to 
take effect 
against 
unreal ered 
documents. 
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(x) any order granting a loan 'under the Agri¬ 

culturists Loans Act, No. XII of 1884, 
or instrument for securing the repayment 
of a loan made under that Act; or 

(xi) any endorsement on a mortgage deed ac¬ 

knowledging the payment of the whole 
or any part of the<mortgage-money, and 
any to other receipt for payment of money 
due under a mortgage when the receipt 
does not purport to extinguish the 
mortgage ; or 

(xii) any certificate of sale grantedlto the pur¬ 

chaser of any property sold by public 
auction by a Civil or Revenue.officer, 

(3) Authorities to adopt a son, executed after the 
first day of January, 187?, and not conferred by a will, 
shall also be registered. 

49. No document required by section 17 to be 
registered shall— 

(a) affect any immoveable property comprised 

therein ; or 

(b) confer any power to adopt ; or 

(c) be received as evidence of any transaction 

affecting such property or conferring such 
power, 

unless it has been registered. 

50. (1) Every document of the kind mentioned in 
clauses (a), {b\ ( c ) and (d) of section 17, sub-section (T, 
and clauses fa) and (b) of section 18, shall, if duly 
registered, take effect as regards the property comprised 
therein, against every unregistered document relating to 
the same property, and not being a decree or order, 
whether such unregistered document be of the same 
nature as the registered document or not, 

(2) Nothing in sub-section (1) applies to leases 
exempt under the proviso to sub-section v i) of section 
17, or to any document mentioned in sub-section (2) of 
the same section, or to any registered document which 
had not priority under the law in force at the com¬ 
mencement of this Act, 
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Explanation.— In case where Act No. XVI ol 1864 
or the Indian Registration Act, No. XX of 1866, was in 
force in the place and at the time in and at which such 
unregistered document was executed, “ unregistered ” 
means not registered according to such Act, and, where 
the document is executed after the first day of July, 
187r, not registered under the Indian Registration Act, 
No. VIII of 1871, or the Indian Registration Act, No. 
Ill of 1877, or this Act. 
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THE COURT FEES ACT. 

Act No. VU of 1870. 




Computation 
of fees pay¬ 
able in cer¬ 
tain shits. 


For move* 
able property, 
of no market- 
value. 

For a de¬ 
claratory de. 
cree and con¬ 
sequential re¬ 
lief. 

For an in¬ 
junction. 


For speci¬ 
fic perform¬ 
ance. 


7. The amount of fee payable under this Act 
in the suits next hereinafter mentioned shall be com¬ 
puted as follows : - 

iy. In suits— 

(a) for moveable property where the subject- 
matter has no market-value, as, for in¬ 
stance, in the case of documents relating 
to title, 

(c) to obtain a declaratory decree or order, 
where consequential relief is prayed, 


(d) to obtain an injunction,— 

according to the amount at which the relief 
sought is valued in the plaint or memoran¬ 
dum of appeal. 

In all such suits the plaintiff shall state the 
amount at which he values the relief sought. 

x. In suits for specific performance— 

(a) of a contract of sale—according to the 
amount of the consideration ; 

(b. of a contract of mortgage—according to 
the amount agreed to be secured ; 

(c) of a contract of lease—according to the 
aggregate amount of the fine or premium 
^if any. and of the rent agreed to be paid 
during the first year of the term ; 

(d, of an award—according to the amount or 
value of the property in dispute. 
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SCHEDULE I. 

Ad valorem fees. 


Number. 


Proper Fee. 

2. Plaint in a suit for 1 
possession under 1 the Spe¬ 
cific Relief Act, 1877, s. 9/’ 

... 1 

A fee of one-half 
the amount pres¬ 
cribed in the fore¬ 
going scale, 

\N.B. A table 
showing the proper 
ad 'valorem fee is 
annexed to Sche¬ 
dule I, Court Fees 
Act.] 

SCHEDULE II. 


Fixed Fees. 


Number. 


Proper Fee. 

17. Plaint or memorandum 
of appeal in each of the follow¬ 
ing suits :— 

iii. To obtain a decla¬ 

ratory decree w here 
no consequential 
relief is prayed : 

iv. To set aside an 

award : 

v. To set aside an adop¬ 

tion ; 

y 

Ten rupees. 


Every other suit where 
it is not possible to 
estimate at a money 
value the subject- 
matter, and which 
is not otherwise 
provided for by this 
Act. 
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injuries, result of violation of obligations ... ... 6 

specific relief granted to prevent , t . 6, 760 

See Crime, Penal Law. 
rights— See Rights, 

Cloud 

upon title 33, 601-3, 605, 607, 620, 637, 645, 649, 658-9, 

662 n, 669, 134 ,, 139, 1 +4 


... 295 

55 1 -2 

*5L *53 
... uz 

.. 63 

77 ”, 55 < <$<> 


defined 

test of ... ... 

threatened 

verbal claim ... tlf 

Club, , 

internal mangernent 

members, rights of ... , M 

CockBurn, Sir A., v 

on unwritten law 

Codes 

in British India 

See Civil Code. 

Codicil, 

defined 

directions in, lor settlement 

See Settlement, Will. 
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66.3 ,147 
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Codification 4 , 

effect of • 

• ' * M* 

Coercion mb 

Collett, C m 

on mutual assumption in sale of property 
sale of encumbered property 
Collusion —See Fraud. 

of next reversioner 
Comfort, 
physical 
Commerce, 

modern spirit of 
Comm ission~— See Agent. 

Common 

right 

• * . , ••• ••• 

ri s lusof 

Common Law, ,,, 

English, actions of contract 

aimed originally at specific relief 
alteration or rescission of contract ,,, 
ownership protected through possessory 
and remedies ... J 

restrictive covenants 
unmarketable title 
writ of mandamus tf , 

rights 

Company, 

amalgamation of, with another 
bubble 

fire insurance #M 

joint stock 

when may sue on promoter’s contract 
be sued 

••• 

See Corporation, Director, 
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264, 575, in, 124 , 136 
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630, 633, 143 
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rights 
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331 


... 184-; 

... 45 ; 

67; 
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505, 517, 93, io$ 


.»• 6S( 
505 , y, 
517 ) *Oi 


Compensation 


Promoter, Suit. 


and forfeiture 

partial performance 
condition for or against 
for deficiency in quantity 
restrictive covenants 
specific performance, or with 
upon cancellation of instrument ... 

rescission of contract 
where specific performance impracticable 

See Damages, 


5 ) 7 » 20, 193, 231,338, 341,413, 

464 , 527 , 594 5 . 17 
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... 218, 423, 535-6, 57-61, 77 
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2!9, 423, 534,157.; 
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Competency 
to contract 

See Contract, Inability, Incompetency, 


Page. 
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Competition, 

agreement against 
unfair 

Completeness—S ee Certainty. 

Composition-deed 

Compounding 
of offences 

Compromise 
beneficiary 
cancellation of 
consideration for 
criminal proceedings ... 
doubtful rights 
failure of 
probate case 
respecting personalty 


— 150 

... 807*2 


... 586 


... 1;; 

... 124 >$0,54,80 

$08,01 
... 133 

... 124 

... 177 

S09, go 
403* S4s 84 
... 17 r 

... 126 


See Agreement, Family Arrangements, 


Concealment 

Condition, 

non-performance of 
of defeasance 
pecuniary, of parties ... 
precedent 

arbitration 
waiver of .«* 
subsequent 

Conditions, 
change of 

by act of party 
might be foreseen 

Conduct 

of defendant 
parties 


2 75> 2761 280, 4.19, 424, 431 n, 

85, hi, 112, 124 

... 336 

... ... 343 

163,466,476 
249. 33°, 335 . 338k, 355. 461, 520, 95 

184, 205 

... ... ... 336 

33°. 336, 344». 461, 568, 577, 125 

392, 394. 473. 827 

... ... 466, 493 

"• •" ... 38l-2 


"" ••• * •" — 595-6 

••• v . 367, 369, 495. 604. 663 

subsequent, ground for rescission ... „„ 575-6 

plaintiff _ ... 235, 306, 373, 378, 688, 746, 756 

acts of omission and commission ... ... 462 

extraneous to contract ... ... 1x2 

non-fulfilment of terms of contract 461-2, 784 

trap to defendant ... ... ... 465 

Confidence, 

abuse of ... ... ... 431,785 

breach of ... ... ... 786/2, 809, in 
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Confidential relation 

distinguished from undue influence 

1 niyjj «ai. rights, 

restitution of ••• ... 

CONSCIENCE 

and Court of equiry ... ,,, 

good ... •«* 

Consensus 
of mind 

See CONTR \CT. 
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... 484, 653, 764, 7<$ 

»• 53 1 
47 <>. 554 

13,15-6 


Consent 

causes preventing free and full 
of stranger (See Third Parti) 
without ... ... * 

Consequence, 

harsh unforeseen ... 


'28, 372, 405, 4@/,.5;o, //y 
... ... 28-9 

159> 2 °4 

•»• ... 

... 389 


CoNsr-'qi ential relict 
explained .... 
injunction ... 
money, claim for 
negative declaration 
omission to aslc for 
possession 

when need not be asked for 
auxiliary and equitable 
court cannot grant 
not appropriate 
required 

Consiurvcv 

( obstruction 
of contract ... 
matter of law 
document ... 

pleadings 
settlement 
statute 

declaration regarding 
equitable 

will (See under Will) 

Contingency, 

contract, regarding 
might have been foreseen 
within the contract 

Continuous 

contract, see Contract. 
three years' limit in India 
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... 753 
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Contract, 

abandonment of 

affirmance of 

analysis of, Holland's ... 

Sa vigny’s ... 
and representation 
assignment of, see Assignment. 
breach of 

threatened 

class and individual case 
competency to 
conditional and not absolute 

upon possibility and performance, 
consensus of mind 
constituent elements of... 
construction of (see Construction) 
cv pres execution of 
defined 

discharge of (see Legal Defences) 

divisible 

elements of 

enforcement of and discretion ... 

entire 

equality in 

essence of ... 
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233«, 244-5 
... 231 

443 . 447-8 
... 369 n 
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time, see Time 
essentials of 

features and incidents of enforceable 
history of, Hindu Law ... 

in England ... ... 

Mahomedan Law 
inability to, absolute 
relative 

independent parts of 
inducement to, material 

(See Inducement) 
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jurisdiction of arch-deacon 
motive for ... 

new, not made by law for parties ... 
non-existent, cannot be specifically enforced 
not enforceable by reason ot absence of 

terms ... •«« 

in entirety 

novation of ... **. 

object of, lawful ... ••• 

objective theory of Holland’s ... 
pillars of ... ••• ••• 

renunciation of *»a ••• 

.repudiation of 
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Contract— contd. 
requisites for 

rescission of, see Rescission. 
risk, taking of, Holmes’ theory ... ... 

specific performance of, (See Specific Performance) 
reparation (See Reparation) 
status to, progress of societies **• ... 

substance of „, t 

terms of, different from what agreed upon 
essential, absent 

and not essential 

not performed by plaintiff ... 

performable by plaintiff ... 
supplied by law , 

(See Covenants, Stipulations) 
time, essence of, see Time. ' 
variation of... ... (t . ... 

waiver of 

Contract --instrument 
in writing, parol variation 

rectification, see Rectification 
rescission (see Rescission) 

Contracts 

affirmative (see Affirmative) 
alternative ... 
bilateral 

by artist or author 

by correspondence, see Correspondence 
promoters of companies (see Promoters) 
contingent ... 
continuous ... ... 

dependent on personal qualification 1 

or volition (see Personal) ' ... 
depending for performance on consent 
of third party (see Third Party) 
enforceable in specie ... ... 

executed ... 26-7, 140*1, 220, 249, 2<J7 # 326, 395, 

478 , 495 * 540 ; 550 * 572 , 587 - 8 , 

604, 77 °, 6 3 y 9 1 

executory ... 26-27, 220, 247, 258, 263, 326, 441, 

448, 480. 540, 585, 588. 604, 767, 

49 , 62, p/, ios 

fairly and liberally performed ... 
foreign 

for and o/sale distinguished 
sale, in equity ,,, 

India ... ... 
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437, 440 
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... 258-9 
335 * 347 n 
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201-4, 499 

... 204-6 
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open 

settlement of property on marriage 
hard, see Equitable Defences 
in breach of trust ... .*♦ 


> — 97 

■ 213-5 

319 »£?, S<> 
... 34S 

35 i 
... 449 « 
... 156 


259-62 



<SL 


INDEX, 


263 


CONTRACTS—COtt^. 

incomplete 

joint 

negative 


not 


(See Negative) 
enforceable by reason of 
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... 174 
... 517 
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absence of registered instrument 
adequacy of money compensation ... 
bar of limitation ... 

being not enforceable in entirety 
opposed to public policy 
consideration or object being unlawful 
error as to person of party contracted with 
subject matter of agreement 

illegality 
immorality 

inability to render or enforce decree ... 
incompetency of parties ... 

material alteration in document 
mistake of fact or law 
supervening illegality ... ... 

want of consideration 
of betrothal .. ... 

deferred performance ... 

performance by instalments 
insurance 
marriage 
separation ... 
optional 

real ... ... 

reference to valuers 
regarding chose of action 
relating to or savouring of realty 
revocable ... ... ... 

running into details 
statuteabie 

submission to arbitration 
terminable 

to borrow, lend or pay money 
build ... 

Pomeroy's classification 
Railway cases 

complex trackage and 
tracts 

Scotch and French practice 
Story’s view 
when specifically enforced ... 133-4, 

convey real and personal property together 
devise land by will 

execute works which court cannot superintend 

207 
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■■■ 204-6 
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... 164 
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16 . let or sell property by person 

with imperfect title ... ... , 158, 65 

. without title , ... ... 449,^7 

repair ... ... • ... 163, 207-9, 75 

sell or supply patented or scarce articles ... 15 1 

supply, goods s ... .. 203 

* support children or'parents 125//, 2io ? 382, 437, 577-8 
trade ... ... ... ... 203-4 


uncertain i Q 

unfair 

unilateral 

unlawful 

void 

voidable 


See under EuuitAble Defences. 


... 442 
... 125 

... 233 

... 96,249-51,264,338,567, 569, 575, 

578, 580, 599 , 49 , ™ 4 , *33 

when enforceable ... ... 361 

with stipulation by way of penalty and for liquid¬ 
ated satisfaction, distinguised ... ... J47 


See Agreements, Injunction, Specific Performance, 


Contractors, ■ * 

joint •*. ^ ... »«* 

00 

f'-. 

10 

Convenience, see undeF Balance 

and necessity ... 

... 116 

Conversion, 

defined 

7 

distinguished from trespass 


equitable 

349 . 

doctrine .of, examined 

...350-1 

Indian law 

... ... 35 1 " 3 

remedies ... 

... ... 8 

Conveyance, 

by registration 

... 319 

executed, rescission of ... 

... 577 

from mortgagee 

161 

no, loss from casualty ... 

... ... 348 

rectification of 

... ... 561-2 

title passes after, in India 

... 352 

CO*OWNKR, 

alienation by 

... 6 2 \ 

exclusion of .. 

... ... 601 

title of 

... 623 

waste by (see Waste) ... 

... ... 6gj 

See Hindu Law, Injunction, 

Tenant Rights. 

Copyright 

73 ^ 788, 805, 815, 180 

abridgement or imitation enjoined... 

... 806 

translation ... M « 
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Corporate stock 

Corporation ... 

act or omission of, intra vires 
ultra vires 

bound by compromise 
contract by ... 

executed ••• ... 

executory ... 

intra vires ... ... 

pre-incorporation ... 
recovery of consideration ... 

ultra vires ... 

declaratory suit by 
discretion 

duty of, enforcement of 

estoppel against III • t v 4 

execution of decree against 
funds of, injunction against application of 
hardship to members of 
receiver ... ... , 

register of, rights to inspect ... 

rescission, before winding up ... 

statutory obligation ... ... 

trading and municipal ... ... 

Corpus, 

clement of possession ... 

of agreement, mistake regarding ... . 

Correspondence 

contract by ... ... 

Co-sharers (See Co-owner, Tenant rights) 
injunction between (See Injunction) . 

Costs, 

against receiver 
in suit for rescission 
where no breach of contract 

Co-trustee, See Trustee 
injunction against 

Council, Legislative 
proceedings of 
Specific Relief Rill 

Course 

of law, due 

Court-fee, 

attempt to evade payment of 
in suits for cancellation 
and declaration 
declaration ... 

with consequential relief 
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Courx-fek— conid . 

injunction #fl ... 

rescission 

specific performance 
Courts, 

Christian and execution of contracts 
Competent and Registrar 
difference of opinion on question of title 
injunction to 

of Taw and equity, separate 

See under Jurisdiction- 

Covenant, 
action of 
affirmative 

benefit, see Benefit 
breach of ... 
burden, see Burden 
continuing ... 
damage 

defined ... ... 

for future act ... 

misrepresentation regarding 
negative 

and positive 
regarding chattels 
relating to scheme for building or improvement 
of land ... 
restrictive ... 

compensation for ... 
in leases 

other transfers... ... 

running with land 
at law ... 
m equity 
principle 

void ... ... ... 

Covin 

suffocating right 
Cranworth, Lord, 

on appointment of receiver 
promptitude of plaintiff 
the statute of frauds and part performance 
Creditor 
and receiver 

may sue for cancellation of instrument 
Crime 

also civil wrong 

equity does not interpose to prevent 
stifling prosecution for 

See Civiu* 
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Criminal Proceedings, 

risk of ... ... 

Cross-Contracts 

Crown, 

claim on ... ... '•« 

Custody 

and possession ... 

safe, of goods 

Custom 

Cy pres 

execution, see under Contract 
of settlement or trust 
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Damage, 

and fraud ... 
irreparable ... 
special 


See Injury. 


Damages 

adequate 

and common law courts 
assessment of 

principle ... ... 

awarded even if not asked for 
breach of contract, usual remedy for 


... 305 

113, 792 
817, 818 


*93i 7*3 

... S, l8, IGl 

527 , 6 #, 7 i 
•** ..... 527"8 

523, 69, us 
25, ioi, 231, 457, 511, 
32, 70 

... ... 199 

10, 150, 151, I53>5/ 
528 
523 5 
524^5 


class of contract considered 
conjectural 

for breach of contract for sale of goods or land 
delay ... 

part of contract 

impracticable ... 92, 104, 149*51, 162, 790, 33 

in addition to specific performance ... 522, 524, 68-9 

substitution for ... 

inadequacy of ... 1 

injunction, and ... . 

injury must be alleged ... 
liquidated 

party not entitled to ... 

property 

secondary or substitutional remedy 
suit for 

suits successive ... 


523, 68 , go 
, go, 104, 113, 121, 790 

. 752-4, 760 3, 826, 834 
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Dart, 

on defect of title as defence to specific performance 
specific performance with vaiiation 

Dayabhaga 

De minimis non curat lex, see Maxims of Law. 

Death 

of party to contract 
personal action 

See Legal Representative, Plaintiff, Promisor, Suit, 


... 
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455-6 
■ 432 

• 793« 
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560 


Debt, 

contract to execute evidence of 
purchase or sale of 
receiver for 


in 

Ml 


See Contracts, Creditor. 

Deceit, See Fraud, Imposition, Silence. 


aggressive ... 

Declaration 

and cancellation of instrument 
ejectment 

as to collateral matters 
doubtful title 

future rights ... ... 

legal character, see Status below, 
possibility of claim ... 
property 
question of law 
reversionary rights 
sale of life-estate 
status ... 

conditions for relief ... ... 

(1) plaintiff, title of ... ] 

beneficial 

by assignment ... , 

contingent right to moveables 
succession 


... 197 
... j 53 

••• *55 

... 695-6 


276, 86 


... 613 
649, 658, 611 
... 660 
656 
•»* 654 


coparcenary , #t M , 

miscellaneous titles ... 

possessory ... #M 

present 

privilege not recognised by law 
proprietary ... 

remainder ... ,, 

reversion ... 

Hindu 
remote 


... 146 

... ... 143 

... rjo 

... 656, IJQ 
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Declaration— contd, 

(See Hindu Law). 

right to dignity or office 


... 625-6 

trust ... ... 

... 

625, us 

(2) defendant. 

denial by 

... 

637, 146-7 

interest to deny ... 

... 

638-9, 147 

(3) consequential relief, see Consequential Relief. 

claim for money ... 

... 

... 65. 

injunction 

... 

65*1 *53 

not available 

... 

... 640-8 

possession exclusive 

... 

6 j 9 , IS* 

joint 

... 

650, is* 

partition 

... 

650. ’S 3 

discretion, see Discretion. 

inexpedient ... ... 

• * . 

...655-6 

judgment in personam 

... 

... 653-4 

jurisdiction of court ... ... 

... 

... 144 

law as to, old 

... 

613, 140 

present 

•*1 

... 6I4. 

similar ... 

... 

32-3, m 

premature ... 

m 

... 657 

where more appropriate remedy available 

»i» 

660-2 ,148 

neither party in possession 

... 

... 664 

not real object of suit 

* 1 • 

657-8,7^ 

title-deeds lost ... 

. 1 ■ 

... 665 

See Decree, Suit, Trespasser, Trust, 

Will. 

Declarator ... ... 

• M 

33 . *39 

Declaratory decree ... ... 

• 1 • 

33 . *35 

See under Decree. 

Decree, 

ambiguity in 

... 

... 54 * 

breach after, see Decree-holder, Rescission. 
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erroneous , M 

execution of, proceeding in suit 
when enjoined 
executory t# « 

for specific performance, damages in lieu of 
fraudulent ... ... 

in favour of vendor 
possessory suit ... 

effect of ... 

suit for declaration ... 

construction of 
effect of 

English practice as to 
not capable of execution 
ejectment 
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Decree— contd. 

recovery of moveables ... 
execution of 

rectification of instrument 
specific performance 
effect of 

execution of *»# 

inability to render or enforce 
nugatory ... 

setting aside of 
subsequently reversed ... 
when followed by rescission ... 

See Appeal, Suit. 


Decree-holder, see Judgment-Debtor. 
default of 


Dedication 


Deeds, see Documents, Instruments. 
recovery of .<• ... 

title-deeds, loss of ... 


Defamation, 

injunction against 

Defect, 

contrivances to conceal 
formal or inadvertent ... 
in expression ... 

quality 
latent 
quantity 

title ... 

latent ... 

patent 


Defences, 

equitable, see Equitable Defences. 

must arise out of contract ... 
legal, see Legal.Defences. 
partial ... *•» 

personal ... 

regarding whole contract 
to suit for specific performance 


Defendant, 

action of, subsequent to suit ••• 

and illegal agreement 
carelessness of (see NEGLIGENCE) 
default of 
equities of 
hostility of 

incapacity of • ••• 

independent claim of, not considered 
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Defendant— contd. 

injury to {see Injury) ... ... 536, 688,698 

may resist specific performance ... ... 288, 369 

mistake of [see Mistake) ... ... ... 114 

option of, where effect of contract misapprehended ... 434?* 
variation set up by (see Variation) ... ... 307 

wrongful conduct of ... ... 595-65 699, 126 

See under Insolvency, Suit. 


Definition 

of subject-matter of contract 

Definitions 

in Acts and Statutes 


364 


24 


Delay 471, 476, 493 . 597 . 758 - 9 . 813, 82r, 825, 830, 1S4, 192 

and laches (see Laches) ... ... ... 472 

limitation (See Limition) ... 474-6, 597-8, 669 7 o, 

758, 82 o,9, 17] < 5 V, 


damages for ... 

explained 

in paying purchase-money 
induced or sanctioned by other party 
speculative ... ... 

when excused • M 

Delegation 

of obligation, contractual 

Deliberation 

Delicts, see Torts. 

civil, rights arising from ... 

DEMAND, 
before suit 

See Cause of action. 

Deposit, see Earnest ... ... 

forfeiture of ... ... 

lien for •.» 

recovery of, after possession 
refund of ... ... 

return of, suit for, limitation 

Destination 

and devolution, distinguished ••• 

Destruction 

of subject-matter of contract 

See Fire, Impossibility. 

Details, 

contract running into ... 

supplied by law *.♦ , t# 

\ \ 


523'5 

... 477 

95 

... 477 

... 478 

... 477-8 

... 499 

... 469 

.. 17 » 

S2i. 541 

47 8«. 534 . 6 7 
342 , 534. 589 
535 . 6 7 
••• 594 

... 115 
54 L 70 

4 30 

345.348 


206. 73-5 
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Distention, wrongful, of moveable property 

Detinue, 
action of 

right to present possession ... 

wno may sue ... ... 

Devisee, 

declaratory suit by ,«• ... 

Devolution, See Destination. 

Dignity, 
right to 

Diligence, 
ordinary ... 

Director, 

of company, discretion of ... 

fiduciary position 
injunction against 
limited agency of 


... 


Disability 
of defendant 
heir ... 


Discovery, 
right of 


See Company, Corporation. 


See Competency, Inability. 
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86-7 
86 

... 624 

626, 637 
297 

... 680 

261, 786, 7 S 
786-7 
257« 


jot 

107 


... •** *»• 33 

Discretion ... 40, 231-6, 676, 688, 744> 753 . 5 °* $ 3 , h7 , rao 

and appeal ... 235, 665, 668. 688, 83 y #4, 130 

in appointing receiver ... ... ... 685-90 

cancelling instruments ... ... 604-6, IJS 

and awarding compensation ... 6112, 136-7 

declaring rights ... 628, 632, 636, 652-66, 668, 148 9 

... 663 

654 H9 

... 655 

... 664 

663, 668 

.« 658 

657, 148 
660, T48 

... 724 

... 744 / *65 

... 823, 183 

753 * J 77 

39231,^? 

... ... 562 

597-8, 124, 127 , 12S 
•m 40,233 


conduct of parties 
decree brutum fulmen 
inexpedient 

lands wild and unoccupied .. 

merits of the claim 
no real injury • ft 

not real object ... 

other appropriate remedy available 
discharging or removing receiver 
granting injunction, interlocutory 

mandatory .. 

perpetual .»• .. 

specific performance ... .. 

in rectifying instruments 
rescinding contract ... 
misleading use,of the term 
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not arbitrary ,,, ,,, 

ot department of Government 
director, see Director. 
municipality, see Municipality. 
public body 
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Page. 
232, S3 


... 763 


receiver 
Dishonesty 
and injunction 

Dispossession, 
attachment and 
constituents of ... 

partial tli 

wrongful, discouraged ... 

special and speedy remedy against 

Disseisin 
of chattels 

District Judge, see Sanction. 

Dividend 

payment of, out of capital 
Document 

agreement to execute ... 
alteration of, material ... 

by stranger 

in conveyance and covenant 
under mistake of fact 
defect in ... ,,, ,, f 

executed, rectification of ... 

misapprehension of, see Misapprehension. 
obstructing title or enjoyment of property 
terms and effect of 
unregistered 

See Instruments. 

Domestic Forum iM 

Doubt, 

as to right compromised 

title, reasonable *•1 ... 

Dower, 

agreement regarding 
compensation or indemnity for 
Draft, 


6 77 , 679 

707 8 


757 


.. IS 2 

75 . 79 
78, 40 

73 

73 


... 786-7, 169,179 


... 4*6 
3 20 ». 3 2 7*9 

••• 330 

... 328 
... 330 

... 307 

561-2 


•• ... 14.0 

308, 433, 102, n 4 

•• **• 318 


ISO 


509-10 
45 <h 45 * 


225-6 


dishonour of 

Due course 
of law 


197 


Duress 
of person 
property 


• •• 

»* . 


79 1 

... 264 
... 265 
... 265 
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Duties, 

of individuals, agreement against 
public 

Duty, 

continuous 

defined ... ... 

distinguished from obligation 

of disclosure, See Obligation to speak., Trust 


Page, 

... 184 

... 672 

79 So 
... 34 

- 3" 

- 37 i 
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Earnest, see Deposit 
Easement, 

declaration regarding ... 

extinguished 

light 

misrepresentation regarding 
negative ... ... 

physical comfort ... ... 

public ... ... 

violation of ... ... 

injunction against 
way ... ... 

See Injunction, 


242 ,125 

485.793 

138,14a 
581 n 
803-4 
... 570 

487, 4Qt 
... 804 
... 805 n 
788, 812-4 
802-5, 814 
804, 124, ijS 


Ecclesiastical Courts 

and specific performance 

Ejectment 

action of 

not restricted to ouster from surface estate 


22-3 


759 


6i6 f J5, ns 

... 61 


Eldon, Lord, 

on contract of purchase in equity 
hardship and inconvenience 
inadequacy of consideration ... 

receiver in partnership cases 
the Statute of Frauds 

vendee’s right to performance with abatement 
En ventre sa mere ... ... ... 

Endowment, see Math , Wakf, 

injunction against sheba it or miitiunlli 
EnemYj 

act of ... ... ... ... 

contract by 

trade with ... ... 


348 

— 383 

... 398 

... 692-3 

... 314 
... 223 

... 797 


... 741 

568*1 
... 251 

••• 1 75 


English law, 

departure from in India 211, 331, 344,357-8, 778;/, 

12, 16-9 , 6l, 65 , SO, 96-7, 10^ 122 
See Common Law, Decree;, 
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Page. 

Equality ... ... $5 


Equitable 

consideration for refusing specific performance 

conversion, see Conversion. 

execution • ** •** ••• 

relief, see Relief. 

remedies, expansion of ... 


193-221) 
... 696/; 

... i (>4 


Equitable Defences 

to suit for specific performance 
hardship of the contract 

changed conditions ... 

disproportion between burden on 

defendant and benefit to plaintiff 
forfeiture and penalty ... 

harsh consequence unforeseen... 
inadvertent act or covenant ... 
inequality in inception 
operation 

purchase of property not capable 
of enjoyment 

risk of litigation or prosecution 
subsequent events not contemplated 


— 359 
378 - 95 * S6 $ 
... 392 

... 391 

386, 88 

... 389 

... 389 

... 384 
... 386 

388, 87 
388, 87 
»• 393 


See Hardship. 


inability of Court to enforce part of contract ... 

where contract single and entire ... 
executory 

inadequacy of consideration ... ..4 

doctrine old and modern ... ■ 

evidence of fraud ... ... 

undue advantage 

failure of consideration ... 

time when judged ... ... 

unequal position of parties 

See Consideration. 

incapacity of defendant ... ••• 

caused by himself ... 
contract alternative 

mistake ... ••• ••• 

about effect of written contract ... 

form ... ... •»• 

terms ... ••• 

See Document, Misapprehension. 

of law ••• **• ••• 

mutual ... ••• 4 **• ••• 

non-disclosure by plaintiff ... 


444 9 
... 445 
... 448 
396-404 

... 396 

397 . 

398, /// 

... 403 

••• 399 

... 400 


459-61 

••• 459 
... 46O 

404-436 
— 433 
434 
... 432 


424, 80 

... 406 

... 419 




276 


INDEX, 


Equitable Defences— conid. 
unilateral, defendant's 
plaintiff’s 

vital 

about quality ... ... 

quantity ... 

See Mistake. 

plaintiff's conduct disentitling him to relief ... 
acts of omission and commission 
alteration of conditions ... ... 

delay short of limitation 

for speculation ... 

inability to perforin material stipulation ... 
laches 

non-fulfilment of representations ... 

trap to defendant ... ... m 

See Conduct, Delay, Laches, Plaintiff. 
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••• 408 

... 40; 

... 422 

... 423 

... 422 


46179 
... 462 

■ 466 

• 475 

478 

... 466 

... 470 

... 467 
•« 4<>5 


uncertainty of contract... 

identification and definition ... 
reasonable doubt as to intention 

Sec Uncertainty. 
unfairness in the contract 

inconvenience to public 
matters for consideration ... 
misconduct not necessary ... 
prejudice to third party 
time when judged 
unequal position of parties .. 
want of mutuality 

in contracts, bilateral 

terminable 
unilateral ... 

obligation and remedy ... 

tested at time of suit 
WAnt of title in property let or sold 
defects in title 

doubtful title IM ••• 

in fact 
law 

vendor's knowledge 

mistake ... 


See Title, Vendor. 


Equities 

of defendant (See Defendant) 


Equity 

acts in personam \ SeeMAxmsoF Equity. 
and clean hands j 

conscience ... ... 


... 361-8 
... 364 

... 362 


368-78, 8 s 

... 376 

«• 369 

••• 374 
375 
377 . 96 
... 372 
436-43 
437,439 
... 442 
... 442 
... 440 
440-2 
449^57 
455-6 
- 452 

• 454 
453 
... 450 
... 451 
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Equity —conUL 

assists vendor in building contracts — ••• 137 

attempted to do complete justice ... ... 103 

doctrine regarding compensation and forfeiture 216,341 

endeavours to preserve rights of both contracting parties ... 216 

has no power to change terms o! contract ... ... 215 

he who seeks, must do, see Maxims of Equity. 
holds man to agreement he can perform ... 22, 159 

jurisdiction, growth of, in England ... ... 22 

looks upon that as done which is agreed ) See Maxims 

to be done j of Equity. 

maxims (See Maxims of Equity). 

not merely remedial but preventive of injustice ... 31 

troubled by formal or accidental defect ... ... 322 

superior, contravention of ... .. 376« 

walks arm-in-arm with precedent ... ... ... 41 

Error, see Mistake 

in subslantialibiis , ••• *• 577 


Escheat, 

right of ... ... .14 ... 125 

Estate 

in expectancy and in possession ... ... ... 620 


See Expectancy, Life-estate, Property* 


Estoppel 

against public policy ... 

equitable 

interest feeding 

Evasion Ml M* 


* 4 , 239, 422, 597.631, 762, 73 
... 587 
... 217,631, 758 * 

158, 64. 

1. , ... 769,805 


Evidence, 

extrinsic ... ... ... ... 245, 604*5 

latent and patent ambiguity ... ... 246 

of dead witness when admissible ... ... ... 40 

parol ... 246, 249, 308, 310, 311,455, 538», 

557 * 559 * *ox 9 103 , 113* 119,120 
secondary ... ... ... 247», 320, 512??, 33 


Ex dolo malo nan oritur actio , See Maxims of Law. 
Examiners, 

board of • »• IM ... 


Execution 

and declaration * v 

attachment and dispossession 
of decrees, See Decree. 

deeds, See Instrument. 
trust, See Trust. 


Executor, 

declaration against 
fiduciary position of 
Hindu 






up 
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in 


... 676 

660-2 ,148 
t»i 646 


... ijS 

... 787 
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Executor— contd* 

injunction against 


... 

787 .179 

Mahomedan 

, , , 

... 

502*, 697 

not lightly displaced by receiver 

• «» 

... 

696, 787^ 

sale by, under mistake... 


... 

4 1 4 i **3 

Expectancy, 

agreement to divide 

... 

... 

64 

distinguished from present interest 

**• 

... 620 

estate in 



... 620 

transfer of ... 


■I. 

•<* ‘57 

Expediency, 

and doctrine of mutuality 


... 

— 437 

rule presuming knowledge of law 

... 

... 

... 426-7 

Eyre, C.B., 

on inadequacy of consideration 

... 

... 

397 

F 

Fact, ... ••• 

• • • 

... 

273 4 

extrinsic, mistake as to 

• M 


... 584 

foreign iaw... ••• 

• • • 

. . 

... 428 

material 

• •• 


... 289 

matter of private right ... 

• *+ 

... 

273, 426, 428 

novation of contract 

• ft 

... 

334 

opinion ... ... 

• •• 

• 4 . 
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part performance 


... 

324, 89 

personal status 


... 

... 4 2 b H 

state of mind ... 


4.4 

... 273 

title ... in 

See Mistake, 


454,582 

Fairness, 

of contract, when judged 

... 

... 

377 . #5 


See Defences, Unfair Advantage. 


Falsehood, see Lie. 

Family, 

arrangement or settlement 125, 377, 507, 508-10,634, p, 86 , 91 
and mistake ... ... 431, 509 

doubtful legal principles ... 42S// 

enforced by beneficiary 507-® 

final ... ... ... ... 125 

See Agreement, Compromise. 

Farwell, J., 

on doctrine of specific performance ... ... 98 

Faults, 

sale with all, see Salk. 
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Fear 

Felony, 

conviction of 
trade of 

Fidki interpositio 
Fiduciary character or relation 


Page. 

••• ... 29 

M. ... 512 

... 177 

... ... 23 

... ... 2? 

88-9, 251*2, 261, 

59 ^ 785 > 47 * *78 

... ...251-2 
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disability due to ... 
duty to disclose 

See Trust, Trustee. 

Fire, 

destruction of property sold by 

when contract conditional 
vendor liable 
insurance, benefit of 

Folly, 

consequences of ... 

Foreclosure 

proceedings, declaration respecting 
receiver in 

Foreign 

contract ... 
country, laws of ... 

Forfeiture, 

defendant to blame for 
relief against ... 

Forgery ... M# 

Sec Cancellation, Instrument. 

Forgetfulness 

and mistake ... 

Forum , see Courts, Jurisdiction. 

rei slice ... ... ... ... 685 

Franchise ... ... 673, 674, 160 , 161 

Fraud ’ 237, 271, 272, 307, 310, 320, 399, 400, 419, 

433 . 458 , 465, 490, 509 , 547 * 8 , 555 - 7 . 

567. 572 , 577 , 578 , 582, 599 . 

600, 607, 609, 690, 696, 756, 759, 

766, 805, 82 I , 86 y 94 y JOTy 102 , 

JOJ , 104 } Illy IIJ , Zl8 , 119 , I 20 y 

I24y zjr , 133 > 146 
... 300 

305 , 574 


348, 349 , SS -7 
355 
350 ", 37 

356 8 

... 298 

... 610 
... 694 

2 * 3-4 
... 176 

... 387 

341, 386-8 

602, 607-8, 609 


124 


actual and constructive 
and damage or injury 
forms of law 
misrepresentation 
restitution 
confirmation of 
elements of 


... 301 

... 302 

595<5 
593 « 
272-300 
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pRAUD— contd, 

evidence of, inadequate consideration 
means of discovering truth ••• 

of vendor 

personal bar to specific performance 

presumption against ... ... 

remedies of party deceived 

right to remedy against, personal ... 

shield and instrument 

suspicion of .M ... 

upon public 

varieties of 

without moral culpability 

See Collusion, Deceit, Imposition, 
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39 h 39 8 > 4oo, 402 
294-7 

... 221,450 

304, 306 

... 455 
«** 4#* 567 

... ... 292 

316 

... 308 

306, 807, 94 
... ... 300 

... ... 291W 
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Fraudulent 

pretences ••• 

representations 

See Representation. 

Freedom 

of contract. ... ... ... 

trade ■*. ... 

French Law, 

building contiacts 

inadequacy of consideration ... ... 

specific performance ... «»• 

Fry, Sir E., 

on consent being essential to contract in equity 
court’s jurisdiction in damages 
defences to action for specific performance 
ecclesiastical law and specific performance 
money as measure of loss ... ... 

obligation to disclose 

pecuniary damages and specific performance 

perfect system of jurisprudence 

wife being made to join husband’s conveyance 

Further relief, see Consequential relief 

Future 

acts, representations regarding 
consideration 

events, profits dependent on 
interest, expectation of... 
liability 

. rights, declaration regarding 

G 

Gambling, 

collateral agreements 
in -litigation 
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... 47-8 


174 , 397 

... 489 
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... 24 


... 405 n 
••• 525 
... 231 

23 

... 101 

277-86 
... 103/* 
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... 160 n 

641, 150 


... 467 

... 446 
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Gambling— eonid* 


not wholly illegal 

... 191 

except in Bombay.*. ... 

... 191 

See Wager, 


German, 


Civil Code, see Civil Code, 


law, specific performance in 

... 24 

temporary injunction in 

••• 16$ 

Ghat, 


rights in 

636, 14.7 

Gift 

482, 609, 638 

God, 


act of ... ... 347 «» 4^0, 470 . 

568//, 592 n, 38 

Gold 


coin, agreement to pay in 

... 119 

Good faith, see Bona fide. 


breach of ... 

465 

breaches of ... ••• 

47 °, 93 

Goods, see Chattels, Moveable Property. 


Goodwill, 


defined ... ... ... i 

... 189 

transfer of, together with business premises 

190, 769, 194 

unconnected with ,, „ i89, 200, 778, 74^93^95 

Government, see Crown, Legislature, Public 

Policy, 

declaration against 

... 147 

department of, injunction against ... 

763, 766, 288 

foreign 

763, 188 

internal .** ■** *•* 

176 

local or provincial 

675, 188 

order in the nature of mandamus against 

6 / 5 - ,6 3 

possessory suit against ... ... 

84 , 3 6 - 43 

trespass by ... 

... 794 

Graft 


upon stock ... 

... 28 

Grotius, Hugo, 


on equality in contracts ... 

... 369 >1 

Grover, J., 


on contract to repair ... 

... 207/1 

Guardian, see under Minor. 


Guilt, 


degrees of ... 

... 2 $ 4 « 


H 

Hall; V. C., 

on covenants at sale of building lots «<• ... 491-2 
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Hardship, 

and inconvenience ... 

«•« 

383, 88 

unilateral mistake ... 


417, 418, 87 

due to delay ♦.* 


• 476 

executed contracts ... 


••• 395 

subsequent events 

... 

393-4, 88 

latent and patent ... 


383 

of contract and unfairness distinguished 


— 379 

on plaintiff 


383. 88 

to defendant 

••• 

379, 824, 86 

limitations of doctrine 


380-4 

defendant to blame 

•• • 

... 382 

miscalculation ... 

... 

... 380 

terms of agreement 


••• 383 

See Equitable Defences. 

Hardwicke, Lord, 

on appointment of receiver ... 


... 38 

contracts relating to merchandise 

• • • 

... J 95 

ingredients necessary for specific performance 

... 361 

symbolical possession 

... 

... 52 

Harriman, E.A., 

on Holmes’ theory of contract 

... 

... 21 

Heading, 

not part of enactment ... 

... 

... 67 6n 

Heir, 

presumptive 

... 

... 63cm 


See Disability, 


•** 395 * 
... 91 > in 

802, 814, 147, 1&5 


Heir-apparent, 

protection of, in equity 

Heirlooms ... 

Highway, 
obstruction of 

Hindu Law, 

agreements contravening ... t> . , -, , 

contract of betrothal or marriage ... ... ... 203 

pint family... 54, 226, 251, 516*, 623-4, 645, 650 

661, 741. 798, 6j, log, 123, 152, 130, 1J6, lyg 
karta of ... ... ... ... /^,j 

sale by father in ... ... 513/*, 

necessity, legal ... ... 629-30 ,136,139,14? 

partition .. ... ... ... 650,692, 798 k 

reversioner ... 628-30, 640-1, 654, 64,132,134, 136, 13Q, i 4 q 

female... ... ... ... 630 n y 631-2, 143 

remote, when may sue for declaration ... 630-2, 143 

specific performance in ... ... ... j j 

surrender of life-estate Ml ... 638-9. Hi 
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Hindu Law— contd. 
widow, adoption by 
alienation by 
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... ... 630,654, 659. 66o, 139 

226, 250, 610, 630, 633, 639, 640, 654, 661, 
* 34 , x 39 ) 140, 147 
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mismanagement or waste by 
testamentary declaration by 

Hobhousb, Sir A., 
on specific relief 

Specific Relief Bill a., 

Holland, T. H., 

on contract, analysis of 

objective theory of 
status ... 

Holmes, O. W., 
on assent ... 

contract... ... 

early forms of liability 
intent in possession 

Honorary 

arrangement or engagement ••• ... 

Husband and wife, 

contract for settlement of property, on marriage 
of separation ... 
declaration regarding relation 
negative agreements between ... ... 

Husbandry, 

agreements relating to ... 


6gr, 797, 169 
* 43 * *49 

... 1, 2 

... 1-14 

... 16 

«•« 14 

... 618-9 

... 15 
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••1 4.9 

2 37j 2 39» 55o 

156,215 

••• 155 
139,141 
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206,463,772 ,169 
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Id cerium esi quod cerium ret hit potest y See Maxims op Law. 
Idol, 

family, recovery of ... ... ... ... go 

Ignorance 

and mistake ... ... 29, 428, 476,479, 572 

425^. 602« 

consequences of ... ... ... ... 298 

See Knowledge, Mistake. 


Ignoraniia juris hand excusat y see Maxims of Law. 
Ihering, Von, 

on possession ... ... ... 

and ownership 

Illegal 

acts ... ... a.* 

agreements Ml *!• M' 
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... 60 

• a. 6 
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Illegality, 

Page, 

and statutes 

... ... 172 

manifest 

... 125 

not presumed 

— 253 

parties not in pari delicto 

... 254, !2 J 

See In pari delicto. 

supervening 

,, 1 ... 172 

I Horn. 

agreement relating to ... 

... /TJ 

I LLUSTRATIONS 

to Acts and Statutes 

354- 633,676, 27 

Immorality 

• a. ... 173 

Immoveable property. 

corporeal and incorporeal 

79,80 

defined 

79. 36 

mesne profits of 

... ... 227 

partial possession of ... ... 

... 78 

rents and profits of 

530 , 590 , 126 

specific recovery of 

-*■ 35 

tangible and intangible 

1 9 80 


See Estate, Presumption, Property, Vendor 
and Purchaser. 


Implement 

Imposition, see Deceit. Fraud 

Impossibility of performance 
by reason of contrary law 

destruction of subject matter 
res per it domino 
misadventure, illness or death of promisor 
very nature of things 
compensation ... ... 

conditional contract 
created by party ... 

supervening, and alternative contracts 
partial 

Imprisonment, 

threat of ... ... ... ... 


... ... 24 

... 5^5 

343.58, 403,557* dj, 7/ 

— 345 

••• 345 - 592 . J6-1 

35 ' 55 

... 347 

... 344 

... 526 
355 - S 6 
57 6 > 59 2 . 5 6 
... 46O 

353555 

- 575 


Improvement, 

made by bona fide possessor ... 
where sale fraudulent, not allowed for 


532 4 > 594 

... 127 


Improvidence ... ... 380, 383,401* 431, 87 

In pari delicto ... ... ... 254, 585-8, 123-6 

See Illegality. 

Inability 

of court to enforce or render decree (see Decree) 199-202 

party subsequently cured ... 441,458, 103 
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of plaintiff to perform ... 

... 

... 

466, 5*2, 04 5 

to sue for specific performance 

•• 

... 

••• //j 

INADEQUACY ... 

• M 

Ml 

... 87 

See Consideration. 


Inadvertence **. 

» • • 

37 -b 

4*2, 417, 547 

of act or covenant 

... 


... 3?9 

Incapacity, 




to contract, ... •*. 

... 

... 

2 49-53 

absolute •*• 


... 

... 250 

clue to fiduciary relation 

• H 

... 

... 251 

mental ... 


... 

... 431 

relative 

• II 


... 250 

subsequently removed 

• •1 

• • • 

— 253 

perform, legal, mental, physical 

... 

5 * 2 , 95 

‘ Includes,' 




enumerative not exhaustive 

... 

... 

24 

Inconsistent 




claims 

.•1 

464, 609, 603, 11 $., 128 

pleas 

... 

... 

... 136 

Incorporeal rights 

... 

... 

80-82, 41 

declaration regarding ... 

... 


... 646 

Indemnity, 




and compensation 


••* 

sjft, 7/ 

as between vendor and vendee 

... 

1. 221 

6, 536, 60, 139 

contracts of ,,, ... 


... 

... 143 

for receiver 

... 

... 

7 ' 4 , 7 i 5 

Individual 




action, freedom of 

... 

Mft 

... 185 

duties of 

IM 

... 

... ,84 

Inducement 




to contract ••• 


293 . 298 - 9 . 

( 552, 581, 112 

part of 


... 

462 

Inequality, 




and mutuality ... 

It* 

Ml 

• 439 

in contract ... 

... 

... 

373 . 572 

in inception 

Ml 


... 384 

operation 

... 


... 386 

of condition *.» 

Ml 

... 

... 586 

See Contract. 



Infancy, see Minor, ... 

it* 

••• 

... 683 

Infringement 




of right 

Ml 

f«* 

637, 773 

Injunction, 




against execution of decree 

• •• 

•*» 

660-1, 187 

and specific performance 

Ml 

* 1 • 

35 , 767 


286 


INDEX. 


Pagk, 

6 43, 651, 646, 152 
... 34 

§ 35 ", I&S 

28 ( It}. 

- 36-7 
788 91 
36 , 789 
736-51, 


Injunction— coarfr?. 

as consequential relief ... 
defined ••• «» ( 

does not run with land ... 
explained ... ... 

general doctrine of ... ... 

principles ... ... 

historical ground for granting damages instead 
interlocutory or temporary ... 34-5 

and perpetual, right to, compared 830, 167 

bill of exchange ... ... ... 740 

chattels.... ... ... 739-40 

compensation for ... ... ... 751 

conditional ... ... 750 

discharge of ... ... ...750-1 

discretion ... ... *..744-7 

Us pendens ... .. 739» 740, 745?/ 

literary properly III IM 808*2 

mandatory, see below, 
mines ... 


... ... 746 7 

... 747 n, Soon 

748«, 750/1 

... ••• 7 50 

•11 ... 744^ 

... ... 738 

... 737-8 

... ...741-4 

790-1 

792, 803, 8o5«, 811,812 
835 .171 
34 , 734 , t4> rS, 181 6 
749«, 817 


nuisance ... 

patents..* 
principle 
public matter 
waste ... 
when granted 
wrongful execution sale 
irreparable injury (See Injury) 
jurisdiction expansive • •• 734 ' 

limitation 
mandatory ... 

form of... 
interlocutory or temporary 
perpetual ... ... 

delay and acquiescence ... 
discretion 

altered circumstances 
damages when given 
hardship to defendant 
injury doubtful or trivial 
plaintiff's motives 
public benefit ... 
safety ... 
extent of jurisdiction ... 
abuse of statutory 


breach of contract 
copyright 

easement, disturbance of 
joint property 
nuisance 
patent 


- 747 9 
812-34 
820-3, 184. 
82.3 ,rt 3-4 
... 827 
826, 834 

... 824 

828-30 
832 
83O 

... 832 
...812-3 
authority 

820, 188 
818, 182 
815, 182 

813- 4 ,183 
817, 182 

814- 5, Ms 
... 815 


MINlSr^ 





INDEX. 


<SL 


287 


Page. 

I NJ UNCTION— contd . 

trade-mark ... 815, 282 

trespass ... ,..815-7 

waste ... ... 815 

threatened injury 827, 183 

'negative specific performance’ ... ... 35, 768 

operates in personam ... ... 766, 263 

in prcesenti and in fitturo and not retroactively ... 767 

perpetual ... ... 34-5, 736, 75« 812, 167 

extent of jurisdiction : 

breach of confidence ... ... 809, j6q, JfQ 

contract ... ... 767, z68 t 274 

trust ... 785 8, 168 > 169, 177, 178 

civil wrong cognisable by municipal court ... 8u 
copyright ... ... 805-6, 170 , 180 

easement, disturbance of 802-5, 170 , 173, 175 

continuing tort ... ... ... 804 

instances ... ... 805, 176 , 180 

substantial interference ... 803 173, 177 

use of real property ... 804, 176 


See Easement. 

labour and capital, conflict between . 
lease 

literary property 

negative agreements 151, 

coupled with affirmative 
American doctrine 
Indian law ... 
plaintiff’s conduct 
present English doctrine • 
damage not necessary 
form positive 
implied 

part of contract 

restrictive covenants • 

nuisance 

instances 
tenant’s right 


See Nuisance, 

partnership 

dissolution of 
patent 

political wrongs 
privacy, right of ... 

tort not affecting property 

See Defamation. 
trade-mark ... ... 

trade-name ... ... 

imposition upon public 
trespass ... ... 


.. ... 811 

77 2. 174 
.. 808, 17 O' 182 

7 68, 775 . 779 - 174 

•• 774 - 85 , 193-6 

... 782 

.. 783, 194 

784, 193, 19 S, 196 
.. ... 780 

... 77! 

... 769 

772, 778, 19s 

769, 770 

• t ... 770 

,.798-802, 273, 

800-1, 170, 280 

.. ... 801 


772-4, i8 f 269 , 179 

“• 773 

... 805-6, 270 , 280 
... ... 812 

... 809, 274 

... 810, 273 

... 806-7, 270, 180 

... 806-8, 180 

... 807, 180 

in 791-5, 170, x8q 


288 


INDEX. 



Page. 

Injunction— contd. 


continuing ... 

... 794/i 

growth of jurisdiction ... 

... 79P2 

See Trespass. 


ward, custody, education and marriage of 

810, 173-4 

waste ... 

CO 

in 

by Hindu co parcener 

798, 170,179 

female 

797, it 5p, 179 

legal 

... 75*6 

not ameliorating ... ... 

... 796 

wilful ... ... 

... 796 


See Waste. 

perpetual 

legislative bars 

absence of plaintiffs interest 
act of state 

application to legislature 


75 S 67 
755 .192 3 

763 . 766 , 

763, 188 


other equally efficacious remedy obtainable 759,789 ,190 

' ... '/59.767 

760-3, 789-91, 190 1 
75 8, 832, 190 
... 756, /pi-2 

... 764-6, 186-8 

... 766, /<?p 

752-5 
34, P2, JdJ 
35, 752 
834, 

• •• 734 

... 34*5 
... 767, 182 

••• 35 > 75 2 5 > 7 77 


criminal prosecution 
damages 
plaintiff’s delay 

inequitable conduct 
proceedings in Court, civil 

criminal 

when granted 

preventive relief, ordinary form of 

primary remedy 

procedure (see Suit) ... 

prohibitor}' 

restrictive 

scope of remedy ... 

substitutional remedy of damages 

See Damages, 

temporary, see interlocutory above, 
and receiver 

Injury, 

and fraud ... 

apprehension of, reasonable 
doubtful ... mi ... 

irreparable ... ... ... 

material, see Reversion 
serious 

submission to ... ... 

Substantial ... ... 

threatened 
trivial 

See Damage. 

Innocent 

party, rescission against 
plaintiff, see Plaintiff. 


... 68b 

**• 3° 5 

... 6oo, 829, 133-4 
... 828 

761, 790-1, 799, 809 
02, 93 

... ••• /.?/ 

— ■» 475 

7 73 » *73 
827, J75, 186, 189 
828*9 


578,593 


INDEX. 


289 



Insolvency 
of defendant 

judgment-debtor 
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580-3, 201 , 104, r*3’4 
judgment ... ... ... ... 426 

law ... ... ... 425 - 9 . 435 . S 45 - 6 * 55 *> n 4 

as medium of proof of other ground of relief ... 431 

Indian law ... ... ... 427-30, 434 

period when material ... ... ... 424 

restitution, see Restitution ... ... 595, 127 

unilateral ... ... ... 580-3., So 

defendant’s ... ... ... 408-17,//* 

due solely to defendant ... ... ... 414 

induced or contributed to 

by plaintiff ... ... ... 408 

known to plaintiff ... ... 411 

due to negligence ... ... • 420 

English doctrine regarding, old ... 408, 416 

modern ... 416-7 

relief on ground of 

hardship ... 417,583,//* 

Indian doctrine ... Ml 414, 418 

plaintiff's ... ... ... 407, 553, 554 

See Cancellation, Equitable Defences, Rescission, 
Rectification. 

Mistaken 

impressions ... 288,405,413,424 
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Money, 

claim 

compensation, adequate 
importance of 
measure of value and loss 
when must be accepted 

See Common Law, Compensation, Damages. 


Page. 

'97 
I93“5 
... 20 

20 , IOI 
... 20 


Monopoly 

Ml 

... 

114, 187, 188 

‘More or Less’ 

«!• 

... 

220, 366, 423 

Mort d’ancestor 

writ of ,,, 



... 72 

Mortgage , t . 

• • 1 

... 

... 5 2 

agreement for 

... 

... 

... 124 

and sale 

id 

• •1 

342, 694 

consequential relief 

«• • 


646, 647 

contract to discharge .... 

• • > 

... 

... 143 

decree, sale of 


... 

... 67 

foreclosure of 


••• 

... 694 

redemption of 


... 

1 661, 693 

sale of property under 


. 1 . 

... i6o-e 

specific relief 


... 

... 38 

subsequent 

tit 

... 

... py 

suits, receiver in 


a*. 

...693-5 

usufructuary 

• d 

... 

... 70 


See Agreement, Equity of Redemption, Lease, 
Mortgagee, 

' and mortgagor, adverse possession ... 

declaratory suit by ... ... 

prior and subsequent, receiver between 
Mortgager, see Mortgagee. 
injunction against ... 

Motive 

for contract ... ... t „ 

Moveabl^ property 
■and immoveable 
defined 

lost, finding of 

non-existent, contingent right to ... 
pretium affectionis of ... ... , 

rare and unique ... 

specific recovery of ... ... 

wrongfulxletention of ... 

transfer ... 


624 

694 

797 

381 


119-21, 5 4 
85 «, 44 
—87, 45 
634 

90, 110,57 

91, M I. 46 
85, 88-93, 44S 

85. 8S, 45 
85, 46-7 


See Chattels. 


Multiplicity, 

of action, see Action. 
proceedings , 


765 , 7 S»i, 793 , l &7 
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Municipality 

and rights of citizens 
breach of trust 
chairman of ... 

commissioner of 
discretion of 

mufassil, injunction against 
receiving officer of ... 

Mutuality, 

bilateral contract ... 

equitable doctrine of 
Indian law 

of obligation of contract 
remedy 

optional contracts • «* 

terminable contracts ... 

time when tested 
unilateral contracts 
waiver 


Page. 

189, 25811, 622, 747*, 142,193 
... ••• ... 787 

.. ... •• 675-6 

... 6;6«, 677K, 160 
- ■■■ 679, 188 

.. - 682, 787, 159 

... 638 

... 437 

... ... 436, 439, 456 

438-9, 7 S 
440, 785 

... ... ... 440 

440,443 

.. ... .... 442 

*. ... 446 

*. • *» .it 44 2 

... 443 


• •• 

• it 

See Equitable Defences. 


N 

Name 

when misleading ... 

Navigation, 
obstruction of 

Near relation ... 

Necessary 

articles ... 

Necessity 

and convenience 

legal, see under Hindu Law. 


... 807, 180-1 

... 802 

*•1 •*. 263 

... 117 

... 116 


Negative 

agreements, contracts or covenants, enforced by injunction 

150L 202, 204, 493 


Negligence, 
and mistake 

of law 

consequences of 
crass 

failure to read 
gross 
of vendor 


See Injunction. 


340 n t 342, 


Negotiation 

course of, obligation to speak arising out of 
Nelson, R.A., 

on injunction and Damages ... 


554. 555 

... 429 

420, 472, 479 
409-10 
... 556* 
... 477 
... 35°« 

237i 477. 550 

... 283 


*•» 


754 
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New^ York, 

Civil Code,see Civil Code. 

N ON-TECHNICAL 

words used by the legislature ... **• ... //t> 

Notice ... ... ... ... 322 11,97,106 

absence of equity of purchaser . . ... 482, 494 

actual ... ... 322, 29, 107 

and registration ... — 5 J 4 > J °7 

constructive ... ... ...296,322, 29,107 

possession ... ... ... ... *07 

doctrine of t ... ••• ... 5’3 ?; 

inapplicable where complete title lias fussed 323 
of rescission ••• ... ... A « 47 $ 

See Purchaser, Transferee. 

Novation \ 

of contract, see Contract 

Novel Desseisin, 


3337 5<>7 


—lly 72 


writ of 

Nuisance ... ... 760, 761, 79 b Sl2 » 82 3 «» 827, 185 } 189 

and injunction, mandatory ... ... 814-5, 183 

perpetual 75 2n f 788, 790?/, 798-807, 829 zjj t 189 
temporary. ... 747 n > 800// 

by crowd ... i«« \ ••• $ 00 

noise ... ... ... ' 735. 800 ,170,180 

smoke... ... — ••• 80 0,170,180 

bouses of ill-fame ... ^ 8 oqb 

‘ physical comfort ••• ... ••• *. 799-801 

public % ... • ** ... 799 ) 

water, abstraction, diversion, obstruction, pollution of ... 8 qi 


O 

| 

Object 

■ of contract, lawful 
Objects 

and Reasons, see Statement. 

Obli«atj6n 

consensual 

contractual 

defined ••• 

discharge of, by plaihtlff 

distinguished from duty 
imperfect ... ... 

agreements of ... - 

irrecusable ... 
moral 

and legal distinguished 
paramount ... 
present, to future liability 


169 


i6r, x68 ] 172, /7j, 182 
... 6, 7 

... 12*, 494 

3 - 4 . 95 . 734, ^ 

s ... • — 46) 

• •.. ■ — 3» 

... ... 288 

9 6 - 55 o. 3 r 

... 4« 

6,‘305 

... 2?f ft, 24 

••• 4) 7 

... 635 
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Obligation —com id. 

recusable 

11 « 

... 

... 4 n 

restrictive 

■ *. 


... 494 

to do and to forbear ... 

•»• 


95 

speak or disclose ... 

1 1 • 

• •• 

277 - 9 . 57 2 

antecedent wrong ... 

... 

... 

... 278 

course of negotiation 

... 


..283-5 

fiduciary relation ... 

... 


. 277-8 

statutory obligation 



.. 286-9 

subsequent n M , 


■.. 

...285-6 

uberrima Jidei 

... 


278-83 

Obligee, 

disability caused by ... 

... 

•M 

461 

Offences. 

compounding of ... 

... 

9 ft t 

... 177 

Offer, 

acceptance of ... 

• « • 

t •* 

240 

memorandum of ... 

*•1 

* ■ t 

... 240 

snapping at 

... 

444 

412 

withdrawal of ... 

• tl 


.. 244 

Office, 

ouster from 

... 

... 

647, 649 

remunerated by voluntary payments 

... 

... 637 

right to, declaration regarding 

... 

... 

... 625 

Official 

inaction, corrective of 

•»« 

... 

... 673 

Omission, 

deliberate 


3 O 0 , 323 , 552 , 120 

fraudulent ... 

... 

... 

... 286 

to sue ... 

... 

... 

63'. 643-4. 124 

Onus probandi 

in suit for declaration ... 


... 

620 n y 669, 145 

rescission 

t* ft 

... 

... 598 

inversion of, possessory suit 

... 

... 

73 4i 37 

of acquiescence 


... 

823 n, 184 

bona fide purchase without 

notice 

... 

... 106 

undue advantage ... 

... 

... 

... Ill 

influence 

... 

... 

266//, 133 

when shifted 

... 


83. 

Oppression, see Hardship 

.., 

... 

378, 400, 585 

Option 

bilateral contract ... 

**• 

If" 

... 4 JO 

of defendant ... 

• i. 


... 434n 

party 


Ml 

• •• 124 

to purchase 

■ 1 « 

Ml 

337 , 73 

rescind 


9 *• 

567,568-9 

unilateral contract 

... 

♦ 4 # 

443 
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Optional 

contracts 

construction of 
‘Ordinary diligence’ #m 
Ouster, see Dispossession, Office. 
Outlaw 

contract by ... Hi 

Overprice 
Ownership 

and possession ... 

possessory rights and remedies’ 
obligation annexed to ... 



Page. 

... 146*7 
Y 47 9 
... 297 

... jyi 


... 251 

397' 402 

... 60 

61 

••• 494 


P 


Pardanishin 

ladies 

presumption 

undue influence* issues of 

See Privacy. 


... 26S 70, 598, 809 

... ... 268 

... ... 270 


Parliament, 

petition to, injunction against 
Parol 

agreement 

assertion 

evidence, see Evidence. 
variation, see Variation. 


764, 188 


434 . /< V . 104 
658-9 


Part performance, see under Performance. 
Parti ceps cri minis ... 

Parties, 

array of, see under Suits. 

competency of. to contract, see Incapacity. 

conduct of, see Conduct. 

privies of, ... 

unequal position of ... [ m [ 

Partition (see Hindu Law) 

Partners, see Partnership. 
contracts between 
fraud oi ... ... 

trust 

unfair conduct of 

Partnership, 
accounts of 

agreements relating*to 
creditor of ' 


650, 818 >1,53, 10$, 


5 


*•* 6>4 

37?* 400. 58; 

*53 


ISO, 212/?, 769, 772 

— ... 574 

— 787, as 
75 <>> *91 

... 446??, 693 

189, 212, 77 

in 635 
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Partnership— contd* 
dissolution of 

injunction ,4. ... 

interest in, contract for sale of 
receiver in 

specific relief • M 1*1 

Patented 

articles ... 

Patents 

assignment or sale of ... 
delay in disputing infringement of 
injunction, mandatory . 

perpetual ... 
temporary ... 

PATWARI, 

purchase of land by ... ... 

Pauper, 

injunction against 

Pawn, see Pledge ... ... 

Pay, 

judicial 

military ... 

Payment 

of money, decree for ... 
or performance by instalments P . ( 

Peacock, Sir B., 

on doctrine of laches ••• 

Penal 

law, not specifically enforced 
Penalty 

and liquidated damages • »» 

satisfaction ... 

to secure performance of contract ... 

Pension, 

assignment of ... 

Perform, see Ability to Perform. 
Performance, 

by plaintiff ... ... 

deferred, contracts of ••• 
literal, not insisted upon ... 

part 3 of parol contract 
and Indian Courts 
parol variation 
equitable doctrine of 

inapplicable in India ... 
fraud, independent of doctrine of 
generally question of fact ... 

z—13 


3°S 

Page. 

•• ... 692 

.. 772-4, 169, 179 

... 118 

692-3, 709 
38,211-2,77 

M 151,757 

.. ill 

•• * 54 , 375 ", 526 
75S/?, 822 
.. ... 815 

.. 788, 805-6 

... 748?/ 

• • Ml 192 

.. 762, Itfp, IJO 

4S 1 47 

1* .*» 176 

... 176 

„ ... 460 

•M 153 

... 47 2 

. 6, 685, 34 

... 147 

... 147 

145-6, 77-2 
. »i 176 


... ... 443 

... 152 

341, 392, 458, 470, 5«? 

... 247 n 
323“4 

••• »*• 335 

... 3 * 3-8 

... *** 3*9 

... 320-t 

.*• 324 
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Page. 


Performance— contd. 
in contract of adoption 
irrevocable change of position 
may determine discretion of Court 
in case of reciprocal promises ,»• 
partial, not generally enforced ... 
exceptions to above rule i»« 
for vendee ... •-* 

and rights of third parties 
vendor, with compensation 
jurisdiction delicate 
principle artificial 
when refused 


... 510-I 

316-7 

324-5 

217, 3 87 n, 774 ,63 
217, 58, 60, 61 
223-5> 5ii, 536, 60-1 
225-6 

... 219, 535, 59, 6 ° 
... ... 9 

... 221*2 

... ... 221 


piecemeal ... ... 

possibility of, condition of contracts in India 
possible before decree ... ... 

relation back of ... ... 

series of acts 

specific, see Specific Performance. 

substantial • «i mi 


... 215,445 

... ... 345 

441, 458, 521, 97-8 
... ... 349 

... 74 

... 5 6 , 58, 60 


See Compensation, Promise. 


Perpetuities, 

rule against «• 

and negative covenants 


483 

494 


Personal, 

acts or proceedings ... 

bars to relief, see Fraud, 

considerations ... 

qualification 
quality 

service, agreements for 
exception 

volition ... 


163,5.? 

Misrepresentation ... 94 

499-5 01 ' 5 l8 
... ... 201. 74. 

... ••• $9, 107 

189, 201-3, 347> 437, 781-2, 74 
... ... ... 20371 

..I ... 201, 203, 74 


See Injunction, Master and Servant. 


Personalty 

and realty, contracts for sale of 
contracts for sale of 

Photograph, 

publication of, enjoined 
Picketing, 

injunction against 

Pillars 

of agreement ... 

Plaint, see Rescission, Suit 
amendment of, see Suit, 


Plaintiff, 

ambiguous agreement by, construction of 
benefit to ••• *»* 


... 119 

... 122 

... 809 

811 ,166 

... 32 


... 465 
391 - 2,494 


Ml 
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Page, 

Plaintiff— conid. 

conduct of, see Conduct, 

death of ... *«* 


669 

default of, substantial 

... 

... 470 

in statu quo 


— 3 2 5 

inability of ... •»« 

... 

... 466 

inconsistent positions taken by 

* »• 

... 464 

innocent 

... 

584, 114 

locus standi *of ... ... 

HI 

— 755 

mistake of, see Mistake. 

not innocent 

• II 

... 585 

objection persona! to ... 

• It 

94 

performance by ,*• ... 

• •• 

442 

personal interest of «.« ... 

• •• 


promptitude of 

... 

471 , 190 

status of ... • 

... 

617 8 

terms imposed upon ... 

Ill 

... 61 r 

title of ... ... 

♦ * 4 

607, 669 

present 

lit 

... 620 

strength of ... ... 

•« • 

63,621 ,35 

valuation of suit, see Suit ... 

variation in favour of ... 

• •I 

... 134 

♦ « « 

538 

wrongful acts or omissions of ... 

378 , 462 , 756 , 191 

Plan, see Map. 

PLEADINGS; See SUIT. 

Pledge, see Pawn. 

for loan ... 

ill 

44 

of faith ... ,m ... 

... 

... 22 

goods •** 

Mt 

4 < 5 > 47 

Plumer, Sir T„ 

on compensation and partial performance 

Ml 

... 222 

Police, 

Commissioner of ... 

III 

675-6 ,160 

Policy 

and principle ... 

Ml 

hi 428 

Political 

wrongs and injunction .*« 


812, 173 

Pollock, Sir F., 

on causes preventing true consent 

... 

... 29 

construction of statute and void agreements 

... 372 

false statements ... 

ill 

•*> 299 

law of contract ... •** 

.it 

•I. 98 

public policy ... ... 

■ II 

— 175 

Pollock, Sir F., and Maitland. F, W., 

on oldest common law actions 

... 

... 18 

Pomeroy, T. N., 

on building contracts ... 

• !• 

... 134 n 

cancellation of void deed ... _ 


... 605 

contract, as subject of judicial action 

• * + 

... 199 
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Pomeroy, J. N.~ contd. 

defendant’s insolvency ... • *<» 

discretionary remedy in equity 
feature^ and incidents of enforceable contract 
inadequacy of consideration ... 
jurisdiction of specific performance 


Pack. 


Ml l 62 

40, 232-4 

— 230 

... 399 
103-4 


Possession, 

actual and formal or symbolical ... ... ... 51 

adverse ... ... ... ... 700 ,38,14$ 

against wrong-doer ... ... ... 65 

and juxtaposition ... ••• ... 45 

notice ... ... ... ... 514 

ownership or property ... ... 60 

constructive ... ... 51,645, 649,^, 752 

continuing relation ... ... ... ... 47 

continuous ... ... ... ... 6$ 

degrees of, three ... ... ... ... 48 

derivative ... ... ... 49, 51 

elements of, corpus and animus ... ... 46 

evidence of >■> ... 39-40 

ownership ... ... ... ... 61 2 

exclusive by nature *«• Iff S 3 

follows the title ... ... ... 65, 40 

joint ... ... 53, 650 

and injunction ... ... ... ... 59 

conflict in Allahabad decisions... ... ... 556 

decree for ... ... ... ... 57-9 

Juridical or legal ... ... ... 76, 38 

never acquired by wrong-doer ... 75,623 

legal and physical ... ... ... 50# 76 

mediate and immediate ... ... 51, 77 

mental relation HI ... 46, 49 

nine points of the law ... ... ... ... 61 

not sufficient in ejectment except against wrong-doer 63, 65 
objective realisation of free will (Kant) ... ... 44 

ownership (Ihering) ... ... ... 60 

of co-sharers ... ... ... 57 

receiver, see Receiver. 

physical power to exclude others „« •11 47 

relation ... ... ... 45, 47 

present right to ... ... 86, 44 

distinguished from special property ... ... 86 

presumption raised by ... ... 61, 64 

prevails where good title not shown ... 63-4, 69 

prior, see Possessory Suit, Possessory Title. 
substantive right apart from true owner’s title... ••• 68 

symbolical ... ... ... ... 52, 649, S9% *S 2 - 

tacking of ... ... ... ... 65 

title or root of title, see Possessory Title ... ... 62 

under defective title ... ... ... -.532*4 

without animus dontini no true ••• ... ... 49 
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Possessor, 

bona fiJ< t improvement by 

Possessory Suit _ 

after six months of dispossession 
anterior juridical possession ... 

common right ... 

constructive possession 
custody 

decree, effect of • •• ... 

finality of ... 

not res judicata in title suit ... 
dispossession, extent of ... 

facts to be proved by plaintiff 
history of ... ... ... 

immoveable property ... ... 

in India, under Act XIV of 1859,5. 15 
I of 1877, s. 9 

inadmissible defences in ... 

incorporeal rights ... 
injunction ... ... 

limitation ... ... 

mesne profits 

no question of title ... ... 

not against Government ... 

objects of 

partial possession ... ... ... 

plaintiff, who may be ... ... 

lessee and lessor ... ... 

mortgagee and mortgagor 
title suit treated as 
writ of novel disseisin ... 

Possessory Title, 

in ejectment ... ... 

other cases 

nature and extent of ... ... ... 

suit on 

when available M . ... ... 

Possibility 

of performance, see Impossibility, Performance 
right, see Right. 

POTHIER, 

on concurrence in contract (ii 

elements of contract 

Poverty ... ... 

of executor or trustee ... ... 


309 

Pagb, 
532 4 

.. 74-6, 82, 36-4.4 
■■ 68 , 43 

75 - 6 , 38, 39 
>• 82 

77 , 38 
76 ,38 

■■ 83, 42 

83, 36, 43 

83 - 4 , 42 
78 , 37, 40 

• • »*• 40 

... 71-2 
81,4/ 
67 
67, 3 <* 

82. 42 
79-82 

83.42 
67, 68, 36, 44,134 

83, 42-3 
. 69, 84, 42 

84, 36 
69, 70, 72-4, 36-7 

• 78 , 39 

... 37 

. 77-8, 38-9 

77 . 38 
84, 41 

•• ... 71 

... 63 

64, 66, 71 
63, 70 ,35 

I. Ml 69 

• t ... 64 

••• 345 


Power, 

document executed in pursuance of, rectified 
due exercise of 

informal instrument of, and charities 
statutory 


. ... 236 

• ... 244 

163,460,476,762 

• 696, 7 19 

... 119 
91, ro8 
. ... 321 

. ... 795 
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Power— contiL 

to perform contract, see Ability ... 
subsequently acquired 

Preamble 

of Act, shows scope 

Pre-emption, 
covenant of 

right of, enforcement of 

not affected by notice 

Presumption, 

regarding immoveable property ... 


Page. 


457 

45 ^ 


21 


.♦ 494 W 

163, 21272, 541, 773«, 52 
107 


^ 9 ,5V 


See Illegality, Pardanishin. 


Pretium affeciionis 

... 


9, 90 1 , no 

Prevention, 

true specific performance 

... 

... 

... 28 

Price, 

abatement of ... 217,219,227, 

of property knowingly and deliberately fixed ... 

535,57, 59 , <57 

401 

work of art 


*«• 

... 112 

rectification of 

• • • 


«. . 608 

uncertain 



204-5 

where fixed by Court 

, 4i 

IM 

... 205 

not so fixed 

... 

... 

... 204 

Priest, 

attached to temple, see Temple 

Ml 

• M 

... 62 5 

not so attached ... 

* t • 

ftM 

... 637 

Principal and agent, see Agent 

■ t* 

t #§ 

... 499 

fraud 


... 

290 

right of suit between ... 


... 

••• 503 

Privacy, 

right of, *m America ... 

■ a. 


... 8o9« 

India 


Mt 

809, 174 

Privilege 

... 

»** 

... 805-6 

exclusive ... 

... 

... 

... 187 

Prize fight, 

injunction against ... 

Ill 

... 

• a. 760 

Probate, 

receiver after grant of 

* • • 

tit 

... 690 

Procedure, see Suit. 

English law of contract, and 


*■* 

... 1 I 

injunction 

* * • 

... 

834 , IJX -2 

legislation regarding 

M* 

... 

... 23 

receiver, appointment of 

■ ** 

... 

... 726 
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Proceedings, see Multiplicity 

execution, and declaratory suit ... 


... 148 

stay of, in Court Civil 


... 764 

Criminal 

... 

... 766 

thakbust 

... 

... 246 

Professional 

man, breach of confidence by 

in 

785-6 

Profit, 

dependent on future events 

... 

... 152 


Profits, see Immoveable Property, Possessory 
Suit, Vendee. 

Promise, 

absolute *«• 
conditional ... ... 

defined ... ... ... 

performance by plaintiff of his ... 
promisor’s power to fulfil ... ... 

reciprocal ... ... ... If . 

Promisee, 

right of, to damages and specific relief 
Promisor, 

bankruptcy of ••• ... •»* 

death of, before performance 
default of ... 

misadventure of ... M . ... 

repudiation by joint ... ... 

Promissory note, see Bill of Exchange. 

endorsement of ... ... 

Promoter 

of company, contract by 258, 505-6, 7^9, pj, 109-10 


•• 335 
335 
II,237 
« 442 

21 

3 * 4-5 

.. 231 


ft *t 
• M 


358 

500 

345« 

347 

X 2 5 

S3 


fiduciary position of 
when enjoined ... ,,, 

See Company, Corporation, Director. 
1 Proper Rate ’ ... 

Property, 

declaration regarding g „ 

encumbered, sale of ... ... 

exoneration of, contract for ... ... 


261, 78 
808 


367 


• •• 

• M 


/43 
160 

immoveable and moveable ... 119, 6f f p<Y, 176^7 

See Immoveable and Moveable. 


in custodia tegis 
medio 

f OS S3 

joint, receiver for 
sale of 


647,690 ,152 
687, 690 

J 43 
... 691 

... 459 


... 
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Property— contd , 
literary 

not capable of enjoyment ... 

of fluctuating or speculative value 
which receiver may be appointed 
rights of, and injunction 
specific, contract relating to ... 

trust, see Trust. 

vexatious interruption to enjoyment of 

See Chattels, Estate. 

Proposal, 


Page, 

... 808 

388 
34Q. 476 
... 690 

788, 34 ,176 
... 118 

... 746 


defined ... 

... 

... 

!•» 

... IO 

memorandum of 

... 


. • ■ 

.11 240 

revocation of 

II* 

§•• 

*11 

243 ». 244 

Prosecution, 





stifling of 

• •• 

« *• 

»i. 

... 177 

Prospect, 





building obstructing 

• •• 

... 

m 

... 83071 

Prospectus, 

• lb 

• ft ft 

... 

— 292 

misrepresentation in 

... 

• ft* 

!•• 

... 579 

Protection, see Settlement. 




Public 





benefit 

M* 

4 ft 

«•« 

... 830 

fraud upon 

• •ft 

• • • 

306, S07, 94, 1S0 

inconvenience to 

• • • 

• •• 


377 

interest, and specific performnace 


», , 

208-9, 376 

offices ... 

lift 

• *• 

* • • 

... 176 

safety 

• •• 

... 

• •• 

... 832 

Public Duties, 





enforcement of, by Presidency High Courts 

Ml 

673 . IJ 9-64 


conditions of 
not allowed against Crown 
procedure 

See Mandamus . 


Public policy 
and arbitration 


illegal agreements 
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life-tenancy ... ••• 

mortgaged ... 

partnership concern Ml tM 

trust ••• •** ••• 

protection by Court ... ••• 

provisional remedy 
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conjugal, see Conjugal, 
contingent ,,, 

created by past transactions 
customary ... 
defined ... it , 

doubtful, see Family ... 
in personam 
rent 

incorporeal ... ... 

legal and equitable 
personal ... ... 

remedial ... 
riparian ... 
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sleeping over ... 

special or temporary ... 
to damages and specific relief 
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Riparian 
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Roman Law, 
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interdict unde vi^ see Interdict, ... 
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specific performance not recognised in 

Rom illy, Lord, 
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substance and form ... 

Rules 
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and mortgage, breach of condition as to payment 
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encumbered property 
furnished house 
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offices m. 
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proceeds 

with all faults ... 
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and equitable relief ... 

Scotch Law, 

building contracts 
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PREFACE . 


In publishing these Lectures I have preferred 
to retain the form in which they w T ere delivered 
at the University Senate House in Calcutta in 
October and December, 1906. The text, how¬ 
ever, has been carefully revised and some new 
matter added ; the footnotes especially have been 
amplified. I have not departed from my original 
plan of explaining the principles instead of 
merely digesting the cases. But I believe the 
practising lawyer will find that all Indian cases 
which are relevant have been here referred to. 
No case has been rejected simply because it is 
the decision of an unchartered court or does not 
find a place in the official reports. English cases 
have been freely cited and American cases have 
not been ignored. The mufassil lawyer in this 
country generally fights shy of foreign decisions, 
and not so very long ago even in some of the 
High Courts the citation of English precedents 
was not always appreciated. But with increasing 
knowledge matters have now improved, though 
the American case-law unfortunately yet remains 
a terra incognita for most of us. Now it may be 
frankly conceded that neither English nor Ame¬ 
rican decisions are binding upon the Indian 
Courts, But the Specific Relief Act is admit¬ 
tedly based on doctrines of equity jurisprudence 
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which were originally developed in England and 
are now administered equally by English and 
American Courts, and some of its provisions have 
been bodily extracted from the draft Civil Code 
of New York. The guidance afforded by the 
decisions of these foreign courts in interpreting 
and applying the provisions of the Indian Act is 
therefore of peculiarly valuable character. It is 
scarcely necessary to emphasise that the essential 
principles of equity know 7 of no local or temporal 
conditions, and that no genuine student of law, 
or of any other subject of study, for the matter of 
that, can object to light because it comes from 
one quarter rather than another. 

In citing foreign decisions I have, for the 
benefit of students, frequently added references 
to some of the many volumes of Selections of 
Cases which have been published in America and 
England. The ordinary practice of the Indian 
student of law to study statutes and text-books 
and neglect leading cases is, in my humble 
opinion, not at all to be commended. 

1 regret very much the delay which has 
occurred in the publication of these lectures. 
This is principally owing to repeated and pro¬ 
tracted attacks of illness which 1 suffered from 
while the book was passing through the press. 
This fact also accounts for the inordinate length 
of “ Corrections and Additions.” I have, however, 
tried to make amends by reprinting by way of 
appendix the provisions of the Acts of Indian 
Legislature passed in 1908, which bear upon the 
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subject-matter of these lectures. With the 
object of making the book complete and self- 
contained, I have also reprinted at the end the 
Specific Relief Act 'with brief annotations, and 
such supplementary matter as is likely to be 
found useful. 

My obligations to previous writers I have 
endeavoured to acknowledge in the footnotes. 
But I do not think they fully disclose the immense 
debt of gratitude I owe to Sir Edward Fry, Sir 
Frederick Pollock, and John Norton Pomeroy, 
without a careful and constant study of whose 
well-known works 1 do not think I could have 
written much of what is to be found in the 
following pages. For references to the decisions 
of some of the unchartered superior courts in 
British India I am indebted to Mr. T. V. Sanjiva 
Row’s excellent compilations. My brother Sj. 
Sushil Chandra Banerji, B.A., of the 

Provincial Civil Service, has helped me to prepare 
the Index, and with his assistance my friend Sj. 
Jagabandhu Phani, M.A., Vakil, High Court, has 
prepared the Table of Cases cited. My friend 
Sj. Sarat Chandra Chaudhuri, M.A., LL.B., 
Vakil, High Court, helped me to prepare part of 
the manuscript for the press. To these gentle¬ 
men I desire to express my thanks. 


September, 1909. 


S. C. B, 
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Selection of Cases on Contracts, by S. 

Wiiliston, 2 Vols., Boston. 

Selected Cases on the Law of Quasi-Con¬ 
tracts, by E. H. Woodruff, Indianapolis, 
*9°5- 

Periodicals. 

Allahabad Law Journal. 

American Law Register. 

American Law Review. 

Bombay Law Reporter. 

Calcutta Law journal. 

Calcutta Weekly Notes. 

Columbia Law Review 

Harvard Law Review. 

Journal of the Society of Comparative 
Legislation. 

Law Quarterly Review, 

Law journal, London. 

Law Magazine and Review. 

Madras Law Journal. 

Reports, 

(a^ Indian. 

Allahabad Law journal Reports, 1904—. 
Allahabad Weekly Notes, 1881-1908. 

Agra High Court Reports, 1866-8. 

Indian Law Reports, Allahabad Series, 
1876—. 

Bengal Law Reports, 1868-75 
Do. Appellate Civil. 

Do. Appendix. 

Do. Supplemental volume of Full 
Bench rulings, 1862-8. 

Indian Law Reports, Bombay Series, 
1876—. 

Bombay High Court Reports, 1862-75. 
Do., Appellate Civil 
Do., Original Civil Jurisdiction. 
Bombay Law Reporter, 1899—. 

Printed Judgments, Bombay High Court, 
1869-1900. 
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LIST OF ABBREVIATIONS, 
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Boulnors 

Boiirke 

Burma L. R. 
Cal. 

C.L. ]. 

C. L. R. 

C. P. L. R. 

C. W. N. 
Coryton 

Hay 

Hyde 

I. A. 

I. A., Sup. 
i. L. R, 

Ind. J ur I? N. S. 

o. s. 


L. B. R, 

Mad. 

Mad. H.C., (H.C.R.) 
Mad. Jur, 

Marshall 


Morfey, Dig. 

M. I- A., Moo, I, A 
M. L. J 3 R. 

M. L. T. 

N. L. R. 

N. VV. P., H. 
(H. C. R.) 

o. c. 

P. L. R. 

P. R. 

P. W. R. 

S. D. A. 

Sel, Ca, 

Sev. 

Sind L. R. 


c., 


Tay. & Bell 


Travancore L. R. 
U.B R. 

W. R. 


Boulnois* Reports, Calcutta, 1855. 

Bourke's Reports, Calcutta High Court, 
Original Side, 1865. 

Burma Law Reporter. 

Indian Law Reports, Calcutta Series, 
1876-. 

Calcutta Law Journal Reports, 1905—. 

Calcutta Law Reports, 1877-84. 

Central Provinces Law Reports, 1886-J904. 

Calcutta Weekly Notes, 1896—. 

Coryton*$ Reports, Calcutta High Court, 
Original Side, 1862-3. 

Hay's Reports, Calcutta High Court, 1863. 

Hyde's Reports, Calcutta High Court, 
1863-4. 

Law Reports, Indian Appeals, 1868—, 

Do., do. , supplementary volume, 
1872-3. 

Indian Law Reports, 1876—. 

Indian Jurist, Calcutta High Court, New 
Series, 1866-7. 

Do. do. Old 

Series, 1862. 

Lower Burma Rulings, 1872—. 

Indian Law Reports, Madras Series, 
1876—, 

Madras High Court Reports, 1862-75, 

Madras Jurist. 

Marshall's Reports, Calcutta High Court, 
1862-3. 

Morley's Digest. 

Moore's Indian Appeals, 1836-72. 

Madras Law Journal Reports, 1881—. 

Madras Law Times, 1906—. 

Nagpur Law Reports, 1905—. 

North Western Provinces High Court 
Reports, 1869-75. 

Oudh Cases, 1898—, 

Punjab Law Reporter, 1900—. 

Punjab Record, 1867—. 

Punjab Weekly Reporter, 1907—, 

Sudder Dewany Adawlut Reports. 

Oudh Select Cases. 

Sevestre’s Reports, Calcutta. 

Sind Law Reporter, 1908—, 

Taylor and Bell's Reports, Calcutta Su¬ 
preme Court. 

Travancore Law Reports, 1885—. 

Upper Burma Rulings, 1892—. 

Sutherland's Weekly Reporter, 1864-76. 
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LIST OF ABBREVIATIONS. 




A. C. 

Adol & E. ) 
A. & E. j 

Aleyti 

A mb. \ 

Ambl. j 

A ns. 


Atk. 

B.& Aid. 

Ball & Beau ^1 

Ball & Be. ( 

Ball & B, r 

Ba. & Be. ) 

IL & C. 

Beat. 

Beav. 

Best & Sm. 

Birtg. 

Bing., N. C. 

Bli. N. S. I 

Bligh, N. S. | 

Bos. & Pul. ) 

Bos. & P. > 

B. & P. J 

Bro. C. C. ( 

„Bro. Ch. ) 

Bro. P. C. 

Buck, Bankr. G. 

Burr. 

C. B, 

C. B.i N. S. 

C. P. 

c. P. D. 


( 5 ) English , Scotch and Irish, 

Law Reports, Appeal cases (House of 
Lords), since 1876. 

Adolphus and Ellis's Reports, King’s 
Bench and Queen's Bench, 12 Vols., 
1831-1842. 

... Aleyn’s Reports, King's Bench, 1 Vol., 
1646-1649. 

Ambler’s Reports, Chancery, 2 Vols., 

1725-1783 

... Anstruther's Reports, Exchequer, 3 Vols., 

1792-1797. 

... Atkyns* Reports, Chancery, 3 Vols., 1736 

1754. 

... Barnewall and Alderson's Reports, King's 
Bench, 5 Vols,, 1830-34. 

Ball and Beatty’s Reports, Chancery 
(Ireland), 2 Vols., 1S07-14. 

... Barnewall and Cresswell’s Reports, King’s 
Bench, 10 Vols,, 1822-30. 

... Beatty’s Reports, Chancery (Ireland), 
1 Vol., 1813-30. 

... Beavan’s Reports, Rolls Court, 36 Vols., 
183S-66. 

... Best and Smith's Queen's Bench Reports, 
10 Vols., 1861-70. 

... Bingham's Reports, Common Pleas, io 
Vols., j 822-34. 

... Bingham’s New Cases, Common Pleas, 
6 Vols., 1834-40. 

Bligh’s Reports, House of Lords, New 
Series, 11 Vols., 1827-37* 

... Bosanquet and Puller’s Reports, Common 
Pleas, 3 Vols., 3796-1804. 

W. Brown’s Chancery Reports, 4 Vols , 

1778-94. 

... J. Brown's Cases in Parliament, 8 Vols., 
1702-1800. 

... Buck's Cases in Bunkruptcy, l Voh, 
1816-20. 

... Burrow's Reports, King’s Bench, 5 Vols., 
3756-72. 

... Common Bench Reports, 18 Vols., 
1S45-56. 

... Ditto, New Series, 20 Vols., 1856-65. 

... Law Reports, Common Pleas, 10 Vols., 
*865-75. 

Law Reports, Common Pleas Division, 
5 Vols., 1875-80, 


LIST OF ABBREVIATIONS, 


CXIV 


C. P. Coop* 

C. & P. 

Cal. Ch. 

Camp. 

Cas. temp. Talbot ... 
Ch. 

Ch,, Ch. A., Ch. Ap. 

Ch. Cas. 

Ch. D. 

Ch. Rep. 

Cl. & F. 

Co. Rep. ) 

Coke J 

Coll. I 

Coll* C C. S 

Coop. ) 

G. Coop. ) 

Cowp. 

Cox 

Cr. & Ph, ... 

Cro. Jac* 


C. P. Cooper’s Reports, Chancery 
Practice, i Vol., 1837-38. 

Carrington and Payne’s Reports, Nisi 
Prius, 9 Vols., 1823-41. 

Calendar of Proceedings in Chancery. 
Campbell's Reports, Nisi Prius, 4 Vols., 
1807-16. 

Cases in Equity tempore Talbot, I Vol., 

1 73037 . , _ . . 

Law Reports, Chancery Division, since 


1890. 

Law Reports, Chancery Appeals, xo Vols,, 
1865-75. 

Cases in Chancery, 1660-1697. 

Law Reports, Chancery Divisions, 45 
Vols., 1875-90. 

Reports in Chancery, 3 Vols*, 1615-17 Ia 

Clark and Finnelly's Reports, House of 
Lords, 12 Vols., 1S31-46. 

Coke's Reports, English King's Bench, 
13 parts, 1572-1616. 

Co!Iyer's Reports, Chancery, 2 Vols., 
1844-46. 

G. Cooper’s Reports, Chancery, 1 Vol, 
1792-1815. 

Cowper's Reports, King’s Bench, 2 Vols., 
1774-78. 

Cox's English Equity Cases, 2 Vols,, 


i745-*797- 

Craig and Phillips' Reports, Chancery, 
1 Vol., 1840*41. 

Croke's Reports, tempore James I, King's 
Bench and Common Pleas, x Vol., 
1603 25. 


De G,, F. & J. 
DeG.&J. 

De G , J. & S.) 

i) j. s. • f ••• 

Dr Cr.. M. & G. ) 

D. M. G. { 

De G & m. J 

De G. & S. J 

Dick. 

Dow 

Dow. & Ryl. 

Drew, 


De Gex, Fisher and Jones’ Reports, 
Chancery, 4 Vols,, 1859-62. 

De Gex and Jones’ Reports, Chancery, 

4 Vols., 1857-59. 

De Gex, Jones and Smith's Reports, 
Chancery, 4 Vols.. 1862-65. 

De Gex, Macnaghten, and Gordon’s 
Reports, Chancery. 8 Vols., 1851-57. 

De Gex, and Smale’s Reports, Chancery, 

5 Vols., 1846-52. 

Dickens’ Reports, Chancery, 2 Vols., 
1559-1598. 

Dow’s Reports, House of Lords, 6 Vols., 
1812-18. 

Dowling and Ryland’s Reports, King’s 
Bench, 9 Vols., 1S22-27. 

D re wry’s Reports, Chancery, 4 Vols., 
1852-59. 
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Dr. & Sm. 


... Drewry and Smale’s Reports, Chancery, 
2 Vols., 1859-65- 

Dr. &\V. 


... Drury and Walsh's Reports, Chancery, 
(Ireland), 2 Vols., 1837-1841. 

... Drury and Warren's Reports. Chancery 
(Ireland), 4 Vols., 1841-43. 

Dr. & War. 


E. & B. 


Ellis and Blackburn's Reports, Queen's 

El. & B. 

El. & BL 

} 

... Bench, 8 Vols., 1852-58. 

E., B. & E. 


... Ellis, Blackburn and Ellis’s Reports, 
Queen’s Bench, 1 VoL, 1858-60. 

East 


... East’s Repoits, King's Bench, 16 Vols., 

18oo-12. 

Eden 


... Eden's Reports, Chancery, 2 Vols., 
1757-66. 

Eq. 


... Law Reports, Equity Cases, 20 Vols., 
1865-75. 

Eq. Abr. 


... Abridgment of Cases in Equity, 2 Vols., 

1667-1744* 

Ex. 


... Law Reports, Exchequer, 10 Vols, 

1865-75* 

Ex. D, 


... Law Reports, Exchequer Division, 5 Vols., 
1875-80. 

F. 


... Fraser’s Court of Session Cases, Scot¬ 
land, 1898“1906. 

FI. & Kelly 


... Flanagan and Kelly’s Reports, Rolls Court 
(Ireland), 1840-2. 

Freera. 

) 

Freeman’s Reports, Chancery, 1 Vo!., 

Freem. C. C. 

r 

> 

1660-1706. 

Gift. 


... Giffard’s Reports, Chancery, 5 Vols., 
1857-1865. 

Gould. 


... Gouidsborough’s Reports, Queen’s Bench, 

1 Vo!., 1586-1601. 

H. BL 


... Henry Black stone’s English Common 
Pleas Reports, 2 Vols., 1788-96. 

... Mudstone and Coltman’s Reports, 

Exchequer, 4 Vols., 1862-66. 

... Hemming and Miller’s Reports, Chancery, 
2 Vols’, 1862 65. 

IL & C. 


H. & M. 


H. & N. 


... Hurls tone and Norman's Reports, Ex¬ 
chequer, 7 Vols., 1856-62. 

H. & W. 


... Hurktone and Walmsley’s Reports, 
Exchequer, 1 VoL, 1840-41. 

II. L. 


Law Reports, House of Lords, 7 Vols., 
1866-75. 

H. L. C. 


... Clark’s Reports, House of Lords, 11 Vols., 
1847-66. 

Ha. 

\ 

Hare's Reports, Chancery, 11 Vols,, 

Hare 

( 

1841-53- 

I. R. 


,,, Irish Reports, 1893— 

I. K. Eq. 


Irish Reports, Equity, u Vols., 1866-77, 


LIST OF ABBREVIATIONS, 
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Ir. Ch. R, 

lr. Rq R, 1 

Ir. Eq. J 

J-P. 

Jac. 

J. & H. 

J. & VV. 

Jones & Lat, } 

Jon. & Lat. f 

I. & Lat. f 

j. & L. ) 

Johns. 

Jur. 

Jur., N, S, 

K. B, 

K. & J. 

Kay 
Keen ) 

Ke. J 
Knapp 


Irish Chancery Reports, 17 Vols., 1850- 

67. 

Irish Equity Reports, 13 Vols., 1838-51. 

Justice of the Peace, 1837—. 

Jacob's Reports, Chancery, 1 Vol., 1821- 
23. 

Johnson and Hamming's Reports, Chan¬ 
cery, 2 Vols., 1860-62. 

Jacob and Walker’s Reports, Chancery, 
2 Vols., 1819-21. 

Jones and La Touche’s Reports, Chan- 
eery, (Ireland), 1 Vol., 1844-46. 

Johnson’s Reports, Chancery, r Vol., 
1858 60. 

Jurist Reports, 18 Vols., 1837-54. 

Jurist Reports, New Series, 12 Vols., 
1855-67. 

Law Reports, King’s Bench Division, 
since 1900. 

Kay and Johnson’s Reports. Chancery, 
4 Vols., 1853-58. 

Kay’s Reports, Chancery, 1 Vol., 1853-4. 

Keen’s Report, Rolls Court, 2 Vols., 
1836 38. 

Knapp’s Reports, Privy Council, 3 Vols., 
1829-36. 


L. J., Ch. 

Ex. 

C. P. 

P. c. 

Q. B. (or K. B j. 
L. R. (Ir.) 

Ch. D. 


Law Journal, Chancery, 1822— 
Exchequer, 1830-75. 

Common Pleas, 1822-75. 

Privy Council, 1865—. 

Queen's (or King’s) Bench, 1822—•. 

Law Reports (Ireland), Chancery and 
Common Law, 32 Vols., 1879-93, 


L. T. 

... Law Times Reports, 1859—. 

O. S. 

... Do., Old Series, 34 Vols., 1843-60. 

Litt. 

Littleton’s Reports, Common Pleas, x Vol., 

1627-31- 

Lane 

... Lane’s Reports, Exchequer, 1 Vol., 1605- 

Ld. Raym, 

X I • 

Lord Raymond’s Reports, King's Bench, 
3 Vols., 1694-1732' 

LI. & G. 

... Lloyd and Goold's Chancery Reports, 
(Ireland), 1834-9. 

M. & VV. 

... INIeeson and Welsby’s Reports, Exchequer, 
16 Vols., 1836-47. 

Mac. & G. I 

Macnaghten and Gordon's Reports, Chan- 

M. & G. f 

••• eery, 3 Vols., 1849-47. 
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Macq., MacQ. 

Madd. 

Man son 

Man. & G. 

Mer. 

Mod. 

Moll. 

Moseley 

MyL & Cr. ) 
My. & Cr. ) 
My. & K. \ 
M. & K. S 
M. & S. 


Noy 


P. 


P. C. 

P. R. 

P. Wms.) 

P. W. f 
Ph. ( 
PhilL. Cli. J 
Pr., Price 

Ch.) 
Prec. Ch. ) 

Q b. 

Q, B. D. 


R, R. 

Rep. 

Rep. Fin. 
Ridg. 

Rus., Russ. 

Russ. & My, 
Rus. & M. 

R. & My. 

R & M. 


... Macqueen's Scotch AppealSj House of 
Fords, 4 Vols., 1849-65. 

... Maddock's Reports, Chancery, 6 Vols., 
1815-21. 

Manson's Bankruptcy and Company 
Cases, 1893 — 

... Manning-and Granger’s Reports, Com¬ 
mon Pleas, 7 Vols., 1840-45. 

... Merivale’s Reports, Chancery, 3 Vols., 
181517. 

... Modern Reports, 12 Vols., 1669-1755. 

... Molloy’s Reports, Chancery, (Ireland), 
3 Vols., 1808-31. 

... Moseley’s Reports, Chancery, 1 Vol, 
1726-30. 

Mylne and Craig's Reports, Chancery, 
5 Vols., 1835-41. 

Mylne and Keen’s Reports, Chancery, 
3 Vols., 1832-35. 

... Maule ai d Selvvyr.’s Reports, King’s 
Bench, 6 Vols., 1813-7. 

... Noy’s Reports, King's Bench, 1 VoL, 
1558-1649. 

... Law R( ports, Probate, Divorce and Ad¬ 
miralty Division, 1890— 

... Privy Council, Parliamentary cases. 

... Parliamentary Reports. 

Peere Williams* Reports, Chancery and 
Queen’s Bench, 3 Vols., 1695-1735. 

Phillips* Reports, Chancery, 2 Vols., 
1841-49. 

... Price’s Reports, Exchequer, 13 Vols., 
1814-24. 

Precedents in Chancery, 1 Vol,, 1689-1722. 

... Law Reports, Queen’s Bench Division, 
1891-1901. 

... Law Reports, Queen's Bench Division, 
25 Vols., 1875 90, 

... Revised Reports. 

... Coke’s Reports, King’s Bench, 1572-1616, 

... Cases tempore Finch, 1 Vo!., 1730 7. * 

... Ridgeway’s Reports tempore Hardwicke, 
Chancery, 1 Vol., 1744-6. 

Ru*sell’s Reports, Chancery, 5 Vols., 
1824-29. 

... Russell and Mylne^f Reports, Chancery, 
2 Vols., f829-33. 
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Sausse & Scully 

Sc. & D. 

Schoales & L. 
Sell & Lefr. 
Sch. & Lef. 

Sch, & L. 

Sel. Cas. Ch. ) 
Sel. Ch. Cas. } 
Ses. C. 

Sim. 

Sim. N. S. 

Sim. & St, J 
S. & S. f 

Sm. & Gif. ) 

Sm. & G. J 

Sol. Jour. ) 

Sot. J. f 

Stark. 

Sw. 1 

Swanst. J 


T. L 0 R. 

T. R. 

T. & R. 

TamL 

Taunt. 

Tyr. & Gr. 


V. & B. 
Vern. 


Ves. 

Ves. Sr. 
W. Bl. 


W. N. 

W. R. f Eng.) 
Willes 


... Sausse and Scully's Reports, Rolls Court 
(Ireland), i Vol , 1837-40. 

Law Reports, Scotch and Divorce Ap¬ 
peals, House of Lords, 2 Vols , 1866-75. 

... Schoales and Lefroye’s Reports, Chancery 
(Ireland), 2 Vols , 1802-06. 

Select cases in Chancery, 1 Vol., 1685- 
98 - 

... Court of Session Cases (Scotland), 
1906—. 

... Simons' Reports, Chancery, 17 Vols,, 
1826-52. 

... Simons 3 Reports, Chancery, New Series, 
2 Vols., 1850-52. 

Simons and Stuart’s Reports, Chancery, 

2 Vols., 1822-26. 

Smale and Giffard's Reports, Chancery, 

> 3 Vols., 1852-58. 

Solicitors’ Journal, 1856—. 

• •• ^ 

... Starkie’s Reports, Nisi Prius, 3 Vols,, 
1814-23. 

Sv\anston’s Reports, Chancery, 3 Vols., 
1818-21. 

... Times Law Reports, 1884—. 

... Term Reports, by Durnford & East, 8 
Vols., 1785-1800. 

... Turner and Russell’s Reports, Chancery, 1 
VoL, 1822-5. 

... Tamlyn’s Reports, Rolls Court, I Vo!., 
1829-30. 

... Taunton’s Reports, Common Pleas, 8 
Vols., 1807-19. 

... Tyrwhitt and Grange’s Reports, Ex¬ 
chequer, 1 VoL, 1835-6, 

... Vesey and Beames’s Reports, Chancery, 

3 Vols., 1812-14. 

... Vernon’s Reports, Chancery, 2 Vols., 
1680-1719. 

... Vesey Junior’s Reports, Chancery, 19 
Vols., 1789-1817, 

... Vesey Senior’s Reports, 2 Vols., 1747-56. 

... William Blackstone’s Reports, King’s 
Bench and Common Pleas, 2 Vols., 
1746 - 79 - 

... Law Reports, Weekly Notes, 1866—. 

... Weekly Reporter, 54 Vols., 1852-1906. 

Willes' Reports, Common Pleas, 1 Vol., 

J ?37 58 . 
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LIST OF ABBREVIATIONS. 




VVilm. 

Wils. 

Wms* Saund. 

Y, &C.Ch. 
v. &■ C. Kx. 
V. K J. 

Y. B. 


Wjl mots’ Notes of Opinions and Judg¬ 
ments, i VoL, 1757 _l 77 °' 

J. Wilson's Reports, Chancery, 2 Vols,, 
1818-g. , , 

Williams’ Notes to Saunders Reports, 2 
Vols. 


Younge and Coilyer's Reports, Chancery 
Cases, 2 Vols., 1841-42. 

Younge and Coiiyer’s Reports, Exchequer 
in Equity, 4 Vols., 1834*42. 

Younge and Jervis' Reports, Exehequet, 
3 Vols., 1826-30. 

Year Books. 


Ala., Alabama 
Alien, 

Am. Dec. 

Am. Rep. 

Am. St. R. 1 

Am. St. Rep. S 

A rk. 

AG. 

B. Mon. 

Bailey 

Barb. 

Barb. Ch. 

Blatchf. 

Bush 


C. E. Gr. 

Calif. 

Cold. 

Colo. 

Comst. 

Conn. 

Co wen 

C ranch 


(c) American. 

... Alabama State Reports, 1840— 

... Allen’s Massachusetts Reports, 14 vols., 
1861-1867. 

... American Decisions, 100 Vols., 1769 10OQ. 
... American Reports, selected cases, 60 Vols., 
1869-87. 

... American State Reports, 1.887— 

... Arkansas State Reports, 1837— 

... Atlantic Reporter, 1885— 

... Beniamin Monroe's Kentucky Reports, 
18 Vols., 1840-57. 

... Bailey's South Carolina Reports, 2 Vols., 

1828-32. 

Barbour’s Supreme Court Reports, New 
York, 67 Vols., 1847-77. . 

Barbour’s Chancery Reports, New York, 
■3 Vols., 184 5 “^. 

... Blatchfords IJ. S. Circuit Court Reports, 
24 Vols., 1845-87. 

Bush's Kentucky Reports, 14 Vols., 

1866-79. 

... C. E. Green’s New Jersey Equity Reports, 
12 Vols., 1862-76. 

... California State Reports, 1850- 
... Coldwell’s Tennessee Reports, 7 Vols., 
1860-70. 

Colorado Supreme Court Reports, 1864 
Comstock's New York Court of Appeals 
Reports, 4 Vols., 1S47-51. 

... Connecticut Reports, 1814— 

... Cowen’s New York Reports, 9 Vols., 
1823-29. 

... Cranch’s U. S. Supreme Court Reports, 
9 Vols , 1801 15. 
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cli 


D. C. 

Dak. 

Dallas 

Day 

Del. Ch, 
Denio 

Desaus. \ 

Dess. J 

Dev. 

Dev. Eq. 

Duer 

Feci., Fed. R r 
Fla. 

Ga , Geor. 
Gratt. 

Gray 

Green 

Green, C. E. 

Halst. Ch. 

Har. 

Har. & Johns, 
Hill, Ch. 
Holmes 
Houst. (Del.) 

I low. IV. 

Howard 

Humph, 

Hun 


Cushing’s Massachusetts Reports, 12 
Vols.. 1848-53. 

District of Columbia Reports. 

Dakota Repoits, 6 Vols., 1867-99. 

Dallas' U. S. Supreme Court Reports, 
4 Vols., 1790-1800. 

Day’s Connecticut Reports, 5 Vols., 
1802-13. 

Delaware Chancery Reports, 7 Vols., 
1S14-99. 

Denio’s New York Law Reports, 5 Vols, 
1845-8. 

Desaussure's South Carolina Equity 
Reports, 4 Vols., 1784-1816. 

Devereux’s North Carolina Law Reports, 
4 Vols., 1826 34. 

Devereux's North Carolina Equity Re* 
ports, 2 Vols., 1826-34. 

Duer’s New York Superior Court Reports^ 

6 Vols,, 1852-57. 

Federal Reporter, 1880— 

Florida Reports, 1846— 

Georgia Reports, 1846— 

Grattan’s Virginia Reports, 33 Vols., 
1844-80. 

Gray's Massachusetts Reports, 16 Vols., 
__ 1854-60. 

Green's New Jersey Equity Reports, 3 
Vols., 1832-45. 

C. E. Green’s New Jersey Equity Reports, 
12 Vols., 1862-76. 

Hafsteds New jersey Equity Reports, 
4 Vols., 1845-53. 

Harrington's Chancery Reports, Michigan, 

1 Vol., 1836-42. 

Harris and Johnson’s Maryland Reports, 

7 Vols., 1800-26. 

Hill’s Chancery Reports, South Carolina, 

2 Vols,, 1833 7. 

Holmes’ United States Circuit Court 
Reports, i Vol., 1870-75, 

Houston’s Delaware Reports, 7 Vol$„ 
1855-1887. 

Howard’s Practice Reports, New York, 
67 Vols,, 1844-85. 

Howard’s United States Supreme Court 
Reports, 24 Vols , 1843-60. 

Humphrey's Tennessee Reports, 11 Vols., 
1839-51. 

Hun's New York Supreme Court Reports, 
92 Vols., 1874-95. 


LIST OF ABBREVIATIONS. 
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Idaho 

III. 

Indiana 
Iowa 
Ired Eq. 


John, Ch,, Johns. Ch.... 


Jones Eq. 


Idaho Reports, 1866— 

Illinois Reports, 1819— 

Indiana Reports, 1848— 

Iowa Reports, 1855 — . 

Iredell's Equity Reports, North Carolina, 
8 Vols,, 1840-1852, 

Johnson's Chancery Reports, New York, 
7 Vols., 1814-23. 

Jones' Equity Reports, North Carolina, 
6 Vols., 1853-63. 


Kan. 

Ky. 

Ky. L. R. 


L. R. A. 

L. R, A., N S. 


La. 

Lowell 


... Kansas Reports, 1862— 

... Kentucky Reports, 1879 — 

... Kentucky Law Reporter. 

... Lawyers’ Reports Annotated, 70 Vols., 
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CORRECTIONS AND ADDITIONS. 

Page. Line. 

io 37 (fn. 4) for ‘2 (^)’ read *2 ( 4 ).’ 

34 38 (fn. 4) for * fir udicial ’ read 1 first judicial.' 

37 37 (fn. 3) for 1 jftW read ‘ RecJ 

38 34 (fn. 1) add ‘Act V of 1908, seh. 1, Or. 40, r, 1/ 

39 (fn. 6) add ‘Act V of 1908, sch. r, Or. 34 ; App. A (3), nos. 

45-6; App. D, nos. 3-io.’ 

39 33 (fn* r ) a( id 1 Act V of 1908, App. D, nos. 21-2.’ 

35 (fn. a.) add ‘Act V of 1908, App. D, nos. 17-20*’ 

37 (fn. 3.) add ‘ Act V of 1908, App, A (3). no* 44/ 

43 3 (margin) for ‘0’ read ‘of/ 

6 delete ‘now Sir/ 

53 27 add ‘Act V of 1908* sch. I, Or. 2i, rr. 35-6, 93-6/ 

55 39 (fn. 3) add 1 See now Act V of 1908, sch. I, Or. ar f r. 35 

(2).' 

60 38 (fn* 5) insert ‘175, 314 ‘ after ‘ L. Q. R/ 

63 42 (fn. 6) for * Red ’ read ‘ Rad.’ 

64 38 (fn. I) for ‘ Goval' read * G opal' 

6 5 3 1 (fn* 3) add * Sawanji v. Chinki [1909] 5 N, L, R. f 33/ 

67 32-3 (fn. 3 ) hr ‘ (XV of 1877), sch. I1‘ read ‘ (IX of 1908), sch. 

1 / 

70 27 for 4 1895 * read ‘ 1S59/ 

71 7 for ‘ 1893 5 read ‘ 1859/ 

73 27 (margin) for 'probadi ’ 1 ead 1 probandiP 

77 32 (fn. 1) add ‘ Wang, 193/ 

85 Ii' insert ‘the commission of ’ after * by/ 

86 32 (fn. I) add ‘Act V of 1908, App. A (3), nos* 32-3/ 

87 32 (fn. 3) for 1 A’ read ‘C, 44 infra.’ 

88 35 (fn. 4) add * Act V of 1908, sch. I, Or. 31, r, 1/ 

93 7 (margin) for * 298 ’ read ‘ 208/ 

8 add ‘Act V of 1908, sch. I, Or. 30, r, 10P 

*5 u ‘Act V of 1908, sch. I, Or. ar, r* 31/ 

26 >1 ‘ Act V of 1908, sch. I, Or. 21, r. 32/ 

40 (fn, 4) „ 1 Act V of 1908, App* A (3), no. 39/ 

96 36-7 (fn.) for ‘3 ’ read * 2/ 

97 37 (fn. 3) insert ‘ LumUy v. Wagner P 

109 35 (fn. 2) delete ‘Ex/ 

I26 38 (fn, 6) for ‘ Kennedy ’ read 1 Kenney,' 
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35 (f»-1) 

for *Ib.’ read ‘ DeG. & S.’ 


36 (fn. :) 

for ‘527 ' read‘27.’ 

130 

H 

add ‘Act V' of 1908, sch. II.’ 


25 

add 1 para. 20.’ 

131 

2 

add ‘ para. 21/ 
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add ‘paras. 14 and 15.’ 


25 

for * his * read 1 the arbitrator’s.’ 


36 (fn. 5) 
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35 (fn- 1 ) 
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40 (fn. 2) 
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153 
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34 ( fn - 4 > 

for ‘Sugdon’read ‘Sugden.’ 

160 
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161 

38 (fn. 3) 

„ ‘Duar’ „ ‘Duer’ 

162 

36 (fn. 3) 

„ ‘Shelden’ „ ‘Sheldon.* 

164 

37 D 

„ J/tons on t , * Johnson 


36 (fn. 2) 

insert ‘Chicago R. before *RyL 
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41 5 ) 

add ‘affd. [1908] 1 Ch., I.’ 

171 

2 

for ‘1887’ read 4 1881 

24 

add ‘Act V of 1908, Sch. I. Or, 23, r, 3/ 


‘.29 (fn. 1) 

for ‘ Rum read 4 RamJ 

172 

37 (^. 2) 

add ‘ Bonnard v. Dott [1906] 1 Ch., 740,’ 


39 (fn. 3> 

for ‘[19032] 5’ read ‘[1903] 25,' 


31 (fn. 3) 

add ‘Act V. of 1908, Sch. I., Or. 39, r. i.’ 

173 

28 (fn. 1) 

for ‘Ritehi' read 1 Ritchie 

41 (fn. 5) 

add 1 Ckoga Lai v. 2 y iyari [1908] 31 All*, 58/ 

174 

10 

insert ‘a’ after ‘as.’ 

28 

for ‘forgotten’ read ‘forgotten 

175 

10 

for ‘suppositious’ read ‘suppositional.’ 

176 

39 (fn- 3 ) 

delete 4 N.’ 

178 

32 (fn. 3) 

for * Mohkan 9 read ‘ MohkamL 


38 (ib.) 

for '16’ ,, ‘26.’ 

180 

13 

for ‘appelant’ „ ‘appellant/ 


36 (fn. 2) 

for ‘Act XV of 1877, 3. 4’ ‘Act IX of 1908, 

I Si 

29 (fa. 4) 

3. 3* 

add‘Act V of 1908, Sch. II, $§ 17, 21/ 

182 

12 

add ‘But now see ‘Act V of 1908, Sch. II, § 18/ 
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Line, 


i 35 

23 

for 'depends 1 read ‘depend.* 

i 83 

27 (fn. 5 ) 

1 for ‘22* „ ‘29.’ 


42 (fn. 6) 

1 add ‘Cf. Jyoti Prokash v. Jkowmitll [1908] 36 Cal. 
134 .’ 

198 

33 (fn. 0 

for *1832' read ‘1882.’ 


39 (^. 2) 

for ‘Act III of 1877, ss. 32’ read ‘Act XVI of 1908, 
« 35 *’ 

204 

42 (fn. 3 ) 

insert V before ^Geryl 

205 

10 

„ ‘a’ ,, ‘certainty.’ 

) for ‘4871 23 L. ]/ read [1871] 23 L. T.’ 

208 

23-4 (fn. 2 

212 

19 

for ‘terms’ read ‘term.’ 

213 

33 (fn. 2) 

add ‘Act V of 1908, ss. 84-7.* 


41 (fn. 7 ) 

for ‘p.’ read ‘pp/ 

214 

37 (fn. 3 ) 

for ‘719’ „ ‘ 319 -' 

215 

34 (fn- 0 

for ‘C. P. C.' read ‘Act V of 1908/ 

216 

35 (fn. 2) 

for ‘Crootn „ 'Broom. 1 

221 

32 (fn. 1) 

for r i62’ „ ‘462.' 

229 

ia (fn. 1) 

for ‘Lord Macclesfield’ read * Mai ins, V. C.’ 

233 

39 (fn. 6 ) 

add ‘Maitland, Eq 244.’ 

334 

19 

delete comma after‘claim.’ 

335 

17 

for ‘584’ read *100,’ 


36 (fn. 2) 

for ‘Dickson read L Dixon/ 

241 

35 (f°- 4 ) 

add ‘Bromct v. Neville, [1909] 53 Sol, 321.’ 

246 

32 (fn. 4 ) 

for *Balkiseri read 1 Balkishen ' 

251 

36 (fn. 5 ) 

add ‘Cf Bank of Africa v. Cohen, [1909] 2 Ch., 129,' 

253 

38 (fn. 7) 

„ 4 Raghaveht v. Adinarayana , [1908] 32 Mad,, 

323 / 

264 

18 

for ‘ 19 * read 4 19 A/ 

265 

8 

,, 1 an agreement ’ read 1 agreements.’ 

269 

38 (fn. 2 ) 

add ‘ ed. 2, 82.’ 

270 

35 (^. 2) 

„ ‘But see Howes v. Bishop , [1909] 2 IC. B, 
39 C.’ 

276 

39 (fn. 4) 

for ‘ Bascomh v. Backwith' read 1 Baskcomb v 
Beckwith, 1 

286 

37 (fn. 2) 

add ‘ Hone v. Gakstatter , (1909] $3 Sol. ]., 286.’ 

296 

34 (fn. 3 ) 

„ ' Cf. ICala Mea v, TLirperink, [1908] 36 Cal , 

323 P- c.’ 

298 

29 

for * promise ’ read 1 promisee.’ 

299 

31 (fn. IJ 

„ 4 Ckadwtek „ ‘ Chadwick,' 

300 

H 

„ ‘be’ „ 4 have been.’ 

30T 

38 (fn. 6) 

„ ‘ C.LJ.R.’ „ ‘C.L.J.’ 

305 

33 (fn. 1) 

delete 4 P.' 

307 

43 (fn. 2) 

insert ‘ it ’ after 4 use/ 


3 ^ U r n. 2) 

for 1 eviednee ’ read 4 evidence. 1 

308 

3 

add 4 and in the oiher ’ before * (clause b 
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35 (In* 1) 

for 1 Inchigutn ! read 1 Inchiquin 


37 <ib.) 

delete semicolon after ‘ 4.’ 

3 i 4 

38 , 32, 34, 
37 , 39 (In. 

^ |> for * act * read ‘Aoi.‘ 

3 i 7 

13 

for 1 eqivocal * „ ‘ equivocal/ 


44 (fn. 8) 

add 4 Cf. Vencata v. Malraju [1909] 5 M. L. T. ( 
108/ 

318 

4 S(fn. 6) 

for * Act III of 1877’ read ‘ Act XVI of 1908/ 

319 

13 

insert 1 the* after 1 into. 1 

37 (I"' 7 ) 

for ‘Act III of 1877’ read 4 Act XVI of 1908.’ 

324 

1 I 

„ 1 S, W: read * G. WV 

325 

39 (fn- 4 ) 

„ 4 XV of 1877; h 4 IX of 1908/ 

328 

36 (fn. 2) 

insert ‘have’ after ' also.* 

339 

29 (fn. 2) 

for * 25 ’ read 4 23/ 

335 

33 ( fn - 0 

„ ‘Ibid’ if * S.R.A.' 

338 

42 (fn. 3) 

add ' Kuppusnwmi v. Doraisawmt [1909 ] 5 M.L.T., 
247; Subramanian v. Gaugaya [1909J 4 L. B. 
R-f 365/ 

34 i 

22(fn. j) 

insert 4 1 ’ before ‘ Russ.’ 

345 

8 

for 4 befor ethe* read 4 before the.’ 

356 

36 (fn, 3) 

insert 4 1 ’ after ‘Ch. TV 

364 

32 (fn. 1) 

for ‘ 642 ’ read ‘ 742.’ 

371 

24 

n * practicaly ’ read 4 practically.’* 

390 

36 (fn. 3) 

». ‘* 4 ’ » '«■’ 

393 

headline 

v 4 suhseqeunt ’ „ 4 subsequent.’ 

30 (fn. 2) 

M 4 Harrison*' M ‘ Harrison' 


34 tfn. 3) 

f ( 2 * 

« «» 

404 

35 ( fn - 6) 

„ * conditoin ’ „ ‘ condition/ 

409 

II 

„ ‘plaintiff’ „ ‘defendant/ 

422 

39 (fn- 4 ) 

H ‘^ V '’ » ‘ E *‘’ 

424 

39 ( fn - 2 > 

insert semicolon after 4 688/ 

427 

15 

* the’ before 4 facts.' 

448 

I 

for ‘ is ’ read ‘ in.’ 

4 6 3 

37 (fn. 2) 

* Bomilly ’ read 4 Romilly/ 

465 

38 

insert semicolon before 4 ante.’ 

466 

35 ( fn - 1) 

1 559 * after 4 Muss/ 

480 

35 I fn - 5 ) 

add 1 Bhaurao v. Radhabai , ( 1909 ] 33 Bom., 

401/ 

482 

38 (fn. 4) 

for ‘ 25(rf)’ rfia <3 ‘ 25(c), HI (d)/ 

485 

31 (fn. 2) 

add 'Dewar v. Goodman [1909] A.C., 72 ; Dyson 
v. Foster’ ibid, 98; Rickets v, Enfield Church¬ 
wardens [1909], I Ch.» 544.* 

492 

38 (fn. 2) 

for 4 supra 1 read 1 infra.' 

493 

26 (fn.) 

add 1 affd. 665 ’ alter 4 374;’ also K Rnd v. Bwktrslajf, 
[1909] a Ch., 305/ 
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Page, 

Line, 


497 

37 (In. 3) 

Naragiri v. Sulkapalli [1908] 19 M.LJ.R., 
220 ; Nga Hla v. Nsa Aung [1908] U. B. R. s 
3rd ()r., 3.’ 

498 

37 (fn. 3 ) 

‘Distinguish Golap Singh V. Jndra Kumar [1909] 

9 C.L.J., 367.’ 

513 

34 (fn- 2 ) 

insert here lines 39-49- which, as printed, form part 
of fn. 3. 

5 i 6 

33 (fn. 55 

for ‘(6)’ read Kc)\ 

523 

36 (fn. 1) 

add ‘ Dominion Coal Co. v. Dominion Iron Co 
[1909] A.C, 293/ 

535 

22 

insert ‘ together ’ after 1 should. 

567 

32 (fn. 7) 

tor 1 Devu hetli ! read ‘ Devashelti ’ 

583 

2 (margin) 

‘ Kwowledge ’ ' Knowledge.' 

586 

35 (fn. 4) 

‘ 36 ’ ‘ 35 . 

59 i 

3,9 

* lessor ’ 1 lessee. 1 

592 

36 fn. 3) 

add ‘ Indra Nalk v. Rooke, [1909] 4C.W.N., ioi.’ 

601 

10 

for ‘ Sir ’ read * Dr.’ 

607 

27 

‘ inst ment ' ‘ instrument.’ 

632 

38 (fn. 9 ) 

1 Ragkunath 4 Ragkunath* 

037 

41 (fn. 2) 

add ! Distinguish Rungachariar v. Rungasami 
[1908] 32 Mad., 291/ 

669 

37 (fn. 4) 

* Jemnand v, Benimadho y [1909] 12 O.O., 320,' 

672 

29 (fn, 2) 

for ‘ 4 Stephen, Com,, 5’ read ‘ 3 Stephen, Com,, 
686-7/ 

680 

44 ( fn - 

‘ Pirces ’ read ‘ Price's 

688 

35 (f°- 3 ) 

insert * 2 ’ before ‘ Russ.’ 


38 (fn. 7 ) 

for ‘ 1 * read ‘ L. 

689 

36 (fn. 6) 

‘28’ ‘26’ 

695 

6 

1 Section 503 ’ * Order 40, rule 1, Schedule 1 4 

702 

28 (fn. I) 

* personality ' ‘ personalty.' 

704 

35 

add ‘Cf; Re Maidstone Palace 0f Varieties, [1909} 
3 Ch, 283'. 

712 

16 for ‘porperty’ read ‘property. 

7x6 

42 ‘enant’ ‘tenant. 1 

717 

34 insert 1 

the' after ‘on.’ 

723 

35 (fn- 6 > 

for K Malhusr% read * Mathusri * 

736 

34 (fn. 1) 

‘Ibid’ ‘S. R. A., S. 54.’ 


38 (fn. 4) 

‘cj; ‘c: 

737 

36 (fn. 4) 

insert ‘ Anantnatk v. Mackintosh , [1871] 6 B.L.R., 
57 i.’ 

738 

38 (fn. 4) 

For ‘17’ read ‘16.’ 

747 

28 (fn, 3) 

‘Grey, 1 ‘Green.’ 

757 

44 (fn* 3 ) 

add % Bile Bean M/g, Co. v. Davidson. [1907], 8 F., 
1181: 

760 

40 (fn 5) 

V 

For ‘privte 1 read ‘private.* 
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761 

28 (fn. 2) 

add { Fielden v. Coy, [1906] 22 T.L R , 411 j Riley 
v. Halifax: Corporation [1907], 97 L T. t 278.’ 

76s 

31 (fn. 1) 

add 'Jones v. Tankervilfoj [1909] 78 L. J., Ch., 674 
(injunction issued to restrain prevention of due 
execution of contract).’ 


34 (*»• 2) 

for '27’ read ‘29,’ 

773 

34 (fn- z) 

•w v>: 

775 

41 (fn.4) 

'<«)’ ‘(c): 

779 

30 (fn.) 

'Thom on'~ Thomson.' 

792 

36 (fn • 3 ) 

add { Anantnath v. Mackintosh , [1871], 6 B, L. R n 
571 / 

802 

20 

for ‘maintain' read ‘obtain/ 

806 

39 (fn. 9) 

‘tradesman/ ‘trademark.* 

809 

27 (fn. 1) 

add 'Pukv. Tribune Co. [1909] 214 U. S., 18J fpubli- 
cation of portrait for advertisement, libel).’ 

812 

39 (fn. 4 > 

for l $S’ read ‘55.’ 

815 

37 (fn. 3 ) 

*{gy ‘iii f^>. 

819 

43 (fn- 2) 

add 'Hussey v. Provincial Bill-Posting Co., [1909] 


I Ch., 734 .’ 

821 

36 (In. 3) 

A tty. GenL v. Grand Junction Canal Co ,, 
[1909] 78 L. J., Ch., 681/ 

13 

15 

for 'in J read ‘on.* 

33 

1 

W \v)! 

35 

22 

‘Light foot* ‘Lightwood.’ 

4 r 

35 

add ' Piirbhu Lai v. Ram Charan^ [1907]27 A.W.N., 
244 -" 

43 

41 

for ‘ Mandu ’ read 'MenduL 

45 

15 

*20 ‘21*. 

35 

7 

'Yushvantav 'ashvanirav l 

36 

insert ‘(5)’ between ‘$5’ and ‘(c),’ 

57 

2i(margln) for ‘speefic’ read ‘specific’ 

61 

15 

add 'Srinivasa v, Sivarama, [1908] 32 Mad,, 320.’ 

69 

5 

insert *(// before *A\ 


10 

W 'A'- 

7 i 

19 

for * Nail ’ read 1 Haiti 

75 

29 

‘2 ’ 1 4 ’ 


36 

insert 4 2 ’ before 'ante,' 

81 

29 

add 1 Mulji v. Rami, [1909] u Bom. L. R., 273, 
289.’ 


36 

for ‘S.’ read ‘ §§.’ 

82 

29 

‘1877’ ‘1899,’ 

84 

4 

add ' Oku lam v. Narain , [1909] 6 A.L.J,, 64/ 

98 

4 

4 T.P.A., s. 54.' 

200 

27 

for ‘ it ’ read ‘specific performance.' 


38 

4 specific performance ’ read 4 damage 
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11 

add v. Sivatam<Zy [1908] 32 Mad., 320.’ 

130 

3 

for ‘ 4 ' read ( ro.’ 

135 

32 

insert * 1 * before ‘ Rus/ 

140 

20 

for * 113 ’ read ‘ III.’ 


33 

insert ‘ Kamrani v. Kalwanti [1899]’ before l J 

px.r: 

141 

25 

add ‘ Ganapati v. Raghumth , [1909] II Bom. L» R., 

1087.’ 

143 

31 

* Phcru Mai v, Ram Kishen * before 4 [1900]/ 

i 44 

27 

for ! Mulkunessa ’ read ‘ Mulk^un-Nisa' 

IS* 

21 

‘ 53 1 ‘55 * 


27 

add ‘Ururni v. Akmad [1909] 6 M.L.T., 157/ 

*53 

26 

add ‘and in Letters Patent appeal, Ganga y. Ganga , 
[1909] 6 A.L.J., 43/ 

167 

2 

add 'Sasson v. Mangal, [1909] 3 Sind L.R., 138.* 

172 

3 

1 32 Mad., 371/ 

1 79 

H 

for ‘(*)’ read ‘(c).’ 

180 

39 

add l Karm Elahi v. Ahdul Aziz , 127 P.L,R M 1909.’ 

igo 

22 

add 1 CL Pcrwett v. FJemsley, [1909] 2 Ch,, 252, 
affg. 1 Ch. 68o»’ 



SPECIFIC RELIEF. 


LECTURE 1. 

Introductory. 

It is reported that when the Hon’ble Mr, 
(afterwards Lord) Hobhouse moved for leave to 
introduce the Specific Relief Bill in the Imperial 
Legislative Council, he apologised for the want of 
explicitness in the wording of the motion. He 
understood that some of his Hon’ble colleagues 
thought that he was going to propose a Poor-law, 
and others that it had reference to the Movement 
of troops. But that, the Hon’ble Law Member 
explained, was not the case. The Bill had nothing 
to do with the relief of taluqdars or other distressed 
members of the community, nor with the change 
of sentries, but was intended to deal with that 
which was well known to lawyers under the 
technical term of “relief,” namely the remedy 
which was granted by courts of justice to suitors.' 
After that the bill was passed without serious 
discussion, the case being apparently one of ubi 
tu pulsas ego vapulo tantum . 3 It is clear that a 
phrase which was not wholly intelligible to 
councillors who were legislators by occupation, if 
not profession, stands in need of explanation. 

* Abstract of Proceedings of G. a S.S. Thorbum, The Panjah in 
G.’s Council for making Laws Peace and War, 246 
(1875), Vol. XIV, p. 276. 
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“ Specific 
Relief ” 
explained. 
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SPECIFIC RELIEF. 




“ Specific relief ” may in brief be explained as 
relief in specie. It is a remedy which aims at the 
exact fulfilment of an obligation. The meaning 
will become clear by a consideration of some 
illustrations. Suppose Tom Brown owns a garden 
and John Smith dispossesses Tom Brown and 
takes unlawful possession of it.. Now Tom Brown 
as owner of this garden has a right to hold this 
garden against everybody else in the world and do 
what he chooses with it. Since he has been 
deprived of the use and possession of this garden 
by John Smith, John Smith has interfered with 
Tom Brown’s right and thus committed a wrong. 
Tom Brown is consequently entitled to redress, 
and this redress may take three forms. Either 
Tom Brown may ask a competent Court to punish 
John Smith for the invasion of his proprietary 
rights committed by the latter, or he may pray 
that the status quo ante may be restored and he 
may be put back into possession of his garden, 
or he may be satisfied with compensation for the 
loss he has suffered and so he may allow John 
Smith to remain in possession of the garden 
provided he pays to the owner the proper price of 
his property. If Tom Brown prays for the second 
relief he will be deemed to be asking for “ specific 
relief.” He seeks to get back the very property 
he has lost, he therefore seeks relief in specie. 

Again consider a case where John Smith has 
agreed to sell a house to Tom Brown. Tom 
Brown pays the price agreed upon, but John 
Smith does not eventually execute the requisite 
deed and transfer the property. Here also Tom 
Brown may seek one or more of three possible 
remedies. He may prosecute John Smith for 
having cheated him with false promises, he may 
ask a competent Court to compel John Smith to 
perform his contract, or he may be satisfied with 
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pecuniary compensation and not enforce the sale. 

If Tom Brown seeks for the second relief, he will 
be deemed to be asking for “specific relief.” His 
prayer is that John Smith may perform the very 
thing that he undertook to do, he therefore seeks 
relief in specie .* * 

Similar considerations will arise if John Smith’s 
agreement is not to do a positive act, but to 
abstain from doing something which Tom Brown 
wants not to be done. Where the agreement is 
of a negative character, Tom Brown may ask for 
an order restraining John Smith from committing 
breach of faith. In this case also the relief 
sought is “ specific,” inasmuch as John Smith is 
compelled to carryout the very thing that he has 
undertaken, that is, not to do what he has promised 
not to do. 

A consideration of these concrete instances Rightsand 
will make it plain that “specific relief ” is directed obh g ahons - 
to the obtaining of the very thing that a party is 
under the law entitled to ask for. But before we 
proceed to discuss the different forms of “ specific 
relief” that the Indian Legislature has thought fit. 
to provide for, it is desirable to clear the ground 
by a brief consideration of the rights that may 
call for redress in this way, or, to put it from a 
different standpoint, the obligations that may be 
enforced by specific relief. For ‘right’ and 
‘obligation’ (or 'duty ’) 2 are correlative terms. A 
person has a right only so far as one or more 
other persons are bound to respect that right . 3 

1 The performance here may be in a contract between the parties, 
belated, but all the same it is or in something which hag been 
specific. done or has happened to the gain of 

* Strictly speaking * obligation ’ the one and to the loss of the other, 
and * duty ’ are not synonymous. and under such, circumstances as 
Prof. Langdeli thus discriminates make it unjust for the one to retain 
between them : “ Ail duties origi- the gain or the other to suffer the 

bate in commands of the State ; loss,’ Eg. Jur.^ 224. 
while all obligations originate either Holland, Jur ch. vfi. 
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4 SPECIFIC RELIEF. 

He has a legal power to do a certain thing or 
maintain a certain status only if another will be 
restrained from preventing the exercise of this 
power. In a society which is an organic whole 
made up of a number of component units that are 
interrelated and interdependent, the weal and 
advancement of the whole can be brought about 
only by the highest self-realization of the com¬ 
ponents. But the self-realization of each must 
be consistent with and promotive of the self-reali¬ 
zation of all, and that alone is right which, while 
allowing full scope for the plenary development of 
an individual member, leaves ample room for 
similar development on the part of all. 1 The same 
thing, therefore, viewed from the standpoint of 
Professor Holland's “ person of inherence ” is a 
right and viewed from that of his “ person of inci¬ 
dence ” is a duty or an obligation. In a court of 
law a right becomes manifest when the corres¬ 
ponding obligation is enforced. 

Now obligations may be broadly divided as 
“paramount” and “ consensual.” 1 They may 
result from a voluntary act on the part of the 
person sought to be bound or they may not. John 
Smith as a member of society and a law-abiding 
citizen of His Majesty’s empire is bound to res¬ 
pect the rights of property vested in his fellow- 
citizens. This is a “paramount” obligation. 
Again if John Smith has entered into a lawful 
agreement with some fellow-citizen, that agree¬ 
ment he is bound to carry out. This is a “ con¬ 
sensual ” obligation. The rights that correspond 
to these two classes of obligations are “ ante¬ 
cedent ” and may be rights in rem and rights in 


1 Kant, Philosophy of law T 44-46. cusable ” and 11 recusable," 8 Harv. 
Cf. Puchta. fur., ch. i. L. Rev. 200, Langdell points out 

* Bigelow, ^ Tyrts, ed. 2 (Eng.), 8. that strictly every obligation is creat- 
Piofessor Wigmore suggests " irre* ed by the law. Eq. fur. t 2 n v 
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personam. The rights that come into existence 
upon the breach of these obligations may be 
termed “ remedial ” or “ sanctioning.” 1 

Now when a breach occurs the party wronged 
has, as we have seen, three courses of redress 
open to him. Mr. Justice Holmes in his classical 
work on The Common Laiv has examined the early 
forms of liability and shown that vengeance, not 
compensation,—and vengeance on the offending 
thing,—-was the original object in view. The law 
of civil and criminal wrongs has started from a 
moral basis, from the thought that some one was 
to blame, and it is retaliation which was sought 
for in the first instance by the aggrieved party. 3 
In course of time, however, other principles came 
into operation and, as remedies recognised by the 
courts of law now stand, we may say the govern¬ 
ing ideas are Retribution, Restoration and Com¬ 
pensation. 3 The wrong-doer may expiate for the 
wrong he has committed by suffering in person 
or purse or by restoring things to their original 
condition and thus undoing the effects of his 
wrong-doing. The law of specific relief provides 
for this last form of expiation. 

The Indian Legislature declares— 

“ Specific relief is given 

(a) by taking possession of certain property 

and delivering it to a claimant; 

(b) by ordering a party to do the very 

act which he is under an obligation to 
do; 


* Holland, Jur. y 141. Salmond, 
fur., 83—87. Langdell classifies 
rights as “absolute' and “re¬ 
lative,” op. cit* % 2 ig, 22g. 

a Holmes, Com* Law, cb, i. Cf, 
Jenks, Law and Politics , ch. iv. 


* Bentham arranges legal reme¬ 
dies under the heads of preven¬ 
tive, suppressive, satisfactory and 
penal. Theory of Legislation, pt. II, 

ch, 1. 
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(c) by preventing a party from doing that 

which he is under an obligation not to 
do ; 

(d) by determining and declaring the rights 

of parties otherwise than by an award 
of compensation; or 

( e) by appointing a Receiver.” 1 

The same authority has further declared— 

“ Specific relief cannot be granted for the mere 
purpose of enforcing a penal law.” 2 

Equity has no jurisdiction to interpose for the 
prevention of crime, or to enforce moral obliga¬ 
tions, nor will it interfere for the prevention of 
illegal acts, merely because they are illegal. 3 It 
is clear, therefore, that the real object of the 
party seeking specific relief must be the protec¬ 
tion of some civil right or the prevention of some 
civil wrong. It is in the case of civil injuries 
alone that a British Indian Court may be moved 
and this particular form of relief asked for. 

Now civil injuries may result from the violation 
of obligations either paramount or consensual. 
Readers of Sir Henry Maine's brilliant works 
cannot be unaware of the result of his investiga¬ 
tions that the movement of the progress in 
societies has been from status to contract. 4 - It is 
only at a late stage of the evolution of human 
institutions that a man learnt to bring about an 
alteration of pre-existent rights or the creation 
of new rights by means of a voluntary act which 

1 S. R. A., s. 5. Up in the relations of Family, we 

* ]6id y s. 7. Of. Bank of Bengal seem to have steadily moved towards 
v. Dinonath Roy, [1881] 8 Cal., 166. a phase of social order in whirh all 

* Spelling, /«/., sec, 24, p. 36. these relations arise from the free 

* Ancient Law, 174. " Starting, a i agreements of Individuals.’ lb 
from one terminus of history, from 172. But see Pollock’s Note 183 
a condition of society in which all sqq. Cf. Jenks, op. cit, ch. vii. 

the relations of persons are summed 
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brought him into fresh relations with those around 
him. And as society became fuller and larger 
and human affairs more and more complex, the 
activity of man assumed protean forms and con¬ 
sensual obligations came to occupy a much more 
important place in modern systems of law than 
paramount obligations did. We have got to con¬ 
sider wiongs of both kinds. These wrongs may 
be redressed either by compensation or by specific 
relief. 

Taking torts first, we find the legislature provid- T° rts: 
ing for the case of a claim to possession of property. 1 property? 
Property may be either movable or immovable, (j) movable, 
and any meddling with either sort of property able!* 1 ™ 0 ' 
would be wrongful. In England such wrongs 
were classified either as Trespass or Conversion. 

In the case of immovable property a wrongful 
and unwarrantable entry thereupon was designated 
trespass , and the owner was allowed to maintain 
an action of ejectment against the trespasser, and 
upon proof of title oust him and recover posses¬ 
sion. If there was no actual dispossession, the 
owner might bring an action for trespass and 
recover pecuniary compensation ( damages) for 
the injury done to the property. In the case of 
movables or goods the act of the wrong-doer 
might amount to an “ unauthorised assumption 
of the powers of the true owner.” 2 If it did, if 
there was a ‘ disseisin of chattels’ 3 and the goods 
were removed from the possession of the right¬ 
ful holder with the object of depriving him of 
them or of exercising some dominion or control 
over them, the wrong was designated conversion. 

If it did not, but there was only a wrongful inter- 


1 S.R.A., 9. $ (a). Torts to person under 1 injunctions/ 

so far as they are relevant to the * Pollock, Torts , 350, 

present discussion, will be treated of a See art,, Ames, 3 Harv. L, Rev- 


8 


SPECIFIC RELIEF. 


meddling, the tort was a trespass.' In the latter 
case the common law courts allowed damages for 
the injury done either directly * 2 or indirectly 3 to 
the property. Where there was conversion the 
party aggrieved had his choice of three actions, 
vis ., of trover, detinue and replevin, 4 The first 
lay for the value of, the goods, the second for the 
return of the goods wrongfully detained or for 
damages for such wrongful detention, and the 
third for restitution of a chattel unlawfully re¬ 
moved (generally by way of distress) with 
damages for the loss sustained by such removal. 
The law courts therefore had power in ordinary 
cases to require delivery or return of chattels 
capable of identification. 5 But there was no cer¬ 
tainty of recovering anything but damages, as 
movable property is liable to destruction and 
decay and may be eloigned or removed out of 
the county where they were seized, in which case 
no further process could be issued against the 
goods themselves. Thus “it was early established 
that in an action for the recovery of movable 
things, such as cattle or clothes, the law would 
not enforce restitution by any means of execution 
against the things themselves, but the defendant 
might absolve himself by paying their value in 
money.” 6 Sir William Blackstone, after discuss- 


1 Trespass to goods and Trespass 
de bonis asportatis. u The distinction 
between trespass and conversion is 
this: that trespass is an unlawful 
taking—as, for example, the unlawful 
removal of the property—while con¬ 
version is an unlawful taking or 
keeping in the exercise, legally con¬ 
sidered, of the right of ownership, 
A mere seizure or unlawful handling 
may amount to a trespass, while 
conversion is usually characterized 
by a usurpation of ownership.” 
Montgomery & Co. v. Chapman & 
Co [1903] 126 Fed. 68 . Bigelow, 


Torts , 233 ; Fonldes v. Willoughby 
[1841] 8 M. & W. 540,551. 

# Action of trespass. 

8 Action of trespass on the case, 

4 See Blackstone, Com. bk.IH, ch. 
ix, 144-153. See also J.W. Salmond, 

Observations on Trover and Convex 
sion , 2t Law Q. Rev., 43-54. 

6 2 Story, £<? t} Bigelow’s note, 
31-32. Cf. 2 Pollock and Maitland, 
Hist. Eng. Laxv, 523, 595. 

“Williams, Pers, Prop. cd. 33, 5. 
As a matter of practice the plaintiff 
had to specify the value of the goods 
sued for, on payment of which the 




RESTITUTION OF CHATTELS. 


9 


ing the special writs of execution issued to the 
sheriff according to the nature of the case, con¬ 
cludes, So that, after all, in replevin and detinue 
(the only actions for recovering the specific 
possession of personal chattels), if the wrong¬ 
doer be very perverse, _ he cannot be compelled 
to a restitution of the identical thing taken or 
detained; but he still has his election to deliver 
the goods, or their value : an imperfection in the 
law, that results from the nature of personal 
property, which is easily concealed or conveyed 
out of the reach of justice, and not always amen¬ 
able to the magistrate.”' Thus in spite of the 
“ excellent intentions ” of the common law, 3 
the plaintiff had generally to satisfy himself with 
damages or pecuniary compensation. This, it 
is easy to see, is not always adequate. Tom 
Brown may have a valuable chattel which is unique 
of its kind and cannot be replaced, ff John Smith 
makes away with this chattel, can Tom Brown 
be sufficiently recompensed by a decree for 
money? The article in question may have a 
prehum affectionis , which it is absolutely impos¬ 
sible to value in sordid silver or gold. Again 
John Smith may get possession of Tom Brown’s 
goods as a trustee, and then abuse his position 
and appropriate the goods. Is it proper that a 
person, who stands in a fiduciary relationship, 
should be allowed to elect whether he should 
kpfip the goods of the beneficiary or compensate 
him in money ? If such a thing were allowed, the 
beneficiary would be completely at the mercy of 
the fraudulent trustee. No wonder in such 


defendant would be absolved. Brac- 
ton Lid., cap, !ii, par. iii, fol. 102a, 
The judgment was also framed con¬ 
ditionally entitling the plaintiff to 
recover either the property or its 
value, Com. Dig, Tit, Pleader, 2 W. 


52, 2 X, 12 See also 2 Pollock and 
Maitland, op. cii. 154 
1 3 Blackstoue, Com , 413-4. Also 
ef. 7 ( 5 . 146. 

s 2 Pollock and Maitland, op. cit 
596 . 
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cases the Lord Chancellor, as the keejaer of the 
King’s conscience, assumed jurisdiction, and 
where the common law courts failed to carry out 
their intentions, the equitable doctrine of restitu¬ 
tion found play . 1 The defendant was not allowed 
to defeat the plaintiff by paying damages, he was 
directed to return the very property he had 
wrongfully taken or detained. 

Passing on to contracts we find that they are 
the proper subjects of specific performance or, 
more correctly, specific reparation . 2 Not only 
may a party be ordered to do the very act which 
he is under an obligation to do, but he may be 
prevented from doing that which he is under an 
obligation not to do . 3 Clearly the affirmative 
obligation here contemplated is of the consensual 
type, more often than not it will be a matter 
of contract. But what is a “contract”? The 
Indian legislature defines it as ‘‘an agreement 
enforceable by law ." 4 An " agreement ” in its 
turn is defined as “ every promise, and every set 
of promises, forming the consideration for each 
other .” 5 To understand this definition we must 
refer to the preceding clauses (a) and ( b), which 
run thus •’— 

“ (a) When one person signifies to another 
his willingness to do or to abstain from 
doing anything, with a view to obtaining 
assent of that other to such act or 
abstinence, he is said to make a 
proposal. 

(A) When the person to whom the proposal 
is made signifies his assent thereto, the 


1 CL Langdell, Eq . Jur., 28. ^deration to do or not to do a par- 

* J&idy 40 sqq. tictilar thing,” 2 Blackstone, Com., 

8 S.R.A., s. 5 (<5) and O). 44 2 - 

4 I.C.A., s. 2 (d). Cf 11 A contract 5 s, 2 (e), 

is an agreement upon sufficient con? 
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proposal is said to be accepted. A 
proposal when accepted becomes a 
promise.” 

These definitions have been criticised,” and 
it must be admitted that they do not help us to 
arrive at a clear understanding of any definite 
theory of contract. A distinguished jurist has 
observed, “ The doctrine of contract has been so 
thoroughly remodelled to meet the needs of 
modern times, that there is less necessity here 
than elsewhere for historical research. It has 
been so ably discussed that there is less room 
here than elsewhere for essentially new analysis.” 1 * 
It is, however, necessary to give a short account History' 
of modern doctrines with the object of making f - n £ land 
our own ideas clear upon the subject, and as the 
statute law in British India is practically the 
creation of English lawyers trained at home, it 
will be necessary to refer to some of the forms of 
procedure that obtained in England in past ages. 

“ Whenever we trace a leading doctrine of sub¬ 
stantive law far enough back,” says the authority 
just cited, “ we are very likely to find some 
forgotten circumstance of procedure at its source.” 3 
Professor Harriman has truly observed, " The 
history of English law is very largely the history 
of English procedure,” and his conclusion that 
“ the general idea of contractual obligation was 
unknown to our Anglo-Saxon ancestors, and 
that only in very recent times has that idea 
become fully developed ” is entirely justified by 
the data made available by the researches of 
historical students of law/ Under the circum* 


1 e.g., Salmond, fur,, 307?* ; 

Holmes, Com. Law, 298 ; Markby, 
Elem. of Law , 301. But see Pol¬ 
lock, Con* f 8. 

3 Holmes, Com. Law, 246. 


5 Ibid, 253. 

4 Harriman, Cou., 372. See also 
jenks, Law & Pot, } 268 sqq, ; Pollock 
and Maitland, op. cit, t bk, II, ch. 
v ; Pollock, Expansion of ihe Com - 
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stances it is idle to expect any common law 
theory of contracts. In India, however, we are 
not trammelled by considerations of the forms and 
rules of the common law of England or America. 
To both Hindu and Mahommedan laws the 
conception of a contract as an agreement has 
been familiar from early times. The Indian 
lawyer therefore need not bother himself with the 
incidents of specialties or of contracts of record. 
He never treats a judgment as a contract, he 
need not discuss if a seal imports consideration. 
To adopt the terms used by the ancient Muslim 
jurists, the “ pillars ” of every agreement which 
may be treated as an act in the law, and which 
contemplates the creation of legal relations, are 
two-fold, viz., offer and acceptance. 1 Two persons 
must agree to create rights and liabilities as 
between themselves, to bring about a certain 
relation between them Avhich has certain legal 
consequences attached to it. With this view 
one must make an offer and the other must accept 
that offer. It is only when two persons have thus 
agreed together, when the offer made has been 
thus accepted, that the legal relation contemplat¬ 
ed is established as between them, certain rights 
accrue in favour of one, certain liabilities become 
imposed upon the other. The Indian lawyer 
therefore may without hesitation start with 
Savigny’s famous analysis of a contract. 3 It 
is an agreement of which the constituent ele¬ 
ments are— 


mon Lwv t 155. Prof. Ilarrimau 
forcibly points out that it is not easy 
to define “contract/’ because the 
term has been applied to so many 
things that are not promises or 
agreements at all, His conclusion 
is, “ contractual obligation is that 
legal obligation which is the result 


of a voluntary act on the part of 
the person bound, and which is 
defined by that act/’ ( op . ciL 1, see 
also 367). 

1 See, e.g,, Hedaya (tranS. 
Hamilton, ed, Grady), Bk. xvi, 
p. 241. 

* System, Vol. Ill, p, 308. 
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(i) several parties, 

(ii) an agreement of their wills, 

(iii) a mutual communication of this agree¬ 
ment, and 

(iv) an intention to create a legal relation 
between the parties. 

This luminous analysis has been accepted by 
the majority of subsequent writers, 1 and may 
be said to have received the sanction of judicial 
decisions too. For instance, Kindersley, V.C., 
is reported to have said, “ In order to constitute 
an agreement or contract, two things are re¬ 
quisite,—firstly, the will, and, secondly, some act, 
whether in word or deed, whereby that will is 
communicated to the other party. No man has 
entered into an agreement or contract to do, or 
not to do, some particular thing unless he has 
willed that the thing should be done or forborne, 
and also has communicated that will to the other 
party by some act engaging to carry it into effect ; 
when both parties will the same thing, and each 
communicates his will to the other, with a mutual 
engagement to carry it into effect, then (and not 
till then) an agreement or contract between the 
two is constituted.” 2 So Lord Westbury remark¬ 
ed, “ An agreement is the result of the mutual 
assent of two parties to certain terms, and if it 
be clear that there is no consensus , what may 
have been written or said becomes immaterial ”. 3 * * & 
In a similar strain, Lord Cairns, discussing the 
possibility of a contract arising between persons, 


1 Pollock, Cm., 3-4. Anson, Con., Preston v. Luck [1884] 27 Ch. D. 

2-9. 1 Page, 22. Salmond, Jur., ch. 502 ; Wilding v. Sanderson [1897] 

l *-‘ Millkby, Eletn. Law, 2 Ch., 684 ; Carlill v. Carbolic Srnoke 

ch. XV, 298-307. Lawson, Con., 8. Ball Co., [1893] 1 Q, B„ 256, 268, 

' Haynes v. Haynes [1861] l Dr. Finch, 25. 

& Sni., 426, 433. Cf. Marshall v. ’ Chinnock v. Marchioness of Elv 
Berridge [1881] 19 Ch. D, 233 I [1865] 4 De G. J. & S„ 638. 




Consensus 
ol min«J 



SPECIFIC RELIEF. 


14 


who thought they were dealing with a party 
known to" them, and a pretender, who induced 
them to believe him to be such party, said, “Of 
him they knew nothing, and of him they never 
thought. With him they never intended to deal. 
Their minds never even for an instant of time 
rested upon him, and as between him and them 
there was no consensus of mind which could 
lead to any agreement or any contract whatever. 
As between him and them there was merely the 
one side to a contract, where, in order to produce 
a contract, two sides would be required.’’ 1 

The necessity, however, of the presence of a 
consensus of mind, a subjective union of wills, 
has been questioned with great ingenuity by 
Professor Holland. This learned author, relying 
upon what may strictly be termed the rule of 
estoppel, 2 propounds what he calls the 
“ objective ” theory of contract. According to 
him, “the legal meaning of such acts on the 
part of one man as induce another to enter into 
a contract with him, is not what the former really 
intended, nor what the latter really supposed the 
former to intend, but what a 1 reasonable man,’ 
i.e. a judge or jury, would put upon such acts/’ 3 
He cites Professor Leonhard, “ It may well be in 
contracts that a man may be bound to a meaning 
which demonstrably was not his,”' 1 and he pro¬ 
ceeds to show that the truth and practical import- 


1 Candy v. Lindsay [ 1878 J 

3 A. C., 459 . Finch, 445. 

* The authorities cited are Pickard 
v. Sears [1838] 6 A, & Eh 475 J 
Freeman v, Cooke [ 1848J 2 Ex., 654, 
Finch, 483 ; Cornish v. Abmgtm 
rr85Ql 4 H. & N„ 549 i Smith v. 
Hughes [1871] 6 Q, B. ; 607, Fmch, 

463. In the last case Blackburn, J.. 
observed, n If, whatever a man's real 
in tention may be, he so conducts him¬ 
self that a reasonable man would be¬ 


lieve he was assenting to the ternis 
proposed by the other party, and 
that the other party on that belie! 
enters into the contract with him, 
the man thus conducting himseH 
would be equally bound as if he 
had intended to agree to the other 
party's terms.’' Upon this subject 
F.wart s Estoppel by Misrepresenta¬ 
tion may be consulted. 

3 25b. 

4 Irrthum , VoL I, p. 119. 
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ance of his theory are confirmed by the generally 
received rules as to contracts made by post and 
by the law of agency, and that the doctrine of 
mistake does not conflict with this theory, ft is 
impossible to do justice to Professor Holland’s 
weighty arguments here. There is no denying 
that the law has to content itself in the 
majority of cases with an examination of the 
external facts. For, as observed a learned Chief 
Justice several centuries back, “ it is trite law 
that the thought of man is not triable, for even 
the devil himself does not know what the thought 
of man is.”’ It is upon the thought as ex¬ 
pressed therefore that the law fastens. And if 
the expression justifies the inference to the mind 
of a reasonable man, that the man responsible 
for the expression entertained a particular inten¬ 
tion, he may not be allowed to turn round after¬ 
wards and allege that his words did not mean 
what they said. ‘‘Assent, in the sense of the 
law,” says Holmes, J., “ is a matter of overt acts, 
not of inward unanimity in motives, design, or 
the interpretation of words.” 3 All this must 
be and is conceded, but we apprehend that all 
this does not affect the root of the controversy. 
Where the law requires an agreement it means 
an agreement , a union of two or more minds 
upon the same thing in the same sense, 3 
though, of course, where there is every appear¬ 
ance of the parties having agreed, the law does 
not probe deeper and seek to discover within 
their hearts the noumefion or “ thing-in-itself ” 


1 Per Brian, C, J. ( 17 Ed. IV, 2, 
quoted by Lord Blackburn in 
Brogden v. Metropolitan Railway 
Co [1877] 2 A, C., 666, 692. 
See also Keighley MaxsteH & Co 
v. Durant figoi] A, C, 240, 
?47, per Lord Macnaghteq. 


3 O'Donnell v. Clinton , 145 

Mass., 461, 463. See also Holmes, 
Com. La w, 309; Pollock, Con 5. 
a Cf. L C. A., s. 13, def. of 
consent. 3 Williams, V. & jp t , 
667 sqq. 
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of this agreement. As a matter of theory there 
can be no contract without an agreement of two 
wills. As a matter of practice the law has to 
satisfy itself with the phenomenon of a consensu 
ad idem. But the law does so satisfy itself not 
because it does not require a consensus of wills, 
but because the phenomenon may as a rule be 
taken to represent the nomnenon , because the 
phenomenon has any value simply as a symbol or 
index, and it pre-supposes the noumenon. The 
distinction, therefore, that Professor Holland seeks 
to establish, is not of much theoretic importance, 
and does not really affect the truth and justice 
of Savigny's well-known analysis. 1 * Dr. Holland’s 
analysis, being even more detailed, deserves, 
however, to be here set forth. According to 
him, the constituent elements of a contract are— 

(i) several parties, 

(ii) a two-sided act by which they express 

their agreement, 

(iii) a matter agreed upon which is both 

possible and legal, 

(iv) is of a nature to produce a legally 

binding result, 

(v) and such a result as affects the rela¬ 

tions of the parties one to another, 

and 

(vi) very generally, either a solemn form, or 

some fact which affords a motive 

for the agreement. 3 


1 Anson, Co*. t 10. 4t After minds, and only secondarily with 
all, it is the intention of the parties acts which are but the effects of 

which the Courts endeavour to volition, and therefore no more 

ascertain; and it is their intention than evidence of the mind’s action 

to agree which is regarded as a which is the matter in issue.’ 1 

necessary inference from words or 19 Green Bag, 13, 

conduct >f a certain sort.’’ So Prof. *^^.,259. See Rattigan, 
Brooks Adams says, ‘ l I apprehend 186. Cf. Salmond, Jur.y 30711. 1 

that the law is always primarily Stokes, A f /, Cades, 492. 

engaged with the state of the parties' 
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Having determined then the nature of a con- Prin yy 
tract we have now to see what the primary rights specific 
and liabilities of the contracting parties are. It fonniince ' 
seems hardly open to doubt that when parties 
enter into an agreement their intention is to carry 
out that agreement. “ When people make con¬ 
tracts they usually contemplate the performance 
rather than the breach.” 1 For instance, when 
Tom Brown agrees to sell a horse to John Smith, 
it is the intention of the former to part with the 
animal and of the latter to purchase it. The 
original intention is or should be clear. But for 
some reason or another the agreement may not be 
fulfilled. Either Tom Brown may refuse to sell 
or John Smith may refuse to purchase. In such 
case, what is the primary remedy of the party 
aggrieved ? John Smith is willing to buy, but 
Tom Brown does not sell,—is not, in this case, 

John Smith entitled to compel Tom Brown to 
carry out his part of the agreement and sell ? 

This is common sense, and there is no reason to 
believe that this is not the law. The ancient 
Hindu law, it appears, recognised only two kinds 
of suits based on facts, vis., those in which .the 
relief prayed for was by way of injunction and 
those in which it was by way of specific perfor¬ 
mance. 2 The Mahomedan law knew not of 


1 Holmes, Com. Law , 302. As 
Austin shows, morally speaking 4 , 
there is an obligation on each party 
to a contract to fulfil the terms 
thereof, i. c., to keep his word. 
Among the rights which arise from 
civil delicts therefore, the first are 
“ rights of compelling judicially or 
extra-judicially, the specific perfor¬ 
mance of such obligations as arise 
from contracts and quasi-contracts, 
eg,, a right of compelling perfor¬ 
mance by action or suit, a right to 
an interdict or injunction, for the 
purpose of preventing the obligor 

3 


or debtor from evading the fulfil¬ 
ment of the obligation, a light of 
retainer or detentionf etc., and the 
second are “ rights of obtaining 
satisfaction , in lieu of specific per 
formance,” and the third are “rights 
of Obtaining specific performance in 
part, with satisfaction or compen¬ 
sation for the residue.’' 1 Jut , 63-64 
CL Salmond, fur , S4-7, 324-5. 

* Glmrpure, Adjective Law of the 
SntriHs , 7. Cf Narada, VI, 5 ; 
VIII, 4-5 ; V.18; Brihaspati, XVII, 
5 (Jolly’s translation). 
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Common Law 
in England 
originally 
aimed at 
specific relief 
and not 
damages. 


actions in which aught but specific relief was 
sought in respect of contracts. 1 And even the 
law in England does not seem to have been 
otherwise. “ It is a consequence,” says Glanville, 
“ which naturally results from . . . undertaking 

to do any particular act that the party should be 
compelled to abide by it or perform it.” 2 The 
researches of Sir Frederick Pollock and Pro¬ 
fessor Maitland prove that the oldest actions of 
the common law aimed for the most part not at 
‘ damages,’ but at what we call ‘ specific relief/ 
and that an ‘action for damages’ was a novelty. 
“ This may for a moment seem strange,” say 
these learned authors. 11 In later days we learn to 
look upon the action for damages as the common 
law’s panacea, and we are told that the inability 
of the old Courts to give ‘ specific relief’ was a 
chief cause for the evolution of an ‘ equitable 
jurisdiction’ in the Chancery. But when we look 
back to the first age of royal justice we see it 
doing little else than punishing crime and giving 
‘ specific relief.’ The plaintiff who goes to the 
King’s Court and does not want vengeance, usual¬ 
ly goes for something of which he is being 
‘ deforced.’ The thing may be land, or services, 
or an advowson, or a chattel, or a certain sum 
of money; but in any case it is a thing unjustly 
detained from him ; or, may be, he demands that 
a ‘ final concord ’ or a covenant may be observed 
and performed, or that an account may be ren¬ 
dered, or that a nuisance may be abated, or that 
(for sometimes our King’s Court will do curiously 
modern things) a forester may be appointed to 
prevent a doweress from committing waste. Even 


1 Cf., e, g., the Majallah, pt 151, Karamat Husain, Bar-at-Law). 

p. 20; pt. 369, p. 49. (I am in- Bk VIM, C. V. (Beanies’ tratis- 
debted for these references to Mr,S. lation) ; 3 Page, Con., 2440-3. 
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the feoffor who fails in his duty of warranting his 
feoffee’s title is not condemned to pay damages 
in money; he has to give equivalent land. No 
one of the oldest group of actions is an action 
for damages. 1 * '* Referring more particularly to 
the action of covenant, the same authors say at 
another place : “ The history of covenant seems 

to show that the judgment for specific perform¬ 
ance (quod conventio teneator ) is at least as old 
as an award of damages for breach of contract. 
We may find a local court decreeing that a rudder 
is to be made in accordance with an agreement 
and even that one man is to serve another. Nor 
can we say that what is in substance an injunc¬ 
tion was as yet unknown. ‘ The prohibition ’ 
which forbids a man to continue his suit in an 
ecclesiastical Court on pain of going to prison, 
is not unlike that weapon which the Courts of 
common law will some day see turned against 
them by the hand of the Chancellor. But further, 
a defendant in an action of waste could be bidden 
to commit no more waste upon pain of losing the 
land, and a forester or curator might be appointed 
to check his doings. The more we read of the 
thirteenth century, the fewer will seem to us the 
new ideas that were introduced by the Chancellors 
of the later middle age. What they did introduce 
was a stringent, flexible and summary method 
of dealing with law-breakers. The common law 
has excellent intentions ; what impedes it is an 
old-fashioned dislike for extreme measures.” 3 

The above makes it clear that even the old 
common law courts of England recognised specific 
relief as the primary remedy, and if they in course 


1 2 Hist , Eng. Law, 523, Early English Equity , 1 Law Q, 

a Pollock and Maitland, op, cit Rev., 162. 

§95-596 ; also io6, CL Holmes* 
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of time practically ceased to enforce it as such, 
it was not because in theory they had abandoned 
that doctrine. As Dr. Bigelow puts it: “ The 

duty to perform is, in the purpose of the parties, 
primary ; but the law may not always deem it best 
to enforce such duty even when it might easily 
do so.” 1 In many cases it may prefer to award 
compensation in lieu of performance. The cur- 
Modern spirit rer ,t 0 f Jt j eas j n modern times has made in favour 
importance of of such preference. Take the ordinary case of a 
money. contract for sale of goods. “Wheat, corn, 

horses, and chattels generally are merchandise, 
to be bought and sold for money. Money is 
both the common measure of value and the thing 
sought; and payment of money is accordingly 
ordered in such cases wherever in law it answers 
the purposes of the chattel. Compensation is 
substituted as a legal equivalent for a thing which 
has never actually come under the ownership of 
the plaintiff. It is not his ; it is a special object 
of barter for money ; and money must be accepted 
if the will of the court is invoked.” 4 We find, 
therefore, as a matter of history in England, that 
actions for damages were more frequently resorted 
to than others, and, as the common law of con¬ 
tracts is based more on procedure than principle, 
the idea gained ground that compensation was 
the primary remedy, and specific fulfilment 
secondary or substitutional. After reviewing the 
history of the action of debt and of assumpsit, 
even an acute thinker like Mr. Justice Holmes 
comes to the conclusion that “ the only universal 
consequence of a legally binding promise is, that 
the law makes the promisor pay damages if the 
promised event does not come to pass, in every 



2o 


1 2 Story, E<f. } ed, i 3 (Amer .),30 it. 2 Sto^r, 0 p. cit ,, $2n. Cf. Fry, 4* 
Cf. Pomeroy, *5*. P 2 , 
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case it leaves him free from interference until the 
time for fulfilment has gone by, and therefore free 
to break his contract if he chooses.” 1 This emi¬ 
nent writer therefore prefers to look upon a contract 
as “ the taking of a risk.” Theoretically this 
position seems difficult to justify, and practically 
in a country like India where courts are not 
divided as of law and of equity, it is not of much 
help. 2 As Professor Harriman suggests, a dis¬ 
tinction has to be made between a case where 
the fulfilment of the promise is within the power 
of the promisor and another where it is not. In 
the latter case the promisee cannot insist upon 
specific performance, he can only ask the promi¬ 
sor to recompense him for any loss that he may 
have sustained by reason of non-performance. 
For instance, A may promise to sell a horse to B. 
Now if this horse belongs to A, it is within the 
power of A to sell, and the intention of the 
parties will clearly be taken to be that of sale. 
But if the horse does not belong to A, but he 
undertakes to persuade the real owner to sell, here 
B knows that A may not be able to bring about 
the transaction and B may be satisfied, in case 
A fails to effect the sale, if A makes adequate 
compensation for non-realisation of the expecta¬ 
tion he has nosed. In this latter case it may be 
said that A in entering into the contract really 
takes a risk. The primary obligation is to com¬ 
pensate B for the non-occurrence of the promised 
event, and this coincides with the secondary or 
sanctioning obligation to pay damages for breach 

1 Com. Lam, 301. For some ae- L. Rev, 53, Woodruff, Quasi- 
count of the common law actions Contracts t 633. See also Pollock 
of contract, see Harriman, Con., and Maitland, op. cit., bk. 1 1, ch. v. 
App. II; Holmes, op. cit Lee. 8 For criticisms of Holmes’s views 

Vll ; Jenks, op. cit *, ch. VII • see Holland, Jur., 250 ; Anson, 
Ames, History of Assumpsit^ 25LRW Con., ro; Harrimaft, op. cit.,%2 2-3. 
Mag. and Rev., 129, 290, 2 Harv, 


Holmes 
theory : 
contract 
taking o( a 
rink,—dis¬ 
cussed. 
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History of 
growth of 
equity juris¬ 
diction in 
England. 


of contract. 1 Equity holds a man bound to his 
agreement if he can perform it, and in countries 
where there is or was a conflict of jurisdiction 
between courts of law and of equity, the latter 
decreed specific performance of contracts to pre¬ 
vent (in the words of Chief Justice Fuller) “the 
intolerable travesty of justice inyolved in per¬ 
mitting parties to refuse performance of their 
contract at pleasure by electing to pay damages 
for the breach.” 2 

It is necessary to refer to the history of pro¬ 
cedure in England because the Indian Act purports 
to enact for British India the principles enforced 
by the equity courts in England, and these prin¬ 
ciples can never be fully appreciated if their 
history is forgotten. We have therefore even in 
India to take note of the fact that the common 
law courts in England could afford only such 
relief as had come to be associated with the 
various forms of contractual actions that they 
entertained. In the beginning only certain special 
obligations could be enforced by appropriate writs, 
and even later on the question that a common law 
lawyer put to himself was, “Will debt lie, or 
covenant, or account, or assumpsit?” The 
manorial courts and other inferior courts seem to 
have enforced agreements more liberally, and the 
ecclesiastical courts regarded the Icesto fidei or 
breach of plighted faith as a sin demanding 
ecclesiastical penalties. 3 In olden times Christians 
not unoften bound themselves by oath not to 
commit various crimes. Pliny mentions even an 
oath not to break one’s word. 4 Gradually the 
pledge of faith came to give sanction to various 


1 Harriman, Con,, 322. 2 Pollock and Maitland, op, tit., 189, 

'Ibid., 33Q. 1 97-98. 

? Harriman, op, cit , 378 , 382.; Zptstks, bk. x, ep. 97 * 
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engagements, and though the obligation thereby 
created was only a moral one, yet the spiritual 
courts enforced them by penance or excommuni¬ 
cation. Sir Edward Fry traces the origin of the 
equitable jurisdiction in specific performance to 
ecclesiastical law. Chaucer in the Friar's Tale 
mentions contracts as a subject-matter of the 
jurisdiction of the archdeacon, 1 and in the matter 
of a contract to marry, the Ecclesiastical Courts 
in olden times did exercise a jurisdiction very 
much in the nature of specific performance. 2 But 
it is not necessary for our present purposes to 
pursue this interesting historical enquiry much 
further. Sir Edward Fry's conclusion, which 
seems to be justified by the evidence, is that it 
is “ probable that from early times the Courts 
Christian enforced the execution of contracts in 
which there was an oath or Jidei interpositio , that 
this jurisdiction was narrowed and perhaps almost 
extinguished by the pressure of the writ of prohi¬ 
bition from the King’s Court, and that the eccle¬ 
siastical Chancellors found in the Chancery a 
means of reviving a like jurisdiction, the writ of 
subpoena taking the place of excommunication.” 3 
Scholars claim to have discovered traces of the 
jurisdiction in the records of the Court of Chan¬ 
cery even in the reign of Richard II. 4 But 
Cokayn v. Hurst 5 seems to be the first clear case 
of specific performance of which we have record. 
In the Year Book of 8th Edw. IV, 4(7>), the juris- 


1 Canterbury Tales y Group D, 
1306, Skeat s ed,, Vol, IV\, p. 359, 

9 The heroine of Massinger s Maid 
of Honour sues for the specific per¬ 
formance of a written contract of 
marriage (V, ii). 

* Sp. Perf, 7-13. 

* Hid , Additional Note C. See 
a]so vSelden Society’s “ Select Cases 


in Chancery,” VoL X., esp. pp. 
xxxv-xxxvi. Dean Ames, however, 
gives good reasons for holding that 
specific performance is not one of 
the most ancient heads of equity 
jurisdiction, I Cases , 37«. 

6 [r45S] 10 Set. Ca Ch. Seldert 
Soc , no. 142, 1 Ames, 36, 
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Roman Law, 


Limitation of 
doctrine of 
specific per¬ 
formance in 
England, 


diction is expressly recognised by the Chancellor 
as a clear one. 1 

It is curious to note that the Roman law does 
not recognise the doctrine of specific performance, 
and all systems derived from it apparently hold 
to the maxim, Nemo potest praecise cogi ad 
factum. 2 The remedy, however, seems to be 
familiar to German law, both ancient and 
modern. 3 “A perfect system of jurisprudence,” 
says Sir Edward Fry, “ought to enforce the 
actual performance of contracts of every kind 
and class, except onlv when there are circum¬ 
stances which render such enforcement unneces¬ 
sary or inexpedient, and that it ought to be 
assumed that every contract is specifically en¬ 
forceable until the contrary be shown,” 4 So 
Beiitham thought ‘restitution in nature’ was due 
in every case. “ The law ought to assure me 
everything which is mine without forcing me to 
accept equivalents even though 1 have no parti¬ 
cular objection to them.” 5 In Scotland specific 
performance (or ‘ implement ’) is the normal legal 
remedy for breach of a contract for the sale of 
a specific object. 6 But the conditions under 


1 2 Story, Eq s. 7 * 6 > P- Cf; 
Halsey v. Grants 1806] 13 Yes., 76 ; 
33 E. R- 223. 

1 r Pothier, Obligations , p. 89, pt. I, 
ch. ii> art. 2, s. 2. As to Roman- 
Dutch Law, Pry refers to Van be¬ 
en wen’s Commentaries , trans, by 
Kotze, Vol. If, pp. 27,33,118-9, 
etc. As to French Law, see article 
by M. Sheldon Amos, 17 Law Rev , 
37 2 ; Fry, Addl, Note B, 680-682 ; 
Holland, fur., 317: Proudfoot’s 
article, Canadian Law Times, Oct., 
1894. 

a See article by “E.S., ” 8 Law Q, 
Rev , 252. 

4 Fry, op* cit,, s, 47, p. 18. See also 

Sal mood, fur., cb, xvii, s, 126 ; 


“ Ti may be laid down as a general 
principle that wherever the law 
creates a duty, it should enforce 
the specific fulfilment of it. The 
sole condition of the existence of 
remedial liability is the existence 
of a legal duty binding upon the 
defendant and unfulfilled by him. 
What a man ought to do by a rule 
of law, be ought to be made to do 
by the force of law. In law ought 
is normally equivalent to must , and 
obligation and remedial liability aie 
in general co-existent ” 
a Theory of Leg., 288, 

8 Stewart v. Kennedy [1890] 1 $ 

A.C. 75, 102, 305. 
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which the jurisdiction has grown in England have 
prevented the establishment of any such general 
rule. As Lord Redesdale observed in Harnett v. 

Yielding “ Unquestionably the original founda¬ 
tion of these decrees was simply this, that 
damages at law would not give the party the 
compensation to which he was entitled; that is, 
would not put him in a situation as beneficial to 
him as if the agreement were specifically per¬ 
formed. On this ground the court in a variety of 
cases has refused to interfere, where from the 
nature of the case the damages must necessarily 
be commensurate to the injury sustained.” Spe¬ 
cific performance being “ a remedy intended by 
Courts of Equity to supply what are supposed to 
be the defects in the remedy given by the Courts 
of Law,” his Lordship ruled, “ considerable cau¬ 
tion is to be used in decreeing specific perfor¬ 
mance of agreements; and the Court is bound 
to see. that it really does that complete justice 
which it aims at, and which is the ground of its 
jurisdiction.” In India, where the courts of Practica jb 
justice are courts both of law' and equity, it would 9ame '' 
probably have been more satisfactory to frankly 
recognise specific performance as the primary 
remedy in cases of breach of contract, and not 
to fetter the discretion of the judge by any con¬ 
sideration as to the adequacy or otherwise of 
a decree for damages. But the traditions of the 
Courts of Chancery in England have moulded 
the provisions of our Specific Relief Act, and 
the limitations of the English doctrine have con¬ 
tinually to be borne in mind even here. The rule, 
however, is well established that if the contract 
has been entered into by a competent party and 
is unobjectionable in its nature and circum- 


' [1S05] z Scb. & Lefr. 552, 553. 
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Only execu¬ 
tory contracts 
specifically 
enforced, 


stances, specific performance is as much a matter 
of course, and therefore of right, as are 
damages. 1 

But it is not every contract that will be speci¬ 
fically enforced. A contract may be regarding 
a past, present or future event. When the promise 
or assurance (which is a better word to use) 3 re¬ 
lates to something that has already happened or 
is happening at the time, the promisor really incurs 
a liability only to pay compensation if the assu¬ 
rance which he has given turns out to be untrue. 
For “ in such a case the contract is broken, 
if at all, as soon as it is made, and the primary 
obligation necessarily coincides with the second¬ 
ary or sanctioning obligation to pay damages.” 
But where the assurance is in respect of some¬ 
thing which is to happen in the future, the value 
of the liability, as we have seen, will be determined 
by the nature of the subject-matter of the pro¬ 
mise, whether it is or it is not within the power 
and control of the promisor. 3 

It follows, therefore, that specific perfor¬ 
mance, strictly speaking, can be claimed only in 
respect of what are technically called executory 
contracts. 4 An executory contract, according 
to Lord Selborne, is one which is “ not intended 
between the parties to be the final instrument regu¬ 
lating their mutual relations ; ” while an executed 
contract is one which is intended to be thus final. 5 
Where, for instance, goods are bargained for and 


* Per Grant, M R,, Hall v. War- 
ren [1S04] 9 Ves, 605, 608, 32 
E. R. 739. Of, Haywood v. Cope, 
[1858] 25 Beav,, 140, 53 E. R. 
589; Leech y. Schweder [1894] 9 
Ch M 463, 467* 
s Harriman, Con v 370. 

3 * 1 - 322 . 

1 Snell therefore defines specific 
performance as « turning an execu¬ 


tory contract into an executed one 
by decreeing the execution of the 
document (or other thing) which in 
and by the executory contract is 
provided for.” Bqnity, ed. q 6jq • 

H.S5I. 

Wolverhampton & Walsall Co 
v. L , & N . W , By, Co. [ ,$73] 16 
Eq, 433. 439- Cf. Tmlby v . Official 
Receiver, [1888] 13 A. C., 523, 547, 
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sold, the price being paid down and the delivery 
made on the spot, nothing more remains to be done 
by either party and the contract is an executed one. 

If, on the other hand, only the bargain is struck 
and payment of price or delivery or both are 
postponed to a future date, the contract is an 
executory one. In Sir William Anson’s words, 

“ executory contracts of sale are, in truth, con¬ 
tracts as opposed to conveyances, and create 
rights in personam to a fulfilment of their terms, 
instead of rights in rent to an enjoyment of the 
property passed.” 1 Only promises as to the future 
can be fulfilled, the past cannot be altered. But 
‘ specific relief ’ need not be limited as ‘ specific 
performance ’ has been by English lawyers. Such 'specific per- 
relief may be granted in respect of executed con- f°r miinc e> 
tracts too, e.g., settlements or conveyances which 
contain covenants. Where after a sale-deed has 
been executed and completed, the purchaser fails to 
pay the stipulated price, the Court by enforcing 
against the property sold what is called the un¬ 
paid vendor’s lien really grants specific relief.” 

Now specific performance of contracts has 
three aspects. First of all, a party may be com- 
pelled to carry out his promise. 1 his promise 0 f specific 
may be of either a positive or a negative type, performance, 
For instance, A may contract with B to sell a 
village to him. This is a positive agreement, and 
may be enforced by compelling A to sell. On 
the other hand, A may contract with B not to 
build anything upon his land to the detriment of 
B’s property. This is a negative agreement and 
may be enforced by an order enjoining A from 


1 Con .j 22, “ Executed contract 
means a contract performed wholly 
on one side, while an executory 
contract is one which is either 
wholly unperformed or in which 
there remains something to be done 


on both sides." 

11 See 19 Harv. L. Rev,, 481-2, 
where it is suggested that in the 
class of equitable hens the jurisdic¬ 
tion of equity is founded upon spe* 
cific performance. 



Prevention 
true specify 
performance, 


Consent. 


making any such construction. An order of 
this description is generally styled an Injunction. 
And here it is necessary to emphasise that the 
remedy by way of prevention is the true specific 
performance, for the object of that remedy is to 
prevent a violation by the defendant of the 
plaintiff’s right, and whenever the remedy is 
successful, that object is completely accom¬ 
plished. On the other hand, in the case of 
affirmative duties there can be, strictly speaking, 
no specific performance. The assistance of the 
Court is sought after there has been a breach 
and the Court can only enforce a belated perfor¬ 
mance, which is very different from the perfor¬ 
mance promised. Even where the thing agreed 
to he done can be substantially done at the order 
of the Court, yet it is not done at the time when 
it was agreed to be done. In the case of 
affirmative contracts therefore the relief granted 
is accurately described by Professor Langdell as 
‘ specific reparation for breach.’ 1 

Again an agreement may be such as the law 
does not countenance the enforcement of. “ No 
agreement is a contract unless its effect is to bind 
the parties to each other by the vinculum juris 
of a newly created personal right.” 3 The law 
therefore pre-supposes consent, and this consent 
must be “ true, full and free.” 3 If there is not 
such consent the agreement is not valid. For “ a 
valid agreement is one which is fully operative in 
accordance with the intent of the parties.”'* Now 
various causes may stand in the way of a free 
and full consent. The Indian Contract Act enu¬ 
merates five such causes, viz., coercion, undue 


1 Langdell, 41 sejq* 

* Salmond, Jur^ 312. 

& Pollock, Con 439. Cf. I.C A., 


a. 10; r Williams, K & a 
4 Salmond, op , cit., 313. 
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influence, fraud, misrepresentation, and mistake.' 
Where consent would not have been given but 
for the existence of one or more of these causes, 
it cannot be said to be true or free. As Sir 
Frederick Pollock has shown, these five causes 
may be reduced to two, viz., Ignorance and Fear, 
and these may be thus analysed in respect of 
their legal consequences :— 

A . — Ignorance —■ 

(a) Not caused by act (or omission) 

of the other party is referred in 

law to the head of ... Mistake. 

Caused by act of the other party 

(b) Without wrongful intention ... Misrepre¬ 

sentation. 

(c) With wrongful intention ... Fraud. 

B. — Fear , or dependence excluding freedom of 

action — 

Not caused by acts of the") 

other party or relation V (Immaterial.) 

between the parties. ) 

( d ) Caused by such acts .. Coercion. 

( e ) Caused by such relation ••• Undue influ¬ 

enceI 

Where consent to an agreement is caused by 
coercion, undue influence, fraud, or misrepresenta¬ 
tion, the agreement is a contract voidable at the 
option of the party whose consent was so 
caused. 3 This means that the latter party may 
enforce the agreement if he chooses, but the 
other party (guilty of coercion, etc.,) has no 
option in the matter and cannot enforce the agree¬ 
ment by law. 4 On the other hand, where both the 


1 I. C. A., s, 14, See also ss. j$- 
xS, 20. 

* Pollock, Con., 439 


a f. C. A., s. 19, 
M.C, A, s* 2 0 )’ 
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Void agree¬ 
ments. 


Rescission of 
contracts. 


Cancellation 
of instruments. 


parties to an agreement are under a mistake as 
lo a matter of fact essential to the agreement, 
the agreement is void. 1 This means that it is 
not at all enforceable by law, 2 that there is no 
contract. For the minds do not really meet. 
Now an agreement that is voidable or even void 
it is obviously not in the interest of the party 
wronged to enforce specifically. It is, on the 
other hand, as a general rule, in his interest to 
free himself from any obligation that it purports 
to impose upon him. And this he may do by 
getting the agreement rescinded. Rescission of 
contracts therefore is a form of specific relief in 
respect of a class of agreements where the relief 
appropriate is not specific enforcement, but the 
contrary. Chapter IV of the Specific Relief Act 
deals with this topic. It is worthy of note that 
though an agreement founded on mistake is void, 
and an act that is a nullity in law cannot strictly 
speaking be solemnly cancelled, yet as a matter 
of fact, Equity Courts have allowed a victim of 
mistake to avail himself of their peculiar relief 
of rescission. 3 The object of this relief is to put 
parties in statu quo, if practicable, and therefore 
a plaintiff, who fails to get specific performance 
of a contract in writing, may get it rescinded 
and delivered up to be cancelled. 4 

If a written instrument is void or voidable 
against any person and he has a reasonable ap¬ 
prehension that, such instrument, if left outstand¬ 
ing, may cause him serious injury, he may sue 
to have it adjudged void or voidable, and the 
Court may, in its discretion, so adjudge it and 
order it to be delivered up and cancelled. 5 As 
Mr. Justice Story points out, Equity is not merely 


1 I.C.A., s. 20. 

* Ibid, s, 2 (/). 

8 S, R. A., s. 36. 


' Ibid, s. 37. 
& Ibid A s. 39 * 
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remedial, it is also preventive of injustice. “ If 
an instrument ought not to be used or enforced, 
it is against conscience for the party holding it 
to retain it, since he can only retain it for some 
sinister purpose.”' But where the illegality of an 
instrument is apparent on the face of it, even an 
Equity Court will take no notice of such a docu¬ 
ment. 3 And in ordering the cancellation of a 
document it may put the plaintiff upon terms. 
For he who seeks equity must do equity, and if 
the plaintiff has taken any benefit under the 
instrument, the defendant, while not entitled to 
hold to it, may yet be deemed entitled to such 
compensation as justice may require. 3 

There is yet another form of specific relief 
in respect of contracts which deals exclusively 
with agreements in writing. If language was 
given to rnan to conceal his thought, there is no 
question that writing assists the process. At any 
rate, the actual expression of a thought very often 
fails to express the whole thought, sometimes 
more may be expressed, sometimes les&, some¬ 
times something totally different may be express¬ 
ed. Now when parties have come to a contract 
but have failed to express themselves correctly, 
if the mistake is a real one and mutual, and can 
be established by satisfactory proofs, a court of 
equity will reform the written instrument so as to 
make it conformable to the precise intent of the 
parties. The real intention may have been mis¬ 
represented in writing either by mutual mistake or 
by fraud. Equity affords relief in either case, in 
accordance with its general policy to suppress 
frauds and to promote general good faith and con- 


* 2 Eq s, 700, p„ 10. Ves. 3, 16, 32 E. R. 2 . 

* Story, op. cit. } s. 700 a , p. 14. 9 Story, op, eit , s. 696, p, 8 f 
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fidence in the formation of contracts. 1 If an 
instrument that does not give effect to the real 
agreement between the parties be enforced, one 
party is bound to suffer. If it be cancelled as a 
whole, both parties suffer, because a real agree¬ 
ment by such cancellation falls through. If, 
on the other hand, the instrument be set 
right, the genuine contract becomes capable of 
enforcement, and neither party can suffer by 
being held to his actual agreement. But 
no Court will be justified in making a new con¬ 
tract for the parties. Whenever an application 
is made for reforming an instrument, “ the ques¬ 
tion to be considered is not what the parties 
would have done, had they been able to anticipate 
subsequent developments, but what was their 
intention at the time the contract was executed.” 2 
If parlies have deliberately left out something 
from the written instrument that cannot be put 
in. 3 If they have deliberately chosen one form 
of security in preference to another, the Court 
cannot direct a new security. 4 Similarly where 
doubtful rights have been deliberately renounced 
and family settlements have been effected.’ But 
where third parties in good faith and for value 
have acquired rights, the court in its discretion 
will refuse to rectify an instrument to the prejudice 
of such rights. 6 

A relief allied to cancellation of instruments 
is what Scotch lawyers call a “ declarator.” Bell 
defines a declarator as “ an action whereby it is 


1 i Story, Eq^ s. 154. 

3 Ibid, s,‘ 164 (£). 2 romaroy, Eq> 
fur §843, p. 1487. Cf. Townshend 
v. Stangroom [ 18or] 6 Ves 328, 
332. 3t E R -. 

• Cf. Lord Irnham v. Child 
[1781] I Bro. Ch,, 92, 28 E. R, 
1006. 


* Cf. Hunt v. Rousmaniere , 
[1828] 8 Wheat., 174, 1 Peter., t, 
3 Keener, 6. 

* Cf. Steivart v. Stewart, [1839 ] 
6 Cl. & P.. 911, 7 E. R , 940 i 

Pollock, Con., 455. 

8 S. R. A., s. 31. CC. 2 Pomeroy, 
My. Jur., § 776 '. 
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sought to have some right of property or of 
status or other right judicially ascertained and 
declared.” A cloud may be cast upon the 
plaintiffs title, somebody may deny his right or 
may execute a document which, if left outstand¬ 
ing, may militate against such right. If some step 
is not taken at once to have all doubt and 
difficulty removed, it may at a later time be 
difficult for the plaintiff to prove his title. For 
the evidence that is forthcoming now, may not 
be forthcoming hereafter. A declaratory action 
is designed for the purpose of making that clear 
which is at present doubtful, and which it is 
necessary to make clear, A declaratory decree 
confers no new right upon the plaintiff, and does 
not compel the defendant to pay or perform any¬ 
thing. 1 The party is relieved upon the principle, 
as it is technically called, quia timet , and the 
jurisdiction exercised is founded upon the admi¬ 
nistration of a protective or preventive justice. 1 
The present existing interest of the plaintiff is 
affirmed, and the cloud upon his title removed, 
if the Court is satisfied that there is some present 
danger or detriment which may be averted by a 
declaration. Such a declaration is a substantive 
relief granted by the Courts, and it is not neces¬ 
sary to show a right to consequential relief. 3 In 
fact, under the law as it now stands in British 
India, a person who is at the time entitled to an 
executory decree cannot seek only a declaratory 


1 Cf, Collett, 293. 

* Cf, 2 Story, Eq, y s, 694* p. 5 * 
Gf. also bills of peace, bills to per¬ 
petuate testimony, or to take it de 
bene esse, etc, H* A, Smith, 
Prin Eq , pt. II, ch. VIII. 

* English Courts at one time 
would make no declaratory decree 
where there was no right to con¬ 

5 


sequential relief. The result was 
that people were left uncertain as 
10 their rights and serious difficul¬ 
ties were experienced in, e.g., mak¬ 
ing testamentary dispositions of 
property or settling 1 family disputes. 
At Mr. Pitt Kennedy's suggestion 
the Indian law was assimilated to the 
Scotch. 1 Stokes, A, I. Codes, 934 - 5 * 
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decree. 1 For instance, a plaintiff who is not in 
possession of some property cannot ask merely 
for a declaration of his title to such property. 

The most ordinary form of preventive relief, 
however, is that known as an injunction . Spell¬ 
ing truly observes, “Without the power to prevent 
as well as to undo wrongs, to restrain as well as to 
compel action, to preserve as well as to reinstate 
the status of persons and things, courts of equity 
would possess but little power, and command but 
little respect as dispensers of justice and arbiters 
between man and man. The important restrain¬ 
ing function is given effect by the great extra¬ 
ordinary remedy of injunction, which may be ap- 
propriately termed the strong arm of courts ^of 
equity.” 2 An injunction, Burney defines, as “a 
judicial process by which one who has invaded 
or is threatening to invade the rights, legal or 
equitable, of another, is restrained from continu¬ 
ing or commencing such wrongful act. 3 A 
writ of injunction may either take a positive or a 
negative form. It may require a party to do a 
particular thing or it may require him to refrain 
from doing a particular thing. 4 In the former 
case the injunction may be described as ‘ manda¬ 
tory. ’ 5 The second ' class of injunctions is 
more common and is known as 1 restrictive and 
may be either perpetual or temporary, ouppose, 
for instance, Brown is about to build a house on 
Smith’s land. Smith may sue for an injunction 
restraining Brown from making any constructions. 
If Smith succeeds in establishing his title and 
gets a decree, the decretal order will be one of 


1 S R. 5 . 42. prov. 
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perpetual injunction. But Smith may be anxious 
that the mischief should be nipped in the very 
bud, and he may, immediately after instituting 
his suit, move the Court for an interlocutory order 
enjoining Brown from making any constructions 
during the pendency of the action. If the Court 
makes the order, it will be an order granting a 
temporary injunction. 1 That an injunction is a 
primary remedy seems clear. There are some Pr5 ™“* *y 
duties, of a peremptory nature, in regard to which ieme,y ' 
an election, as an equivalent, to violate the same 
upon the terms of making compensation cannot 
be permitted. The only difference in this respect 
between the two remedies of specific performance 
and injunction, Professor Bigelow points out, is 
that the former is directed to compelling perform¬ 
ance of an active duty, while the latter (though 
sometimes in a subsidiary way requiring an act 
to be done) is generally directed to preventing 
the violation of a negative one. An injunction 
has accordingly been sometimes described as a 
“ negative specific performance .” 3 The differ¬ 
ence, however, has important results. “ The 
remedy of specific performance, relating ■ as it 
does to active duties, deals in the main only with 
contracts; while the remedy of injunction, having 
to do with negative duties, deals not only with 
contracts, but also with torts, and with many 
other subjects, among them subjects of a purely 
equitable nature. " 

A learned Judge has declared, “ the very Substitutional 
first principle of injunction law is that you do <£ med l’ of 
not obtain injunctions for actionable wrongs for 


' Kerr, /«/., 2, 12. L. R. A, 822. 

* D1U1 v Dotbltr (Conn.) 20 * Bigelow’s note in 2 Story, Eg.. 

I«. R. A., 4.32 ; Muncte. Natural Gas 178 . et itq, H, A. Smith, Prui. 
Co. v. Muncie (Indiana) 60 E<j. t 744. 
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which damages are the proper remedy.” 1 The 
reason why the substitutional remedy is here 
put before the primary remedy is again historical. 
The Common Law of England, following the 
analogy possibly of the Jus Civile of Rome, did 
riot favour a jurisdiction to prevent the infliction 
of injuries. An injury actually inflicted might be 
compensated for, but the repetition of that injury 
or any other threatened wrong would not be 
prohibited. 2 With the object, therefore, of aff¬ 
ording preventive relief, the Praetors in ancient 
Rome issued interdicts and the Chancellors in 
more recent times in England had recourse to 
writs of injunction. 3 The English Judges, 
however, left themselves a free hand in the matter, 
and even the Judicature Act of 1873 purports 
to leave their discretion unfettered except by 
reference to considerations of justice and con¬ 
venience. 4 fn British India the requisite con¬ 
ditions of the jurisdiction in Injunction are to 
a large extent laid down by the Legislature. 
“ This has been done by selecting the leading- 
principles upon which the English Courts are in 
the habit of acting in the exercise of their dis¬ 
cretion, and converting them into legislative 
rules of jurisdiction 5 The general doctrine 
may, however, be thus stated : wherever a right 
exists or is created, by contract, by the owner¬ 
ship of property or otherwise, cognizable by law, 


1 Per Bindley, L f J., London and what is right or just must be decid- 

Blackwall JRy , Co t v. Cross' [1888]. ed, not by the caprice of the judge, 

3 1 Ch D., 354, 369. but according to sufficient legal 

a Langdell, Eq. Jur. t 24, 28. reasons, or on settled legal princi- 

3 2 Story, Eq.y s. 865, p. 184; pies/* Beddow v. Beddov) [1878] 

Nelson, h\i. y 7 sqq. 9 Ch. IX, 89. Cf. Harris v. Beau- 

4 36 and 37 Vic, cap. 66 , s. champ [1894] 1 Q. B. 801 ; Coivper 

25, sub-s. 8. Per Jessel, M. R.: v, Laidler [1903] 2 Ch. 337. 

“There is unlimited power to grant 5 Nelson, op, cit %) 27, also Com, 
an injunction in any case where it S.R.A, 7 i. 

would be right or just to do so, and 
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a violation of that right will be prohibited, unless 
there are other considerations of policy or ex¬ 
pediency which forbid a resort to this prohibitive 
remedy, or compensatory damages will afford 
complete and adequate relief. 1 

It is also in the exercise of the equity jurisdic¬ 
tion which consists in the administration of a pro¬ 
tective or preventive justice, that the Court 
may appoint a receiver, Daniell defines a 
receiver as “an indifferent person between the 
parties appointed by the C ourt to collect and 
receive the rents, issues, and profits of land, or 
the produce of personal estate, or other things 
in question pending the suit, where it does not 
seem reasonable to the Court that either party 
should do so, or where a party is incompetent to 
do so, as in the case of an infant.” 2 The object 
of the jurisdiction, said Lord Redesdale. is to 
provide for the safety of property in dispute pend¬ 
ing a litigation, and to preserve property in 
danger of being dissipated or destroyed by those 
to whose care it is by law intrusted, or by persons 
having immediate but partial interests. Relief 
in this matter too is given upon the principle 
quia timet . Bills in equity quia timet , says 
Story, “are in the nature of writs of prevention, 
to accomplish the ends of precautionary justice. 
They are ordinarily applied to prevent wrongs or 
anticipated mischiefs, and not merely to redress 
them when done. The party seeks the aid of a 
Court of Equity because he fears {quia timet) 
some future probable injury to his rights or in¬ 
terests, and not because an injury has already 
occurred which requires any compensation or 
other relief.” 3 A receiver is an officer of the 


1 4 Pomeroy, Eq, s. 1338, * 2 s. 826' p. 157. Cf. Woodroffe, 

■ Chancery PraciUe , 1664. See Rice ^ 9. 14, 
also Kerr, Rec n 3. 
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Court, appointed at the discretion of the Court, 
pending a suit, 1 for the benefit and on behalf of all 
the parties in interest, 2 provided it is shown that 
either actual damage has occurred, or there is im¬ 
minent danger thereof, and the apprehended dam¬ 
age, if it comes, will be very substantial, if not irie- 
parable. 3 As Lord Hardwicke observed, “It 
the power of appointment is a discretionary 
power, exercised by the Court with as great 
utility to the subject as any authority which 
belongs to it; and it is provisional only for the 
more speedy letting in of a party’s estate and 
securing it for the benefit of such person who 
shall appear to be entitled ; and it does not at all 
affect the right.” 4 

There are some specific remedies which 
Indian Courts, in common with English 
Courts, grant, but which are to be found 
described in statutes other than the Specific Relief 
Act. 5 For instance, where there is a contract of 
mortgage, the mortgagee may sue either for fore¬ 
closure or sale, and the mortgagor may sue for 
redemption of the mortgaged property. The 
Transfer of Property Act provides for such a 
contract and the remedies which are appropriate 
to it. 6 Again there may be a partnership which 
has been dissolved or is to be wound up. The 
accounts of the partnership have to be taken, 
the assets realised, and each partner may be 
compelled to pay the balance due from him and 
discharge the debts of the partnership. Now 
the substantive law regarding partnership is to 
be found codified in the Indian Contract Act 7 and 


1 S.R.A., a. 44. Of. C.P.C., s. 503; 
Collett, 325. 

a Davis v. Duke of Marti orough 
t iBi8] I Sw. 74,83 ; s. c , 2 

Sw. 308,125. 36E.R., 307. 5 62 

8 Ver Pearson, J., Fletcher v, 
Healey [1885] 28 Ch. D. 688, 698, 


s SMf> v, Harwood [1747] 3 

Atk., $64, 26 E.ft lu$ 

0 1 Stokes, A. /. Codes, 928-9. 

°Ch IV, esp. ss. 86, 88, 92. 
See also C. P. C., sch. iv r nos. 
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the remedies appropriate are to be worked out 
according to the Code of Civil Procedure.. * 1 
This Code also provides foi the taking of an 
account of the property ol a deceased person and 
for the administration of the same. 2 A trust 
estate may similarly have to be administered 
and accounts of the trust taken. The Indian 
Trusts Act provides for this. 3 

In several places I have spoken of the discre¬ 
tion of the Court. It is an undoubted rule that 
“ giving a specific performance is matter of dis¬ 
cretion.” But this does not mean that it is open 
to a Court to do just what it pleases in an in¬ 
dividual case without regard to authority or 
principle. Chambre, J., said in an old case, 
“ Granting a specific performance is not to be 
claimed as matter of right. It is in the discretion 
of the Court; and will not be done, unless com¬ 
plete justice can be done by the party seeking 
it.” 4 Lord Eldon explained next year that the 
discretion was not arbitrary or capricious, but it 
must be regulated upon grounds that would make 
it judicial. 5 No hard and fast rules, it has been 
said, can be laid down. 5 In exercising its discre¬ 
tionary power, a Court will act with more freedom 
than when exercising its ordinary powers, and 
will grant or withhold relief according to the case 
presented. An American judge has observed, 
“ In every case the question must be whether the 
exercise of the power of the Court is demanded 
to subserve the ends of justice ; and unless the 
Court is satisfied that it is right in every respect, 


1 C. P. C., Sch. IV, no. 113. 
a ibid, s, -213 ; Sch. IV, nos, 
I0 S*7- 

1 S. 59. See also C. P. C () Sch. 

IV, no. 10K. 

' Omerod v. Hardman [1801] 


gVes, 722, 734, 31 HR. 825, 830. 

White v. Damon TiSoal 7 Ves., 
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S. R. A , s. 22 J1 Stroud, 542. 
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it refuses to interfere.”' In an old English case 
it was said, “ discretion is a science not to act 
arbitrarily, according to men’s wills and private 
affections.” 3 The rules contemplate an exercise 
of the arbitrmm i not the arbitrariness, of judges. 3 
Consequently the use of an ambiguous term like 
‘ discretion ’ is unfortunate and calculated to 
mislead, To take the case of contracts for an 
instance. The law always enforces the contracts 
of men where they are unobjectionable. 4 In the 
words of Rolt, L. J., “ Contracts ought to be 
performed; to break them, and to propose 
compensation for the breach, by damages, is not 
complete justice.” 5 ‘‘Within the domain of 
equity jurisdiction remedies are not, in any true 
sense, discretionary,” says Pomeroy, “but are 
governed by the established principles and 
rules which constitute the body of equity 
jurisprudence.” 6 All that we mean by saying 
that the right to an equitable remedy is ‘discre¬ 
tionary’ is that the mere existence of a legal 
right is not sufficient to attract the equitable 
remedy. In addition to the facts, events, and 
relations which give rise to the certain and 
absolute legal right, there may be other facts, 
circumstances, and incidents which determine the 
existence of the equitable right, which modify 
its application, or, perhaps, entirely prevent its 
exercise. 6 The plaintiff who seeks the assistance 
of a court of equity may not be himself prepared 


1 Per Stewart, J. O'Brien v. 
Pentz, 48 Md., 562. Waterman, 7-8. 
Willard v ,Tayloe f 1869] 8 Wall. 557, 
567, I Ames, 406. Cf. Leech v. 
Schweder [1874] 9 Ch 467. 

* Rookes Case % 5 Rep. 996* cited 
and explained in Cowper v, Cowper 
[1734 ] 2 P. Wms,, 720, 753, 24 E.R. 
942, Burgess v. Whe ate [1759] 1 


Eden, 177, 214, 28 E, R. 666, and 
Haywood v. Cope [1858] 25 Beav., 
140, i$i, 93 E. R. 589. 

8 40 Law Journal (Eng.), 277. 

4 Per Moncure, P. J., Hale v, 
Wilkinson , 21 Gratt. 75, 80 
3 Tilley v. Thomas [1867] 3 Ch. 
61, 72, 2 Keener, 1099. 

6 $ % P., s. 37, p. 60. 
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to do equity, or his hands may not be clean. 
Either circumstance Will determine the so-called 
discretion of the court against the plaintiff. 
Where neither circumstance is present, the court 
will exercise its jurisdiction in favour of the 
plaintiff. A careful analysis therefore discloses 
that what has been so frequently and so vaguely 
described as the discretionary power of a court 
of equity consists really in the application of 
two fundamental maxims of equity. 1 As has 
been well said, Equity walks arm-in-arm with 
Precedent, 2 and, after all, the question to what 
extent a court of equity will go is very largely 
one of authority as to what has been done 
before. 3 

We have now reviewed the broad features of 
the several forms of specific relief that the Indian 
statute-book recognises. As is well known, a 
large portion of the law which is administered by 
courts in this country is codified. Codification 
has some obvious advantages in a country where 
law is not always administered by lawyers. 
Rules may be stated in a precise and definite 
form and a study and consideration of the 
ultimate principles may thus be rendered to some 
extent unnecessary. But this very fact of the 
judiciary being only a partially trained body may 
make it doubtful if codification on a large scale 
is an unmixed blessing, A civilian critic has 
sharply criticised ‘‘measures introduced by a 
lawyer ignorant of India and passed by a Council 
ignorant of the measures.” 4 The Calcutta High 
Court has severely c.ommented upon the 

1 4 Pomeroy, Mq. fur s. 1404, s Per Rigby, L. J., Re Scott and 
p. 2768. See the matter further Alvarez' contract \_ 189532 Ch. at 615, 
discussed, Lect V. infra. 4 S. S. Thorburn, Punjab 

* 11 Encyc . Laws of Eng ., 655 in Peace and War, ch. op "Machine 
(Rawlins). Rule/’ 

6 


Codes in 
India, 


42 


SPECIFIC RELIEF. 


tremendous power of granting an injunction 
having been a little lavishly bestowed upon our 
mofussil Courts. “A jurisdiction originally, and per¬ 
haps properly, belonging only to superior Courts 
possessed of legal knowlege and experience, is im¬ 
posed on Courts in the mofussil, which sometimes 
share with the victims of its exercise, the inconveni¬ 
ence of its being so imposed on them.” * 1 Besides, 
by codification legal principles run the risk of losing 
their elasticity and life, as the letter not unoften 
eats up the spirit. It is important to remember 
that “ the law is not a series of arbitrary distinc¬ 
tions to be retained by memorizing.” The law, 
viewed aright, says Professor Brooks Adams, 
“ presents a series of phenomena, evolved by the 
conflict of social forces,” and “ for every change 
in the ways of daily life which has been wrought 
by science, there must be a coiresponding change 
in law.” 2 “Whatever disadvantages attach to a 
system of unwritten law,” observed Cockburn, 
C. J., “and of these we are fully sensible, it has 
at least this advantage, that its elasticity 
enables those who administer it to adapt it to the 
varying conditions of society, and to the require¬ 
ments and habits of the age in which we live, so 
as to avoid the inconsistencies and injustice which 
arise when the law is no longer in harmony with 
the wants and usages and interests of the genera¬ 
tion to which it is immediately applied.” 3 But in 
India neither courts nor parties are always able 
to appreciate the proper nature of the rights and 
obligations in issue where the same have not 
been made the subject-matter of legislation. Under 
the circumstances the Government probably 
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pursued a wise policy when they determined to 
formulate in the form of codes the general law of 
the land. 

The British Indian law of specific relief is 
contained mostly in Act No 1 of 1877. this 
Act was originally drafted by Dr. now Sir Whitley 
Stokes upon the lines generally of the 
draft New York Civil Code, 1862, and after 
mature consideration it was placed upon the 
statute-book at the instance of that eminent 
equity lawyer, now unhappily deceased, Lord 
(then Sir Arthur) Hobhouse, Law Member of 
the Imperial Legislative Council of India. 1 It 
came into force on the first day of May, 1877, 
and extended to the whole of British India, except 
the Scheduled Districts as defined in Act No. 
XIV of 1874, to some of which it has since been 
extended. The Act in its main provisions follows 
the doctrines of the English Equity Courts, and 
deliberate departures therefrom were intended 
to be few, though some of the English doctrines 
have since been modified and cannot now be said 
to be in entire harmony with the words of the Act. 
But the Act, on the whole, has worked well and 
has not required much amendment, though there 
is room for improvement both in the expression 2 
and the substance. 3 


1 1 Stokes, X./. Codes , 938-939, where 
the author acknowledges his obliga¬ 
tions also to the well-known treatises 
of Fry and Dart. See also Abstract of 
Proceedings of G. G ’a Council for 
making laws (1877), Vol. XVI, pp. 


22 etseq. 

* See, eg.; S.R.A., s, 23 (e), (/) \ 
s. 27 ( d), 
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LECTURE JI. 

Possession. 

The first form of specific relief that the 
Indian Legislature has recognised 1 is “ by- 
taking possession of certain property and deliver¬ 
ing it to a claimant.” I propose to deal with 
this in the present lecture, and the first concept 
I propose to consider is that of possession. 

Now there is hardly another concept known to 
the student of jurisprudence which is more difficult 
or more important. But 1 do not propose today to 
enquire into the history of the idea of possession, 
or to discuss the various philosophic theories that 
have been advanced to account for it. Let us 
recognise once for all that “ the first lesson to be 
learnt from the study of legal history is that the 
fundamental conceptions of modern Law are the 
result of a slow growth which has been going on 
for ages.”" Let us further recognise that all legal 
ideas are sociological phenomena, which have 
their history as also their metaphysic, * 3 and when 
a philosopher says, “ possession is the objective 
realization of free will,” 4 he throws a light upon 
some vexing questions that really illuminates. 
All historical and philosophical questions apart, 
however, what is necessary to make clear to our 
minds is the meaning of possession both as a 
physical fact and as a legal concept, as it is now 
understood. “ In common speech,” says Sir 
F. Pollock, “ a man is said to possess or to be 
| in possession of anything of which he has the 


1 S. R. A., s. 5 (a) 9 Miller, Data of Juris., 2. 

3 /enks t Law and Politics, 190. * Kant, Phil . of Law, 68 el seq. 
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apparent control or from the use of which he has 
the apparent power of excluding others.” 1 The sub¬ 
ject possessing is brought in a certain relation with 
the object possessed and thereupon the fact of 
possession follows. This relation may in the 
first instance be viewed as physical. I am in 
possession, e.g,, of the pen I hold or the chair I 
occupy. But it is not necessary that there shouldj 
be actual physical contact, some “ corporal'] 
touch.” 2 If I am in possession of the pen I 

actually hold in my hand, I am also in 

possession of the other pens on the pen-rack 

before me; so if I am in possession 

of the chair I am actually sitting in, I am also 
in possession of the other chairs in the room. 
And the reason is that I may take any other pen 
at any moment, I may even now sit in any of 
those other chairs if I feet so inclined. And to 
go further afield, I am in possession of the horse 
in my stable or the fruits in my garden and also 
of my country house several miles away, and 1 
am so in possession not because ,1 stand in a 
physical relation to them at the present moment, 
but because it is open and competent to me to 
resume such relationship with them whenever I 
choose. But physical contact, either actual or 
possible, is not enough to constitute possession. 
Juxtaposition is not possession. There are your 
books lying in front of me, but I cannot be 
said to possess them unless 1 am in a position not 
only to handle them, but to bring them to my use, 
to do what I like with them. The physical rela¬ 
tion should therefore be such as to enable me 
to control the use of the material object in 
question. 3 This consideration brings us to the 

1 Pollock & Wright, Posses- per Kenyon, C.J, 
sion, i, 3 Jenks, op. tit 188. Cf. 

8 Ellis v. Hunt [1789] 3 T.R. 464, Pollock & Wright, 119, u Every 
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physical 
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Relation, 

mental. 


Corpus , 
animus. 


second or mental aspect of the relation. In order 
to constitute possession not only must I be placed 
in a position to exercise some control or power 
over the object, but 1 must intend or will to 
exercise this control or power. 1 Suppose you 
hand up one of your books to me, and 1 
hold it for a time; there is a physical 
relationship brought about no doubt, but no 
possession strictly speaking. The physical re¬ 
lationship must be accompanied by a certain 
intent. If I hold the book say with the intention 
of keeping it and using it for my own purposes, 
then I have possession of it. Upon analysis, 
therefore, the idea of possession resolves itself 
into two elements, physical and mental, corpus 
and animus (to adopt the terms of Roman 
lawyers). 2 The mind must accompany -the act, 
the will must realise or embody itself in an exter¬ 
nal fact or group of facts. 1, as distinct from 
other human beings, from other possible posses¬ 
sors, must elect to deal with or subject to my 
control a certain physical object. To gain a 
complete idea therefore of possession we have 
to consider t,i) the person possessing, (2) the 
thing possessed, and (3) the persons excluded from 
possession. If there is a general scramble for 
a thing and none of the scramblers can keep it 
for himself and exclude the others, there is no 
possession. As soon as one of them puts himself 


case of possession is founded on 
the state of consciousness of 
unlimited physical power. To 
create this feeling the desire to 
have the subject as one's own must 
exist ; and, at the same time, the 
physical requisites of power which 
are capable of giving rise to this 
consciousness,'’ Sa vigny, Possession 
(Perry), 170 ; Markby, 182-5. Other 
authorities seem to be satisfied with 


the mere appearance of power; c{. 
Holmes, Com. Law, 2345 Pollock 
and WrighL,(l). 

1 Holmes, Com. Law, 216. 

2 Cf, Holland, Jur . 185 : “A 

moment's reflection must show that 
possession,' in any sense of the 
term, must iinply, first, some actual 
power over the object possessed, 
and, secondly, some amount of will 
to avail oneself of that power. 1 ' 
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in such relation with the object as to be able to 
hold it against the others and keep them out, 
he has taken possession of it. It is important 
to note here that though possession in its fullest 
sense must be exclusive and absolute, yet a 
physical power to exclude others is by no means 
essential even to corporeal possession. I may be 
owner, say, of a large estate and I am in posses¬ 
sion. This does not mean that I have the physical 
power to put down by brute force all acts of tres¬ 
pass and wrong-doing in different parts of this es¬ 
tate, but that 1 exercise such control over it as the 
nature of the zamindari admits of, and outsiders 
respect my possession and do not interfere with 
the exercise of such control on my part. This they 
may do because they are law-abiding people, 
because they do not feel inclined to quarrel with 
established facts, because they have a whole¬ 
some dread of the civil and criminal courts, or 
because thev think I am too strong for them. If 
the physical power to prevent interference were 
essential, then a helpless infant or imbecile could 
not be in possession of what he could not guard. 
Possession is a continuing relation Prof. 
Salmond defines possession of a material object 
as “the continuing exercise of a claim to the 
exclusive use of it.” * 1 The intention to hold or 
occupy has to be realised or embodied in certain 
external facts, and the holding or occupation can 
not be effective without some reasonably sufficient 
security that it will continue. The test there¬ 
fore is the improbability of any interference, and 
this, as we have seen, may arise from a variety 
of causes. 2 “ Absolute security for the future,” 



1 Salmond, Jur. 243, amount of physical force at the 

1 Ibid, 262; “The chances of disposal of the claimant. We have 

hostile interference are determined by to take account of the customs and 
other considerations than that of the opinions of the community, the 



Physical 

10 ex¬ 
clude. 


Continuing 

relation. 
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however, “ is not requisite/’ says Dernburg/ 
“for it can not be bad....All that is necessary 
is that according to the ordinary course of affairs 
one is able to count on the continuing enjoyment 
of the thing,” And, as Sir F. Pollock has neatly 
put it, “ the reality of defacto dominion is measur¬ 
ed in inverse ratio to the chances of effective 
opposition.” 3 

So far for the physical element. The mental 

Three degrees e ^ ernent ma y now considered, Three different 

of a» e /»/Ks. reeS degrees may here be distinguished. A person may 

hold an object without claiming any interest therein 
for himself. I may, eg., have given my watch 
to my servant to keep. Here the watch is 
actually with him, but he holds it for me. He 

has therefore only custody of the watch, not 

possession. Again, a person may hold an object 
and intend to use it for the time, but not claim 
it absolutely for himself. Eg., I may lend niy 
watch to a friend. Here my friend does not 
disclaim my outstanding title, but he keeps the 
watch for use and may be said to be in possession 
of it in a qualified sense. A person may, lastly, 
hold the object for his own exclusive use and 
recognise the title of no one else to it. He is 
then truly in possession of the object. Such 
possession may be of the owner or of a wrong- 


spirit of law-abidiogness and of 
respect for rightful claims, and the 
habit of acquiescence in established 
facts. We have to consider the 
nature of the uses of which the 
thing admits, the nature of the 
precautions which are possibly or 
usually taken in respect of it, the 
opinion of the community as to the 
rightfulness of the claim seeking 
to realise itself, the extent of law¬ 
less violence that is common in the 
society, the opportunities for in¬ 
terference and the temptations to it, 


and lastly but not exclusively the 
physical power of the possessor to 
defend himself against aggression. 
If, having regard to these circum¬ 
stances and to such as these, it 
appears that the animus possidendi 
has so prospered as to have acquir¬ 
ed a reasonable security for its due 
fulfilment, there is true possession, 
and if not, not.” 

1 Pandekten, I. s. 169 (cited by 
Salmond, op . cit. % 247). Cf. 
Pollock & Wright, Pos 12-13, 

? Pollock & Wright, op. cit. y 14.. 
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doer, say, a thief who has stolen the thing from 
the owner. The mental element, the intention 
to exercise control, is in this last case to be seen 
in its fullest form. What then is the nature of 
this mental element ? One feature is common to 
all the three cases,—the intention is to retain the 
thing and exclude others. In the first case, of 
custody (or, as Roman lawyers prefer to call it, 
detention), however, the servant means to hold 
the thing against all but the master, to keep off 
every other claimant, but there is no intention 
to retain the thing independently of the master. 
The master therefore is in possession, the servant 
is only his hand wherewith to hold the thing. 

In the second case, of derivative possession, 
as it is called, there is an intention to exclude 
everybody but the owner, and to exclude the 
owner also to such extent and for such period as 
may be necessary to enable the holder to get 
such use out of the object as he holds it for. 
The intent here differs from that in the third case 
only in degree. Viewed from the standpoint of the 
holder it is self-regarding, viewed from that of 
the outsider it is exclusionary, but in both 
aspects it is not of that absolute character which 
it reaches in a case of true possession. An 
owner, for instance, holds the object for himself 
with intent not. to let anybody else have any 
thing to do with it. The intent is to appropriate, 
to bring the object, as has been said, under the 
personality of the possessor. Savigny holds 
that without such intent (animus domini) there 
can be no true possession. Holmes prefers to 
think that all that the law requires is an intent to 
exclude others,' This view would bring the 
second class (of borrowers, pledge-holders, 


Com. Law . 230. 


Intention 

exclude 

retain. 
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bailees, etc.,) within the category of possessors. 
There is not much difference in the nature of the 
intent, however, by reason of the view-point from 
which we regard it. Von Ihering, to achieve 
practically the same result as Holmes, reduces 
to its minimum the intent admittedly required to 
distinguish accidental physical contact from 
possession. The intention, according to this 
jurist, need be one only of retention. But the 
controversy between Savigny and Ihering turns 
upon certain peculiar rules of the Roman law, 1 
and we need not pursue it further. 

We may take it then that possession is a 
Physical and Physical relation which gets its legal meaning 
legarposses- from the intent with which it is accompanied, and 
sion ’ which is established as a fact and a right when 

the intent is respected by others. 2 There is 
dominion on the possessor's part and submission 
to this dominion on the part of those excluded 
from possession. 3 Lawyers distinguish between 
physical and legal possession. 4 In the former 
case the physical relation, the actuality or 
possibility of corporeal contact, is the dominant 
consideration. In the latter case what we 
principally contemplate is the legal relation of the 
possessor to the object possessed with respect to 
other persons. It may exist without physical 
possession, as, for instance, by reason of my 
/absence from Allahabad I do not cease to be in 
i possession of the goods in my house there. 

Lawyers also distinguish between mediate 
and immediate possession. 5 What is directly 


1 Markby, EUm. Law., 196.7. s A. S, Thayer, 18 Harv. L. Rev , 

1 The question whether possession 212. 
is a matter of fact or of right was 4 Pollock & Wright, op. up¬ 
raised by Bentham, See Pollock 110. 

& Wright, Pos 10 ; also Holmes, Salmond, op, 254-8, 
op. cit ,, 2 1 3-21 





POSSESSION MEDIATE AND FORMAL. $1 

held by me is in my immediate possession, what 
somebody else holds for me is in my mediate 
possession. An object in my servant's custody 
may therefore be said to be in my mediate 
possession, so also is what is in the 4 derivative 
possession (to adopt Savigny’s expression) of 
some borrower or hirer from me, a tenant-at-will 
or even a termor or pledge-holder. In the case 
of the last two, no doubt, they have the corpus 
and also the animus to hold even as against me 
for a certain period or till some claims of theirs 
are satisfied. But as against third parties I 
retain possession ; for though temporarily l have 
placed somebody else in occupation, he occupies 
on my behalf and in my interest and not adverse¬ 
ly to me, and my animus to claim exclusive use 
for myself remains intact. 1 Mediate possession 
is also sometimes spoken of as constructive 
possession, which, however, is often taken simply 
to mean the right to possess as distinct from 
possession. 2 

A third distinction worth noticing is that 
drawn between actual and symbolical or formal 
possession. The idea of symbolical possession 
is that where the usual physical relation can not 
be readily effected there may be a delivery of 
something by way of symbol. For instance, 
where goods in a warehouse are transferred, the 
key of the warehouse may be handed over to the 
transferee, and he will thereafter be deemed to 
have taken possession, though he had never gone 
near the warehouse or touched the goods. Simi¬ 
larly where immovable property is sold by auction 
in execution of a decree, the possession that is deli- 



1 “ In each case the possession of Marvin v. Wallace 6 E. & 

the bailee is the possession of the B., 726, 73 $, per Ciompton,J. 
bailor; it would be dangerous to * Pollock & Wright, op. cil. } 35, 
distinguish between such casee.” 145* 
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Symbolical 

possession. 


U P.C., 88. 
263-4,318-9. 


vered to the auction-purchaser by, say, beat of drum 
on the spot by an officer of the Court, is generally 
spoken of as symbolical. The judgment-debtor 
whose property has been sold is at the time in 
actual possession and may not be ousted by the 
auction-purchaser for years afterwards. But the 
formalities earned out by the officer of the Court 
are taken to amount to a ‘ livery of seisin,’ and 
as between the judgment-debtor and the auction- 
purchaser, the legal possession is deemed to be 
with the latter. 1 The expression ‘ symbolical 
possession,” however, is a misnomer. In determin¬ 
ing whether possession has been taken of a parti¬ 
cular thing, the nature of possession that that 
thing is capable of has to be borne in mind. 2 
Now in the cases we have been considering, 
there is in fact such a transfer of control as the 
nature of the case admits of. 3 As Lord Hard- 
wicke pointed out in the classic case of Ward v. 
Turner , 4 “delivery of the key of bulky goods, 
where wines etc. are, has been allowed as delivery 
of the possession, because it is the way of coming 
at the possession or to make use of the thing; 
and therefore the key is not a symbol, which 
would not do.” So with regard to delivery of 
possession under section 263, 264, 318, or 319 
of the Code of Civil Procedure, it has been point¬ 
ed out by two learned judges of the Madras 
Court that such delivery cannot legally be charac¬ 
terised as ‘symbolical’ or ‘formal’ either as 
against the judgment-debtor in possession or a 
third party in possession. “ If the judgment- 


1 Juggobundhu Mu for fee v. Ram- 
ckunder Bysack, [i88oj 5 Cal,, 584, 
F.B.; Hart Mohan v. Baburah\ 
[1897] 24 Cal., 715 ; Mangli Prasad 
v. Debt Din [1897] 19 All. 499; 
Narain Das v. Lai la Prasad\ [1899] 
21 All. 269. Cf. Gunga v. Bhootal 
Ll872] 19 W,R. joi, P.C.. 


a M By possession is meant posses¬ 

sion of that character of which the 
thing is capable." Lord Advocate 
v. Young [1887] 12 A.t\, 556, per 
Lord Fitzgeralcl. 

* Pollock & Wright, op. cii 6x. 

4 [ J 7 S 2 ]2 Ves Sr, 431 443, iWh. 
& T 4 390. 
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debtor is in possession such delivery operates as 
a delivery of actual possession. If a third party 
is in possession, it is no delivery of possession at 
all, as against him, if made in his absence and 
without his knowledge, but it is operative as an 
ouster or dispossession of him and placing of the 
decree-holder or purchaser in actual possession, 
if such delivery lakes place in the presence 
of and adversely to the claim of such third 
party." * 1 * * * * 

Another concept which it is worth while to 
examine here is that of ‘ joint possession.’ As a 
physical fact possesion does not easily admit either s i ot 'j. p0i,ses ' 
of division or participation. For instance, two or 
more persons cannot be in physical occupation of 
the same point of space at the same time. Pos¬ 
session has therefore been said to be by its nature 
exclusive. 9 But from this it does not follow that 
two or more persons can not own or exercise 
dominion over the same property at the same 
time. To an Indian lawyer acquainted with the 
personal law of the Hindus no juristic phenome¬ 
non is more familiar than that of coparcenery 
property, that is, an estate which is owned and 
held and enjoyed in common by a number of 
persons. It may be that the actual management 




1 Rocker lakota v. Vadrevu Venkappa 
[1903] 27 Mad*, 263, 269-270 : “In 
all cases of delivery of possession of 
immovable property whether to the 
decree-holder or to an execution- 
purchaser, the officer entrusted 
with the warrant of delivery pro¬ 
ceeds to the spot near enough to 
command a view of the land with 
its boundaries (see Savigny on 

1 Possession, 1 p 15°). *n the presence 

of the decree-holder or purchaser or 

their agent and generally in the 

presence also of several others, inclu¬ 

ding village officers ; and, after the 


delivery is thus effected, a receipt 
acknowledging delivery of posses¬ 
sion and attested by witnesses is 
obtained and forwarded to the Court 
along with the return to the warrant. 
If the judgment-debtor be the party 
in possession, it is difficult to see 
what else has to be done to put the 
decree-holder or purchaser in actual 
possession.’' Per S Ayyar, 
and B, Ayyangar, J, Cf, also Ram- 
ckandra Suhrao v. Ravji 7 [1895] 
20 Bom. 351. 

* Mohanlal v. Amratial [1878] 
3 Bom. 174, 177. 
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is vested in a single member of the family, the 
svdmi, prabhu or karta, as he is called, 1 but his 
possession as such manager is on behalf of the 
whole family, none of the members of which he 
can exclude. If it is a family governed by the 
Mitikshard, before partition it cannot be predi¬ 
cated in respect of any individual coparcener that 
his interest is limited to a specific share. 2 In a 
Ddyabhdga family too, which affords points of 
analogy to a body of English tenants in common, 3 
the shares of individual members may be ascer¬ 
tained before partition, but the possession of 
no member can be limited to a specific portion of 
the property. 4 Co-owners consequently are said to 
be seized per my et per tout, 5 an expression which 
Blackstone understood to mean, “by the half or 
moiety and by all : that is, they each of them 
have the entire possession, as well of every parcel 
as of the whole.” 6 In actual life therefore joint 
possession is not only an easily intelligible concept, 
but it is a reality, a fact which no practical law¬ 
yer can afford to ignore. The legislature has 
expressly recognised it in the Transfer of Property 
Act/ and the law reports contain numerous cases 


1 Ghose, Hindu Law, 369 

* Appovier v. Rama Subba Ayyan 
[i866J, 11 M I,A. 75, 89. Cf. Katama 
v, Rajah of Shfoagunga f 1S63M. 
I* A. 543> 

* Mitra, Joint Prop., 174-6 

4 Dayahhaga, ch. f, § 8 Cf. Ram 
Chundar Dutt v. Cbunder Coomar 
Mundul [1869] 3 M. I. A. 181 ; 
Bhattacharyya, Joint Hindu Family, 
1 71-3 

5 Litt., 323. Ci Markby, Elem. 
Law , 3. 399 ; Busweil, Lim,, 408 ; 
Mitra, Lim., 130. 

“3 Blackstone, Com., i8j ; 4 Kent, 
Corn., 405. But the correct meaning 
of the French expression seems to 
be that the party is seized wholly 


or not at all. 7 C. B. 455 ; Bigelow, 
L C., 360. 

7 S. 44: “ Wheie one of two or 
more co-owners of immovable pro¬ 
perty legally competent in that be¬ 
half, transfers his share of such pro¬ 
perty or any interest therein, the 
transferee acquires, as to such share 
or interest, and so far as is necessary 
to give effect to the transfer, the 
transferor’s right to joint possession 
or other common or part enjoyment 
of the property, and to enforce a 
partition of the same, but subject to 
the conditions and liabilities affec¬ 
ting, at the date of the transfer, the 
share or interest so transferred. ' 
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in which decrees have been made for joint posses¬ 
sion of property. 1 

In recent years, however, a doubt has been 
raised by some Hon’bile judges of the Allahabad 
High Court and the current of decisions in 
that Court during the last two or three years 
has in consequence been disturbed, and there 
is now a perplexing conflict of authority. The 
exact meaning to be attributed to the words 
“ a decree for joint possession ” has been said to 
be not intelligible, 2 it has been doubted if such a 
decree could be executed, 3 and it has been ruled 
that a Civil Court can declare rights but can not 
go on to partially eject one co-sharer for the 
benefit of another. “ Where co-sharers in an 
undivided mahal,” said Stanley, C. J., “ come 
into court complaining that other co-sharers 
having a like interest with themselves have 
taken possession of part of the joint property, 
the only relief which a Civil Court can give is a 
decree declaring the plaintiffs to be entitled to 
possession jointly with the other co-sharers. 4 * * 7 ...It 


1 “In the case of land, it is pos¬ 

sible for the co-owners to enjoy it 

concurrently/’ says Prof. Kenny, 

“ and therefore any attempt by one 
of them to exercise an exclusive 
enjoyment may easily constitute tres¬ 

pass against the other/' Cases on 

Torts, 338; Murray Hall [1849], 

7 C, B. 441, Kenny, 387. Decrees 
have been made for joint possession 
even where plaintiff had asked for 
exclusive possession : Wahid A lam 
v, Safat A lam, [1890] 10 A, W. N. 
130; Rambhowan v. Rambaran, ibid, 
166; Ram Chandar v. Madho Ra§, 
[189 1 ] * 1 A.W.N. 45 ; Bhiku Ravlu 
v. Puttu Timuj>fa [ 1905], 8 Bom. L, 
R. 99, 105 (large number of authori¬ 
ties collected). Cf. also Antu Singh 
v . Mandil Singh [1893] 15 AH. 412. 
Decree made for partial ejectment 
Jtnd joint possession : Hulodhur v. 


Go&roo Dass, [1873] 20 W, R, 126 ; 
Radius Prosad v. Esuf fi881 ] 7 Cal. 
414; Kamal Kumari v. Kir an. 
Chandra [1898] 2 C, W, N 229. 

* Rahman Ckaudhri v. Sal am at 
Ckaudhri [1901] 21 A. W. N. 48. 

3 u There is no machinery, so far 

as we are aware, whereby this court 
can put a joint owner into joint 
possession of property under a 
decree for joint possession,” Pam 
Sarup v. Gulzar Banu, [1905] 25 
A W. W., 160, 161. But see ss. 

263, 264,. C. F. C M the latter would 
apparently apply where the decree 
is for joint, and not exclusive, posses¬ 
sion. 

4 This passage seems to imply 
that where the property is of such 
cb iracter (e, house property) 
may be partitioned by a Civil Court, 
that Court may be competept to 
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appears to me that if co-sharers desire to sue a 
co-sharer who is in occupation of joint property, 
and who has not obtained possession illegally, the 
only course open to them is to apply for and obtain 
partition. Now there is no doubt that the courts 
should be very cautious of interfering with the 
enjoyment of joint estates as between their co 
owners, 2 but they will do so in proper cases. 
Where one co-sharer makes use of the joint pro¬ 
perty in a way quite consistent with the continu¬ 
ance of the joint ownership and joint possession, 
and does not exclude any other co-sharer, the 
fact that he spends money in a certain use of the 
joint property and thereby reaps a profit for 
himself does not give a cause of action to another 
co-sharer. 3 So where one share-holder is in the 
act of cultivating a portion of the lands which 
is not being actually used by another, it would 
scarcely be consistent with justice, equity and 
good conscience to restrain him from proceeding 
with his work, or to allow any other share-holder 
to appropriate to himself the fruits of the other’s 
labour or capital. This is what happened in the 
leading case of Watson & Co. v. Ramchund Dntt. A 
Messrs. Watson & Co. were co-owners of a joint 
estate. They had procured leases of a plot of 
land from the others, had built a factory and had 
produced indigo. After the expiry of their leases 
they went on in the same way. But the other co¬ 
owners wished to grow oil-seeds, and they sued for 


grant relief more substantial than a 
declaration, Precedents like Rafani- 
kant v. Ram Nath, [1883] to Cal , 
244, and Ram Chandra V. Dnmodhnr , 
[1895] 20 Bom,, 467, show that a 
decree for joint possession can be 
made. 

1 Jagarnath Singh v. Jainath 
Singh , [1904] 27 All. 88, 90; Phani 
Singh v. Nawab Singh, [1905] 28 


All i6r, 166, 

8 Lachmeswar Singh v. A/a nowar 
Hossein, [1891] 19 Cal. 253, 263, 
P. 0. 

a Lachmeswar Singh v, Manowar 
Hossein, supra. In Ram Samp v. 
Guhar Banu , supra, a grove had 
been planted on waste land with the 
consent of co-sharers. 

*[1890] x8 Cah, 10, P. C, 
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an injunction to restrain the Watsons from growing 
indigo on ijmali land. The Judicial Committee 
observed : "if there be two or more tenants in 
common, and one ( A ) be in actual occupation of 
part of the estate, and is engaged in cultivating 
that part in a proper course of cultivation as if it 
were his separate property, and another tenant 
in common (B) attempts to come upon the said 
part for the purpose of carrying on operations 
there, inconsistent with the course of cultivation 
in which A is engaged and the profitable use by 
him of the said part, and s 4 resists or prevents 
such entry, not in denial of B’s title, but simply 
with the object of protecting himself in the pro¬ 
fitable enjoyment of the land, such conduct on 
the part of A would not entitle B to a decree for 
joint possession.” 1 Their lordships accordingly 
refused such a decree as also an injunction, but 
declared the plaintiffs’ title and gave them com¬ 
pensation for the exclusive use of the joint land 
by the Watsons. 

Where there is an actual ouster of a co-sharer 
his right to a decree restoring him to joint pos¬ 
session cannot be denied. 2 Nor can it be disputed 
that where a co-sharer takes exclusive physical 
possession of a parcel of joint property, he must 
account for its profits to the other co-sharers. 3 
But Watson (Sr 5 Co. v. Ramchund Dutt does not 4 


1 18 Cal M 21, 

* Bhair on Rai v, Saran Rai 
[1904] 26 AIL 588 F. B. ; Diliar 
Sardar v, Ho&sein Alt [1899] 26 Oal. 
553 1 Wasudeo v. Sakharam 13 
C. P. L, R. 153. As to what am¬ 
ounts to an ouster see Wilkinson 
v. Hay garth (1847] 12 Q. B. 837 ; 
Jacobs v. Seward [1872] 5 L. 
464 ; Ittappan v. Manvikrama 
[1897] 21 Mad, 153, 165-6. 

* Jagarnaih Singh v. Jainaih 

8 


Singh [1904] 27 All. 88,90. 

* Rarn Char an Rai v. Kaides har 

Ha * It 904] 27 All. 153, i 55 . BMoUt * 

nalh v. Buskin [1894] *4 A. W, N. 
127 seems to have been decided on 
this supposition ; see as to this case 
Nannkt Devi v. Dautai Singh [1905] 
2 A. L.J. R. 256, 259, PAani Singh 
v. Nawak Singh [1905] 28 All. i6r, 
166, Cf. Madanmohan Shaha v, 
Rdjab Ali [1900] 28 Cal. 223. 
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lay down that there can be no decree for joint 
possession as between co-sharers except in the 
case of an illegal ouster. If that were so then 
the result would be ( in the words of Banerji, J.) 
“ that any co-sharer in a coparcenary body, 
however small the extent of his share may be, 
may, if he is more powerful than his co-sharers, 
take exclusive possession of the bulk of the 
land jointly belonging to him and to his co-sharers 
and thereby drive the latter to the necessity of 
suing for partition, which, as is well known, 
entails delay and expense.” 1 Where a co-sharer 
has taken exclusive possession of derelict land, 
the court may well refuse to disturb such posses¬ 
sion at the instance of other co-sharers, and 
in two recent cases the Allahabad High Court 
accordingly held that the proper decree to make 
was one declaring the parties to be joint owners 
of the land in dispute and the plaintiffs as 
such entitled to an account of the profits of 
the land so long as it remained in the posses¬ 
sion of the defendant. 2 But the Calcutta High 
Court has refused to hold “ that whenever new 
lands are formed by accretion to an old estate it 
is open to any co-sharer of the estate, who appears 
first on the field, to grab possession of the land 
and hold it either as his kamat or by settling 
tenants thereon to the permanent exclusion of all 
the other co-sharers. “ Such a principle,” said 
Brett and Gupta, J]., “would be subversive of the 
rights of joint, owners and would, in the large 
alluvial tracts of Bengal, lead to frequent distur¬ 
bances of the peace.” 3 Amongst co-sharers inter 


1 Nannki Devi v. Dmlat Singh, 
supra. 

a Jagamath Stngh v. Jainath Singh , 
supra, expld. in Raja Ram v. Laiji 

[1905] 2 A. L. J. R* 481 ; Phani 


Singh v Na’wad Singh , supra. 

8 Surendranarain Sing ha v. Hart 
Mohan Misser [ x 906] 3 3 Ca 1. 1201, 
1207. 





rtiwisr^ 



JOINT POSSESSION AND INJUNCTION. 59 


se there is a right to joint possession, and, as a 
merely declaratory decree can serve no purpose 
beyond that of establishing the right, they may, 
in a proper case, sue to enforce the right, without 
being forced to a suit for partition. If the plaintiff 
establishes a subsisting right as a co-parcener to 
the joint property, the proper decree to pass, says 
the Bombay High Court, is one placing him in 
joint possession with the defendants. 1 If a decree 
can be passed to put back a plaintiff into joint 
possession in any case, and apparently it can be, 
even at Allahabad, 2 in the event of an illegal ouster, 
there is no reason why it should be considered im¬ 
possible to pass a decree for joint possession in the 
case of a plaintiff who has never been in possession. 
Whether such a decree ought to be passed in any 
particular case is, as remarked by Aikman, J., 
“another matter.” 3 In one case Edge, C. J., and 
Banerji, J., issued an injunction instead, restrain¬ 
ing the defendant from dealing with the land by 
cultivating it, letting it to a tenant and recovering 
the rents and profits of it in any way to the exclu¬ 
sion of the plaintiff without the previous consent 
of the plaintiff. 4 An injunction, as we shall see 
later on, 5 will not always be the proper remedy, 6 
but in every case the plaintiff is entitled to a 
decree which will thoroughly protect his rights 
and interests. 7 

I will now consider the relation between pos- 


1 Xarainbhai v. Ranckod [1901] 
26 Bom. 141, 145. 1 Gour, Trans. 
Profit 3JO 

2 Bhairon Rai v. Saran Rai ) 
supra, 

3 Ramcharan Rai v. Kaukskar 

Rai, supra. 

* Ram Jatan v, Jaisar [ j 894] 14 

A. W. N. 166, fold, in Xannhi Devi 

v, Daulat Singh , supra. 


5 Lecture XII, 

8 Watson & Co. v. Ramchand 
Dutt [1890] 18 Cal. io, 22, P.C. 

7 A declaratory decree will gener¬ 
ally but lead to circuity of action, 
as the plaintiff, if he desires to 
reap the benefit of such decree must 
follow it up with one or more, 
possibly successive, suits. 
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session and property or ownership. “ Possession/' 
says Ihering, “is the actuality or objective realis¬ 
ation of ownership; it is to ownership what an 
outwork is to a fortress." 1 Similarly says Sir 
Henry Maine : “ The distinction between pro¬ 

perty and possession is the distinction between 
the legal right to act upon a thing and the physi¬ 
cal power to do so,” 2 Possession, therefore, is 
in fact what ownership is in right* “ Posses¬ 
sion,” to quote Professor Salrnond, “ is the defacto 
exercise of a claim; ownership is the de jure 
recognition of one. A thing is owned by me 
when my claim to it is maintained by the will of 
the state as expressed in the law; it is possessed 
by me, when my claim to it is maintained by my 
own self-assertive will. Ownership is the guarantee 
of the law ; possession is the guarantee of the 
facts, . . . Possession without ownership is the body 
of fact, uninformed by the spirit of right which 
usually accompanies it. Ownership without posses¬ 
sion is right, unaccompanied by that environment 
of fact in which it normally realises itself. The two 
things tend mutually to coincidence. Ownership 
strives to realise itself in possession, and possession 
endeavours to justify itself as ownership.’’ 4 Histo¬ 
rically the fact of possession comes first, and 
the idea of ownership is subsequently developed. 
Where no prior proprietorship has been asserted, 
the occupant of a thing naturally becomes its 
owner, because everything of value may be the 
subject of exclusive enjoyment, and here nobody 
else can be shown to have a better right to such 
enjoyment. 5 There is no ground for surprise 

1 u May it not rather be com- 3 . Jenks, Law & Pol. y 188-190. 

pared to an earthwork, worth defen- 1 Salmond, Jur , 267, ^ 

ding, whether or not the fortress of 5 Maine, op. cit 269. See art. ‘Pos- 
ownership lies behind it ?” Holland, session and ownership' (Thayer), 23 
Jur., 192 n. L.Q.R 

■ Ancient Law, 298. 


NINE POINTS OF LAW. 6l 

therefore if, as Sir Frederick Pollock says, the 
Common Law of England regularly protects 
ownership only through possessory rights and 
remedies. 1 

I have tried to examine the import of the 
notion of possession at some length because 
without clear ideas upon this subject it will be 
difficult to follow the nature of the specific relief 
dealt with in the first chapter of the second part 
of Act I of 1877. There is no difficulty about 
a suit on title where the plaintiff seeks to eject 
the defendant, say, from certain land, because 
the said land belongs to, is the property of, the 
plaintiff, and the defendant is in wrongful pos¬ 
session of it. The question is one of title or 
ownership in this case, and if the plaintiff can 
establish that he is the owner and the defendant 
can not show a better title, the latter must go out. 
Such title is proved by evidence. There may, 
for instance, be a conveyance, or the plaintiff 
may be able to prove possession, acts of user 
extending over such a long period of time that 
all adverse claims are barred by the statute of 
limitations. Possession is primd facie evidence 
of ownership. For, as we have seen, possession 
in fact is the visible exercise of ownership, and, 
so long as it is not otherwise explained, it tends 
to show that the possessor is also the owner. 8 
The presumption raised is rebuttable, but the 
strength of it is shown by the popular saying, 
possession is nine points of the law. 

It may not be out of place to note here that 
ejectment is not restricted to ousters from the 
surface estate. From early time up to the present, 
ejectment has lain for the wrongful occupation of 

1 Torts, 326. Apaji v. Balaji [1884] 9 Bom 137. 

i * Pollock & Wright, Pos 25. Ameer AH & Woodroffe, Ev„ 575. 
Evidence Act, s. no, Ramchandra 
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a mine 1 * or of the upper story of a house. 3 The 
same principle would seem to apply to the case 
of projecting eaves, walls, bay-windows, and 
foundation stones. The dispossession of the 
owner from a part of his land may be small, 
but it is actual and permanent in its nature. 
The disseisor may not be personally present, 
but he has subjected the land to a purpose of 
his own to the exclusion of the owner. It 
has accordingly been held in New York that 
ejectment will lie for a telephone wire strung 
without right over the plaintiff’s premises. 3 

Since possession implies a right to possess, 
physical possession itself becomes a title or a 
root of title. 4 Possession matures into title in 
course of time by prescription, and possession 
itself may be a title in the eye of the law which 
requires to be superseded by a better one. 5 
“Actual possession,” says Bentham, “ is a title 
to property which precedes all others, and may 
hold the place of them. It will always be good 
against every man who has no other to oppose it.” 6 
A finder of a lost jewel consequently may 
keep it against all but the rightful owner; by 
finding it he does not become the absolute proprie¬ 
tor, but he acquires such property therein as 
will be protected against a mere wrongdoer. 7 
Possession has a two-fold value, according to 
Jenkins, C.J.,—it is evidence of ownership, and is 
itself the foundation of a right to possession. 11 

1 Comyu v, Kyneto, Cro. Jac, 508. [1867] 8 W.R, 386, 390, per D. 

8 Ford v.Le-rke , No y 109, 74E.R. 1074. M it ter, J. 

8 Butler v, Frontier Telephone B Theory of Legis 158. 

Co.. 186 N.Y., 486. Cf, 19 Harv. L.R, 1 Armory v. DohrmrU [1722] 

1 Sm. L. C. 343 J Pollock, Torts, 

4 Miller, Pollock & Wright, 355 • P*r Campbell. G* J.: " Against 

op. tit 22,, “Long enjoyment is a wrongdoer possession is a title.*’ 
itself a tit! v" Sumbhoolall v. Collector Jefferies v. G.\V.Fy.Co.[ 1856] 
of Surat [1859] 8 M. I. A. 40. Cf. 5 EL & B. 802. 

Wajid v, Dargahi [1906] 9 O.C. 161. * Hari Khardu v. Dhondi Natka 

5 EnaetooUah v. Kisktn Soondur [1905] 8 Bom. L. R., 96. 
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Seisin may not be heritable, but the man who 
dies seised as of fee transmits a heritable right to 
his heir and thus seisin generates a heritable 
right. 1 A possessory right has therefore been 
held to be both heritable and alienable/ 

But it seems necessary to emphasise, in view 
of some recent judicial dicta , that possession alone 
is not sufficient in ejectment (as it is in trespass) 
to maintain the action. 3 When a plaintiff sues 
to recover possession of some property and 
not merely damages for some interference with 
his possession, he has to prove his title to the 
property, to show', in fact, that he has a better 
right to be in possession of that property than the 
defendant. For the defendant holds the property, 
his possession raises in his favour a presumption 
of ownership, and he cannot be disturbed till 
somebody else shows that he has a better title 
to the possession. 4 So Patteson, ]., said, 
“ Possession is prima facie evidence of title, and 
no other interest appearing in proof, evidence 
of seisin in fee.” 5 Similarly Mellor, J. ; “The 
fact of possession is prima facie evidence of seisin 
m fee. The law gives credit to possession unless 
explained.” 6 The principle is well explained 
by Messrs. Radcliffe and Miles: “ An action of 


* 2 Pollock & Maitland, Hist, 6r. 
8 Asher v. Whitlock , [1865] 1 

Q.B 1. Perry v, Clissold [1907] 
^C.73. 

8 1 Tret?pass is a possessory action, 
founded merely on the possession, 
and it is not at all necessary that 
the right should come in question,” 
Lambert v. Smoother, Willes, 22 1. 
Cf, Graham v, Peat [1801] 1 East, 
244. Kenny, 389. 

* *‘The plaintiff cannot recover but 
upon the strength of his own title. 
He cannot found his claim upon 
the weakness of the defendant’s 
title ; for possession gives the de* 


fendant a good title against every 
man who cannot show a good title,” 
Per Mansfield, C.J, ? Poed. Haldane v. 
Harvey [176934Burr. 2487/Cfi/lrMw- 
ugam v. Perriyannan [1875] 25 W, 
R. 81, P. C. ; Han Khardu v. 
Dhondi Nath a [1905] 8 Rom L R 
96. Where plaintiff has never been in 
possession he can succeed only if he 
proves his title, Gadsden v Barrow 
[1854] 9 Ex„ 514 1 Clerk & Lindsell, 
Torts, 269. 

ft Deed. Carter v. Barnard [1849] 
I 3 Q.B j9 45, 933; 78 R R. } 569 
Asher v, Whitlock , f j S6* *; 1 

1 Q.B., 1, 6, Red, & Mil., 281, 
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ejectment is ex hypothesi brought against a person 
who is in possession of the land, and therefore 
frima facie seised of it. This of course is merely 
a legal presumption liable to be rebutted. But 
if the plaintiff comes into court and only proves 
that he once was also in possession of the land 
before the defendant, and nothing more , he only 
sets up a presumption against a presumption, 
and as the onus is upon him to prove his case 
he must fail. If. on the other hand, he goes 
further than mere proof of prior possession, and 
establishes that while he was peaceably in posses¬ 
sion the defendant came and ousted him, upon 
proof of that additional fact he is entitled to suc¬ 
ceed if the defendant does not show title, bor the 
defendant’s possession in that case is a possession 
obtained vi, and it could never be permitted that 
a person by merely doing a tortious act and 
forcibly ejecting another who is peaceably in pos¬ 
session should be allowed to improve his position 
at the expense of the person whom he has wronged, 
and shift the onus of proof from himself to the 
previous possessor.” 1 

The proposition therefore that possession is 
good against all the world except the person 
who can show a good title 2 is to be applied 
with some qualifications in an action for ejectment. 
The authorities seem to establish that piior pos¬ 
session avails a party only in three cases. (?) 
when he is In possession and seeks as a defendant 
to resist a claimant who cannot show a better 
title, 3 (m) when be is in possession and upon 


1 Cases on Torts , 283, citing Cole 
on Ejectment , 212 - 3 , and Browne 

v. Dawson^ [i8ao!i 2 A.& H..6 24. Cf. 
Tkidahhai v. Sub-Collector of. Broach 
T1870] 7 Bom. H. C, A. C, 82, 

84; Shi Goval v. Aisha, [i 906] 3 A. 


L. J. R. 775 (Knox, J ) 

■ Asher v. Whitlock , supra, per 
Cockburn, C. J. 

8 ‘Possessio contra omnes valet 
praeter enm cut jus sit possessions, 
l.ctft, Maxims, no. 265. 
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the ground of such possession seeks some relief, 
e.%., an injunction 1 * or a decree for partition / 
and (m) when while in possession he has been 
wrongfully ousted by a trespasser and seeks to 
recover possession from the wrong-doer 3 . The 
title conferred by possession is (apart from the 
statute of limitation) a title only against wrong¬ 
doers. 4 “ When the statute converts twenty 
years’ wrongful possession into a right/’ said 
Romilly, M.R., “ it requires that that full length of 
time should have elapsed, as a condition, before 
such conversion. If I could allow eighteen years 
and a half to constitute such a right, why could 
I not allow a shorter space of time to perform 
the same office ? And if I did so, I should in effect 
repeal the statute.” 5 But “any possession,” 
remarked Kenyon, C.J., “is a legal possession 
against a wrong-doer.” 6 Where of two claimants 
neither appears to be in actual possession, the 
person who has the title will be held to be in 
possession, for possession follows the title. 7 
But if neither has title, it would seem, says 
Bigelow, that the one who first entered, if his 
possession were continuous, would be entitled 
to the possession as against the other. 8 
Possession relied on as evidence of title must 
be continuous in itself; a claimant can not 
tack together successive occupations, how- 


1 IsmailAyiff v. Mahomed Ghous 

[1893] 20 Cal., 834, p C. 

3 Sunday v, Parbaii [1889] 1 2 

All. 51, P.C. 

3 Doe d Hughes v. Dye tall x [1828] 
3 C.&P,, 610; Davisonv , Gent [1857] 
26 L,J. Ex., 122, Rad. & M 285 ; 

Wall Ahmed V« Ajudhia [1891] 13 

All, 537 ; ISaroyanav* Dharmac har 

[1902] 26 Mad. 514; Alt v. Packu- 
bibi [1903] 5 Bom. L.R. } 264; 

9 


Gohtnd Prasad v. Mohan Lai [1901] 24 
All. 157; Pahlwan Singh v. Mam Bha- 
rose [1904] 27 All. 162. 15 Gyc. 22,30, 
‘ Pollock & Wright, op eit., 99, 

* Dixon v. Gay fere [1863] 17 

Beav\ 429, 5r E.R. rroo. 

8 Graham v. Peal fi8oi] 1 East 
244. Cf. Cutis v. Spring [1818] 15 
Mass. 135, Bigelow, L.C., 341. 

7 Jones v. Chapman [ 1848 ] 2 Ex. 803, 

8 Bigelow, L.C., 352. 
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ever, peaceable, which are not connected as of 
right. 1 

The law upon this point was very well explain¬ 
ed in the Indian case of Khajak Enaetoollah Chow- 
dhry v. Kishen Soondur Surma. 1 D. Mitter, J., in a 
luminous judgment pointed out that throughout the 
whole system of our laws a constant solicitude to 
widen the distinction between legal and illegal dis¬ 
possession, and to discourage the latter as much as 
possible, was to be found. He also showed that to 
permit a mere wrong-doer to take any advantage 
of his position as a defendant in the cause, when 
that position had been acquired by illegal means, 
would be tantamount to holding out a premium in 
favour of wrong and violence. Proof of prior pos¬ 
session in actions of ejectment raised a presumption 
of title, and adverse possession for any period suffi¬ 
cient under the Limitation Act would be itself a title, 
even against the rightful owner himself. As against a 
mere wrong-doer prior possession, however short, is 
itself a title. The illegal dispossession of the plain¬ 
tiff being established, the wrong-doer defendant 
should be called upon to prove his title. “If 
he fails to do it, the plaintiff is entitled to a decree; 
if, on the other hand, he succeeds, the plaintiff 
should then, and not till then , be called upon to 
prove a better title.” 

Upon principle and authority, therefore, in 
the case of a wrongful ouster a plaintiff is entitled 
to succeed upon the strength merely of previous 
possession, if the defendant fails-to prove a better 
title. And this would be so where neither party 
can prove a title, but the plaintiff proves anterior 


1 Pollock & Wright, Pos. } 67, Of, Jadtibnatk v. Ratn Soondur Surmah , 
Frost v. Courtis $2 N.E. Rep 515; 9 [1867] 7 W.R„ 174 5 KnmuL Duttw . 
Harv- L.R , 279; 13 ibid, 52. Mohun Malta , [l» 7 Jj W.R, 
a [1867] 8 W.R., 386. See also 278, 
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possession. 1 * It has, however, been sometimes 
thought that the law in British India has been 
made different by the legislature. Section 15 of 
the Indian Limitation Act of 1859 s provided as 
follows :— 

“If any person shall, without his consent, have Act XIVof 
been dispossessed of any immovable property lSS9,s 
otherwise than by due course of law, such person or 
any person claiming through him, shall, in a suit 
brought to recover possession of such property, 
be entitled to recover possession thereof, notwith¬ 
standing any other title that may be set up in 
such suit, provided that the suit is brought within 
six months from the date of such dispossession.” 

This has now been replaced by section 9 of s. R a,s. 9 . 
the Specific Relief Act, which runs thus— 

“ If any person is dispossessed without his 
consent of immovable property otherwise than 
in due course of law, lie or any person claiming 
through him may, by suit, 3 recover possession 
thereof, notwithstanding any other title that may 
be set up in such suit. 

Nothing in this section shall bar any person 
from suing to establish his title to such property 
and to recover possession thereof.” 4 

Now learned judges have thought that since 
the law in India has fixed a period of limitation 
within which a party may recover possession 
without proof of title, if he allow that period to 
elapse, he must prove his title, and mere anterior 


1 Zemindar of Ramnad v. XII of 1891, scb, I , pt. i. But sec 
Zemindar of Yettiapooram [1865] Limitation Act (XV of 1877), sch, 
10 M. I. A. 47 ; Tukroonissa v. IL, art 3, where the same provi- 
Moguljan [1867] 8 W, R., 370. sicm is reproduced. 

1 Act XIV of 1859. * There are two other provi- 

3 The words “instituted within sos with which we a*e not con- 

six months from the date of the dis- cerned at this stage, 
possession M were repealed by Act 
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possession would not avail him. 1 But as D. 
Mitter, J., pointed out, the section 2 “ does 
not say that a person illegally dispossessed 
shall not be entitled to recover, notwithstand¬ 
ing that the defendant has failed to prove any 
other title, if the suit has not been brought 
within six months from the date of disposses¬ 
sion/' 3 Possession in law, as we have seen, is 
a substantive right or interest which exists and 
has legal incidents and advantages apart from the 
true owner’s title. 4 

Does section 9 of Act i of 1877 then, or its 
predecessor, section 15 of Act XIV of 18591 take 
away any remedy available to a person previously 
in peaceable possession ? In order to ansvrer 
this question, upon which there has been no little 
conflict of authority, 5 it is necessary to exa¬ 
mine the nature of the relief which the above 


1 Lakskmibai v. Vitkal Ram- 
ckandra , [1872] 9 Bom. H. C. R. 53 
^Westropp, C. J.). See also Dada- 
hhai Narsidas v. Sub-Collector of 
Broach, [1870] 7 Bom.H. C. R.,/ 4 . 
C, 82,86 (MelvillJ,); KawaManji v. 
Khowaz Nussio [1879] 5 C. L, R ■ 
278,282(Prinsep, J.) ; Wali Ahmad 
Khan v. Ajudhia Kandu [1891] 13 
AH., $ 37 r 54 ° (Mahmood, J ). 

a Act XIV of 1859, s. 15. 

■ 5 Enaetoollah v. Kishen Soondur 

[1867] 8 W. R m 336 , 389. 

4 Pollock & Wright, Posy xq. 
Mustapha Sakeh v. Santha Filial 

[1899] 23 Mad., 179. 

5 The question has been ans¬ 
wer ed ‘ in the affirmative in the 
following 1 cases (besides those cited 
in n. 1 above); Rassouada v. 
Sitharama [1864] 2 Mad H. C. R», 
171 ; Kunht Komapen v. Changara , 
ibid,3i3;^/a^n Hossein\Many Mis- 
try [1882] 9 Cal. 130; Debi Churn 
Boido v. Issur Chunder Manjee 1 ibid. 
39 \Purmeshur Chawdhry \MrijoLaU 
Chowdhry[i&%f\ i7Cah 256 \Shama 
Chum Roy v, Abdul Kabeer [1898] 


3 C. W. N , 1 $8 ; Nisei Chand Gail a 
v. Kane Air am Bagani, [1899] 26 
Cal. 579 ; Fazlar Rahman v. 
Raj C/umder [1900] 5 C. 

W. N., 234. The following cases 
(besides those cited in n , 2, p. 66) 
give or support a negative answer : 
Dabjec Sahoo v. Tumee&ooddee /q [ 188 3 ] 
10 W. R, 102 \Mahabeer Per shad Smgk 
v Mohibeer Singh, [1881] 7 Cal. 591; 
Pernraj v. Narayan [1882] 6 Born,, 
215, F, B,; Krishnaran v. Vasudeb 
Apaji , [1884] 8 Bom , 371; Wall Ah¬ 
mad Khan v *.A judhia Kandu , [1891] 
13 AU. 537 \ Ismail Arzffv. Mahomed 
Ghous [1893] 20 Cal. 834, P. C.; 
Krishnacharva v. Lingawa, [1895] 20 
Bom.. 2/J ; Gan gar am v. Secretary of 
State, ibid, 798; Hanmantrav v. Secy* 
of State [1900125 Bom. 287, Mustapha 
Saheb v , Santha PiUaif 1899]23 Mad, 
179 ;Natayana v. Dharmachar[ 1901] 
26 Mad. 514 ; Rajaram v. Nanchand , 
[1903] 5 Bom. L.R., 223 ; Abdul 
Baniid v. Sarbuland [1902] P.R., no. 
78; WaThav. Pe Hlaw [1905] 3 t. B. 
R. 27. Cf, also Tarnizuddin v, 
Ashrub AU [1904] 31 Cal.' 647. 
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statutory enactment provides for. A person who 
has been dispossessed may recover possession if 
he institutes his suit within a certain period, 
notwithstanding any other title that may be set up 
in suck suit. Here we have then the very apo¬ 
theosis of possession. No matter how good the 
title of the dispossessor, the person previously in 
possession is entitled to be restored to pos¬ 
session if he is prompt in coming into Court. 
The Court will try no question of title, it will 
simply determine two questions of fact, viz., first, 
who was formerly in possession, and,secondly, whe¬ 
ther he was dispossessed within six' months from 
the date of the institution of the suit. If the Court 
finds these facts in favour of the plaintiff, it must 
decree his claim for ejectment of the defendant,: 
even though it be patent to the Court that the 
defendant is the owner of the immovable pro¬ 
perty in dispute and the plaintiff has no title, 
thereto. We will presently examine the nature 
and scope of this form of specific relief further, 
but our analysis so far has made one thing plain, 
viz., that this is a very different sort of action 
from that we were previously considering. Where 
a plaintiff sues for ejectment and only proves 
anterior possession, ordinarily it is open to the 
defendant to prove a good title in himself or another, 
and, if he succeeds in doing so, the presumption in 
favour of the plaintiff (embodied in the rule that 
possession is prinia facie evidence of title) is dis¬ 
placed, and the plaintiff’s suit fails. But if he 
brings his suit within six months of the date of 
his dispossession and proves that he was pre¬ 
viously in peaceable possession, the defendant 
is not allowed to prove any title but must go out. 
Section 9 of the Specific Relief Act therefore 
is a piece of special legislation designed to confer 
a unique advantage upon possessors who sue 


• HtlAIISjjj, 



Witt v. 

A meet unnissa , 
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promptly. They are protected from all defences 
based on title. 1 The section therefore was 
intended, in the words of Holloway and Innes, 
Jj., “not to abridge any rights possessed by a 
plaintiff, but to give him the right, if dispossessed 
otherwise than by due course of law, to have his 
possession restored, without reference to the title 
on which he holds, and that which the dispos- 
sessor asserts.’’ 2 There is no reason therefore 
to think that the remedy provided by section g 
has the effect of doing away with the English 
rule above referred to, viz., that possession is 
pnma facie evidence of title. 3 In fact, the 
rule has been embodied in a way in section 110, 
Evidence Act, and the first proviso to section 9 
shows clearly that it provides for a summary 
process which does not debar any person from 
suing to establish his title to the property in dis¬ 
pute. Such title may also be possessory, which 
is good against all who cannot prove a better 
title. This probably explains the dictum of the 
Calcutta High Court, of which the Judicial Com¬ 
mittee approved in Wisev. Ameerunnissa Khatoon : 4 
“But lands to which he (the plaintiff) is unable 
to make out a title cannot be recovered on the 
ground of previous possession merely, except in 
a suit under section 15 of Act XIV of 1895, which 
must be brought within six months from the time 
of dispossession.’’ For their lordships said in a 
previous passage, 5 “If the plaintiffs had wished 


1 The section gives a special 
remedy to the party illegally dispos¬ 
sessed by depriving the dispossessor 
of the privilege of proving a better 
title to the land in dispute, Khajah 
Enaetooltafi v. Risken Soondur 
[1867] 8 W.R t| 386, 3$g. 

a Kttnhi Komapert v. Chan gar 
chan [1865] 2 Mad. H. C. R., 313, 


314, Narayana v. Dharntachar 
[1902] 26 Mad. 514 

3 Per Garth, C. J , Mohabeer 
Per shad v. Mohabeer Singh [7.S81I 7 
Cal. 591, 593. Cf, Lathho v. Har 
Sahai [1887] 12 All 46. 

4 [1879] 7 LA. 73, 81. 

5 /bid, 80. Cf. Grant v. Bangst 
Deo [1871] 6 B.L.R. 652, 656. 
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to contend that the defendants had been wrong- 
fully put in possession, and that the plaintiffs were 
entitled to recover on the strength of their pre¬ 
vious possession without entering into a question 
of title at all, they ought to have brought their 
action within six months under section 15 of Act ' 

XIV of 1895.” This only means that if a plain¬ 
tiff seeks to take advantage of this special pro¬ 
vision, he must strictly comply with the require¬ 
ments of the section. The validity of what has 
been loosely termed a possessory title, and which 
has been affirmed in England in cases like Asher 
v. _ Whitlock,' was distinctly recognised by the 
Privy Council in the later cases of Sunday v. 

Parbati 2 and Ismail Arif v. Mahomed 
Ghuiis , 3 

Section 9 of the Specific Relief Act is a spe¬ 
cial provision which is based upon the old Eng¬ 
lish writ of novel disseisin, which in its turn Writofnovel 
seems to have been founded on the interdictum d,3seisin ' 
de vi of the civil lawyers of Rome. 4 The policy! 
of the law has always been to discourage people 1 
from taking the law into their own hands. If ' 
therefore A wrongfully dispossessed B, B could 
recover.the property on the ground of previous 
possession alone by an interdict unde vi, provided interdict 
he put forward his claim within one year from the 
date of dispossession. If he failed to avail him¬ 
self of this special summary remedy, however, he 
had to bring an action for the property and 
make out his title. It appears that English 


1 C ,86 5 ]iQ B. 1, Rad.&M. 277. 

* [1B89I 12 All 51. 

* 1 ^ 93 ] 20 Cal., 834. See the 
question discussed in 3 C, W. N. } 

ccxcii ; 6 C, W. N. it ; ftfoo 
Collett Si-gaj Nelson, 95-98 ; Mu- 
khopsulfiytiy, 1*19. Cf. Lef Singh y. 
Ntmar Khasta [1893] 2 i Cal. 244. 


4 Sandars’ Institutes, lib. iv, tit. 
xv. 6, Posts, Gaius } 586, 600 sqq, 
Dadabhat Narsidas v. Sub-Collector 
of Broach ft 870] 7 Bom. H. C. R , 
A. C,, 82; Virjivandas Madhavda r v. 
Mahomed Ah Khan [1S80] 5 Bom, 
208 ; Kunki v. Changarachan f *860 
3 Mad. H C.R , 313. 
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lawyers, notably Glanvill, C. J., finding that the 
old English writ of right was cumbrous and in¬ 
volved delay, if not risk, and having the precedent 
of Roman lawyers before them, invented the writ 
of assize. 1 This was a real action, which 
proved the title of the demandant merely by 
showing his or his ancestor’s possession. * 
There were two varieties of the writ of assize, 
(1) mart d' ancestor , applicable where the right¬ 
ful heir was kept out of possession owing to 
some stranger having entered, and (2) novel 
disseisin, applicable where the claimant or de¬ 
mandant himself had been turned out of posses¬ 
sion. These actions were merely possessory, 
they decided nothing with respect to the right 
to the property, but only restored the claimant 
to that state or situation in which he was (or by 
law ought to have been) before the dispossession 
was committed. There was no prejudice to the 
j right of ownership, for, if the dispossessor had 
any legal claim, he might afterwards exert it, not¬ 
withstanding a recovery against him in these 
possessory actions. “Only the law,” says 
Blackstone, “will not suffer him to be his own 
judge, and either take or maintain possession of 
the lands, until he hath recovered them by legal 
means, ” 3 

This gives one reason why the law respects 
possession even if without title. Self-help is 
prohibited in the interest of public order. 4 


1 This, suggests Bigelow, was a 
provision for trial by jury designed to 
protect the economic man against 
the military man. 41 A met, L. Rev. 
30, Light wood, Possession of Land\ 
ch v, viii. 

1 2 Pollock & Maitland, Hist . 
Eng. Law, 49; 4 Law Q. Rev, 24: 
Blackstone, Com., bk. Ilf, 185. 


8 Ibid, 180. a fts object was to 
drive persons who wanted to eject 
a person into the proper court 
and prevent them from going with a 
high hand and ejecting such per¬ 
son/ 1 Per Hdge, C.J., Wall Ahmed 
Khan v. Ajudhia Kandu > [1891] 13 
All. 537 , 558 . 

1 3 Pollock & Maitland, op, cit, 41. 
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1 The plain object is to discourage proceedings 
calculated to lead to serious breaches of the peace 
and to provide against the person who has taken 
the law into his own hands deriving any benefit 
from the process.”' 

We will not go into the philosophical question 
here whether the protection of possession is pro¬ 
tection of the person, 2 or of property, 3 or whether ®P*b ial fe( ^j 
possession as such deserves protection, the theory againstwrong- 
of law being that he who possesses has by the dis P osse3 ' 
mere fact of his possession more right in the 
thing than the non-possessor has. 4 It is enough) 
for our present purposes to recognise that the 
possessory action was invented with the object of 
providing a special and speedy remedy to a person 
who has been forcibly dispossessed of immoveable 
property against his will and consent, 5 It places 
even a rightful owner “in the same predicament ; 
as a mere wrong-doer when the act of illegal 
dispossession has emanated from him.” 6 

Another object why the legislature enacted this inversion of 
special provision has been thus stated by Phear, f.; onusf ' ' 

“A person turned out of possession by a stranger, 
and in invoking the assistance of a Court of law, 
would come into Court seeking to eject one who 


1 Kunhi v. Changarachan [1865] 2 
Mad. H.C.R , 313,314. Knshnarav 
v. Vasudev [1884] 8 Bom., 371. 

a Per Denman, C. J , “ These 
rights of action are given in respect 
of the immediate and present viola¬ 
tion of possession, independently 
of rights of property, They are an 
extension of that protection which 
the law throws around the person.” 
Regers v. Spence [ 1844] 13 M. & YV., 
581. This is Savigny's view; 2 
Pollock & Maitland, Hist., 42, Cf, 
also Holmes, Com . Zaw f 2x2. 

a 2 Pollock & Maitland, 0/ cit, 42 
(Iheiing’s view); see also 45-6, 
where it is shown that English law, 


both medieval and modern, seems to 
accept to the full the theory that 
every title to land has its root in 
seisin, and the title which has its 
root in the oldest teinin is the best 
title. 

* Ibid, 42-3. 

3 Tarim Mohun Mosumdar v. 
Gunga Prosad Ckuckevhutty [1887] 
14 Cal., 649 Cf. Kales Ckunder Sein 
v Adoo S/ntUh [1868] 9 YV.R , 602, 
603 : Wali Ahmed Khan v. Ajndhia 
Kandu [1891] 13 All, 537, FJ 3 . 

G Khajah Enaetoolhh v. Kishen 
Soonditr [ 1867] 8 W R,, 386, 390. 
Bm*du v. Naif a [1890] 1 5 Bom., 238, 
241. 
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has possession, and therefore, by the general rules 
of procedure, the burden would be placed upon him 
to prove a pnma facie title, before the defendant 
would be called upon whereas, had it not been 
for the high-handed act of violence, which had 
turned the plaintiff out of possession, the defendant 
could not have obtained the land in question, 
except, upon the same condition, viz., of discharg¬ 
ing the onus of showing a pnma facte title ; 
and we imagine that the Legislature considered 
it advisable to do away with the opportunity thus 
lying open to powerful persons of shifting by wrong¬ 
ful act. the burden of proof from their shoulders 
to those of persons less able to support it. ,,s 

English law. gy reason of the introduction of improved 

forms of procedure and less rigid rules of evi¬ 
dence in England, the necessity for writs of 
assize has probably disappeared. 3 They were 
finally abolished by 3 and 4 Will. IV, c. 27, sec. 36, 
and the law is now well settled that so long as 
the rightful owner makes his entry “in a peace¬ 
able and easy manner,” he cannot be treated as a 
trespasser, and the person previously in posses¬ 
sion without title must vacate. 4 

I will now proceed to consider the nature of 
the possessory action recognised By the statute 
law of India. 

p . . j This is an action to recover possession of 

action in* | immoveable property which may be maintained by 
lndm. | an y p erson w ho has been dispossessed of the same 
: (i) without his consent and (ii) otherwise than in 
due course of law. The plaintiff therefore may 
be any person who was in possession and has 


1 And this would be so even CJiingarachan [ 1865] 2 Mad. H C R., 

where the suit is only for a decla- 3*3 Cf. 2 Pollock & Maitland, Hist , 

ration of title, Rassonada v. Sitka - 47 ; Salmond, Jar., 2 *]\. 

rama [1864] 2 Mad H.C.R., 17I- 3 Salmond, 270-2, 

q Kales Chunder Sein v. Adoo 1 Taylor v, Cole [1789] 3 PR., 292, 
Shaikh [1868] 9W f R.,6o3, Run hi v. I Sm. L.Ch, 133. 
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been dispossessed. There is no question of owner¬ 
ship, but there must have been such possession as 
the law recognises. A wrong-doer by commit¬ 
ting an act of trespass to-day cannot tomorrow 
maintain a possessory action, if he is in the mean¬ 
time turned out. 1 The reason is that the wrong¬ 
doer never acquires juridical or juristic posses¬ 
sion of the property. His possession is not ac¬ 
quiesced in by the real possessor, any acts of 
dominion on his part therefore cannot be regarded 
as exclusive. 3 As Bramwell, L. {., pointed out 
in Leigh v. jack , 3 “Acts of user are not enough 
to take the soil out of the plaintiff and vest it 
in the defendant ; in order to defeat a title 
by dispossessing the former owner acts must 
be done which are inconsistent with his enjoy¬ 
ment of the soil for the purposes for which he 
intended to use it.” Dispossession therefore is 
constituted by “ positive acts which can be 
referred only to the intention of acquiring ex¬ 
clusive control.” 4 Under the Civil Law of 
Rome a plaintiff could not obtain the interdict 
unde vi unless he had a juridical possession, t.e., 
one founded in right and obtained without 
force, stealth or license. And it was held with 
reference to section 15, Act. XfV of 1859, that 
the law in India was not different. 5 The plain- 


x Per Denman, G J.r “A mere 
trespasser cannot by the very net 
of trespass, immediately and with¬ 
out acquiescence, give himself what 
the law understands by possession 
against the person whom be ejects, 
and drive him to produce his title, 
if he can without delay reinstate 
himself in his former possession. ’ 
Browne v. Da son [1840] 12 A. 
& E., 624. 

3 Amirudin v M ah am ad Jamal 
[1891] is Bom , 685. 

* [1879} 5 Ex. D., 264, 273. Of. 
Radhamoni v. Collector of Khulna 


[1900] 27 Cal.,943, PC. ; Vithaldns 
v. Secret ary of State [1901] 26 
Bom., 416. 

*■ Pollock Sl Wright, Pos», 
85 . 

•' Dadahhai Narsidas v. Sub- 
Collector of Broach [1870] 7 Bom. H. 
C. R., A.C ,82, 87 ; also Virjivan- 
das v. Mahomed All [18S0] 5 Bom., 
208, 221 ; Atmrudin v. Mnhamad 
Jamal f 1891] 15 Bom., 685. Cl. Coke, 
hit., 308 A ; Jonardan A char fee v 
llaradhan , [1868] 9 W.R., F ^,,513; 
Sofaoll Khan v. Wo ope a u Khan 
[1868] ibid. 123, in which it was held 
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Itiff therefore must prove possession, i. e ., a 
'certain relation to the thing of which the use 
juridical pos- or enjoyment is in question, 1 and this must be 
explained. a juridical or legal possession against the de¬ 
fendant.* But “legal possession," as Sir F. 
1 Pollock points out, “does not necessarily coin¬ 
cide either with actual physical control or the 
I present power thereof (the ‘detention’ of Conti¬ 
nental terminology), or with the right to possess 
(constantly called ‘property* in our books), and it 
need not have a rightful origin.’’ 3 But “physical 
control or occupation is prima facie evidence 
that the holder is in exercise (on his own behalf 
or on that of another) of an actual legal posses¬ 
sion, and then, if the contrary does not appear, 
the incidents of legal possession follow.” 4 Juristic 
possession (jus possessionis) has been said not to 
depend on a legal title to possess (jus possidendi) 
like ownership, but simply on the fact of a man s 
having actual control of a thing with the intention 
of maintaining it. 5 The only question of title, if 
it is one, that comes in issue, therefore, in a posses¬ 
sory action is as to the nature of the plantiff’s ante- 
Custody. rior possession. 6 Mere custody will not do, as in 
the case of a son occupying a room in his father’s 
house. 7 But if there was possession, which the 
law regards as such, that is sufficient, and, as we 
have seen, possession tnay be either physical 
or constructive, direct or mediate. Upon p rincip le 
therefore there is no reason to limTiTthe section 
to those c ases only where “physical possession” 

i lhatLhe possession ofatenantof land 
holding on after the expiry of his 
term was a juridical possession, 
which would entitle him to claim this 
summary remedy in the event of for* 
cible dispossession by the landlord, 

1 Pollock & Wright, Pos., 29. 

* Rajaram v. Nanchand [1903] 

5 Bom. L.R., 225. 


3 Torts, 32S. 

1 Ibid, 354. 

1 Poste, Gains ,'6xo, 
r ‘ Knaetoollah v his hen Soon - 
dur [1867] 8 W.R., 386, 390. 

7 Sr it to Lat v. Rajtndro [ 1895 ] 
22 Cal., 562. In such a case the 
father must sue. 
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ha,s been disturbed by force. “ If any one 
possesses a thing as usufructuary, pledgee, tenant, 
borrower, or depositee, or in any similar capacity 
by virtue of which he is entitled or bound with 
respect to some other person to keep possession 
of the thing for a limited time, then that other 
person has possession of it also.”' The Cal¬ 
cutta High Court, however, held in Tarim 
Mohun Mozumdar v. Guriga Prasad' 1 * that where 
A’s tenants were persuaded by B to attorn 
to C and discontinue paying their rents to A, 
the latter could not proceed under section 9 ; 
and has reaffirmed the same view in a more 
recent case. 3 A similar doctrine seems to 
have found favour in the Central Provinces 4 
and Oudh. 5 * But in the eye of the law the 
possession of the landlord is the possession of 
the tenant, and vice versa f so also the posses¬ 
sion of a mortgagee is the possession of his 
mortgagor. 7 One possesses for the other, who 
possesses through him. 8 Where, therefore, there 
is no conflict of interest between, say, a landlord 
and a tenant, either may sue, the tenant on his 
possessory right, the landlord for an injury 
to the reversion. 9 Where, therefore, a tenant in 
possession was dispossessed, immediately before 
his tenancy terminated, by the wrongful act of a 
third party, the Madras High Court held that the 
landlord could maintain a suit under section 9. 10 
Where tenants are in actual possession the right 


1 German Civil Code, ss* S68- 
871, cited Salim mil, Jur. y ed. i, 308 

* [1887] 14 Cal, 649. Of . Fada 
Jh'ila v. Gour Mohun jhalct [1893) 
19 Cal ,544 57 1* r _ . , t 

3 Sniaton v Htlim f 1902] 6 C. 
VV N , 616. 

1 Dinkarshaw v. Anantsha , 16 

e p.l r.., 154 

5 A Mas AH v. Mohammad Khan } 

8 eL Ca„ 243 . 


G Gnsh Ghnnder v. Bhugytan 
Chundcr , [1870] 13 W.R 191. 

7 /naval Husin v. AH Hus01 
[1897] 20 All., 182, 184. 

8 Salmoud, Jur , 256 

51 Vinivandas v. Mahomed AH 
Khan [i88oj 5 Bom., 208, 220. 
Collett. 79. Of. Bigelow, L.C., 355-8. 
But see Mukhopadhyay, 23. 

,0 Jagannatha\ \. Kama Rayer x 
[1904] 28 Mad , 238. 
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Partial posses¬ 
sion of im¬ 
moveable 
property. 


to collect rents from them may be restored to the 
landlord by directing the tenants to pay rent as 
heretofore to the landlord and not to his lival 
claimant, until the latter dispossesses the former 
in due course of law. 1 

Possession of immoveable property must 
necessarily consist of a more or less discontinuous 
but exclusive series of acts of dominion,* and acts 
of ownership exercised over part of the property 
may be evidence of possession over the whole. 3 
“ What amounts to a sufficient occupation must 
depend upon the nature of the soil, and the uses to 
which it is to be applied.”' For instance, " if 
there were an inclosed field, and a man had turned 
his cattle into it, and had locked the gate, he 
might well claim to have a de facto possession of 
the whole field ; but if there were an uninclosed 
common of a mile in length, and he turned one 
horse on one end of the common, he could not 
be said to have a de facto possession of the whole 
length of the common.” 5 The dispossession 
therefore against which redress is sought under 
section 9 need not in every case be total. Where 
consequently the plaintiff had been only partially 
disturbed, and the trespasser acquired a joint 
possession with him, the latter was held com¬ 
petent to sue. 6 

The dispossession next must be contrary to 


1 Innas i v. Siva guana, [1894.] 5 
M.L.J.R, 95 (M. A'tyar, J.). 

a Pollock & Wright, Pos., 
30. Cf Lard A d-vocate v. Lord Sian - 
tyre, [1S79] 4 A.C„ 77 ° i Shan 
Chunder v. Ram Lockun, [i&6S] 9 W. 
R , 79 ; Jagahandhu v. Dinabandhu , 
[,868] 2 B.L.R., Ap , 30; Sivasuhra- 
rnariya v. Secretary of State [188$] 9 
Mad-, 28S. 

3 Jones v. Williams, [1837] 2 M. 
&W 326 ; Lord Advocate v. Young 
fi8$7] i 2 A.C., 544. Cf. Pitdar Bin - 
doo v. Mohesh thunder Sen, [1873] 


20 W. R., 183 ; Sivasuhramanya v. 
Secretary of State [1884-3] 9 Mad., 
285 ; Iqbal ft use n v. Xand Kish ore 
[1902] 24 Alt., 294 (possession 
of appendages). 

1 Cook v. Rider, 16 Lick., 186, 
187 (Mass.) 

h Per liramwell. L, f , Corerdalt 
v. Charlton [1878] 4 Q B.D , 118, 
Cf. Dartmouth v. Spittle [1871] 19 
W.R. (Eng.) 444. 

a Sal a pa Si i CheUi v, Subray a 
Cketti , [1881 J3Mad., 250 \Omar Chand 
V'ISUnvad Nazim [1869] Ii W.R. 229. 
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the wishes of the person dispossessed 1 2 and other¬ 
wise than in “ due course of law.” This last ex¬ 
pression means the regular, normal process and 
effect of the law operating on a matter which has 
been laid before it for adjudication. 3 Where there¬ 
fore a landlord ejects a ryot of his own authority, 
without the intervention of a Court of law or of 
the Collector, the ryot, even if he is a tenant on 
sufferance, holding over after expiry of the term 
of his lease, can recover possession by a summary 
action without reference to the title of the landlord 
or his representative to eject him. 3 But it is not 
necessary that the ejectment should have been 
j effected by the exercise of actual physical force. 

The dispossession complained of must be from 
“ immoveable property.” There is no definition of 
this expression in either the Specific Relief Act or 
the Contract Act ; consequently, unless there be 
something repugnant in the subject or the 
context, the definition in the General Clauses Act 
may be referred to. This runs thus : “ Immove¬ 
able property shall include land, benefits to arise 
out of land, and things attached to the earth, or 
permanently fastened to anything attached to the 
earth.’’ 4 This definition clearly includes property 
both tangible or corporeal and intangible or in¬ 
corporeal. The question has been debated whether 
the possessory action contemplated by section 9 
may be maintained in respect of incorporeal or 
intangible property, i.e., rights which arise out of 
corporeal or tangible property, “benefits to arise 



“Due course 
ol law ” 


“Immoveable 
property ” 


1 Baldeo Das v. Mangni Ram 
[1899] 20 A.W N. 7 (plaintiff had 
himself let defendant into posses¬ 
sion, but latter had subsequently 
done acts indicating intention to 
interfere with plaintiff's ownership). 

2 Rmirapga v. Narasingrao, 
1904] 29 Bom. 2x3. 

3 Ibid. Cf Sofaoll v. Woopean, 


[r868] 9 W. R, .123 \Jonanhm v, 
Haradkmi [r868] ibid, 513, F. B. ; 
Bhagabati v, Luton [ 1902] 7C.W N.] 
218 {which is apparently not touched 
upon this point by Tamieitddin v. 
A shrub Alt [1904]‘31 Cal., 647, F. 
B.) ; Kuldip Singh v. Gil landers 
A rbuthnot & Co. fi 899 ! 26 Cal., 61 
* Act X of 1897, s. 3, subs. 25* 
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Incorporeal out 0 f land’* (to adopt the words of the legislature). 
rigl ’ tS ' Such a right or benefit can riot, strictly speaking, 
be the subject of possession. A right is confer¬ 
red by law and .removed by law. I he exercise of 
such a right may be obstructed, but that entails 
no divestiture of the right, and there is no dispos¬ 
session properly so called. The right remains in 
the person in whose favour it has been created by 
the law, and when the obstruction has been removed 
or enjoined, he becomes free to exercise the right 
again. If there has been an injury to an incor¬ 
poreal right, therefore, the proper remedy seems 
to be an injunction, as also damages for trespass, 
and not delivery of possession. The specific 
relief contemplated by section 5 (a) of Act I of 
1877 is'‘by taking possession of certain property 
and delivering it to a claimant.” These words 
are wholly inapplicable to the case of an incor¬ 
poreal right. There seems therefore great force 
in the following observations of Petherarn, C.J. : 
“The whole of section 9 is repugnant to the idea 
that immoveable property in that section includes 
an incorporeal light, such as a right of fishing 
in waters belonging to another. It is I think ap¬ 
parent from the section itself read as a whole, 
that the immoveable property, intended to be 
dealt with by it, is something of which actual 
physical possession can be given and taken, in 
other words, some piece of land or something 
permanently attached to the land, and that the 
words as they appear in the section cannot include 
an incorporeal right, which must always remain 
in the possession of its owner, though he may for 
any reason be prevented from exercising it.” 1 

1 Fadu Jhala v Gout Mohan of which was held by collecting tolls 
Jhala [1892] 19 Cal., 544, 547. Cf. oi rents, held not lobe immove- 
Fntlur Rohm any. Krishna Prasad , able property), 

[ 1902] 29 Cal. 614 possession 



INCORPOREAL RIGHTS. 8l 

In the case, from one of the judgments in 
which the above quotation is taken, the dispute 
related to a right of fishing in a khdl the soil of 
which did'not belong to the plaintiff, In a pre¬ 
vious case 1 it had been held that since the plain¬ 
tiff had no right in the land nor possession of the 
land, section 9 did not apply to such a right. The 
matter was thereupon referred to the Full Bench 
and the majority, consisting of Petherarn, C. J., 
Ghose and O’Kinealy, JJ., confirmed this 
view. Pigot and Prinsep, JJ., dissented. The 
question is exhaustively discussed in the several 
judgments. The minority seems to have been 
much impressed by the fact that the quali¬ 
fication “ tangible ” of “ immoveable property ” 
was not to be found in section 9, though it 
was to be found in section 145 of the Code of 
Criminal Procedure, 1882. Taking this to be a 
deliberate omission on the part of the Legislature, 
the Bombay High Court also held a right of fish¬ 
ing to be "immoveable property" within the mean¬ 
ing of section 9, 2 and the Madras High Court came 
to a similar conclusion in respect of a right of ferry, 3 
Sargent, C. J,, observed in the former case, "A 
man is said to be in possession of a right, when he 
can exercise it, and he recovers possession of an 
incorporeal right, when the obstruction which in¬ 
terfered with it is removed." 4 But in a later case 


1 Natabctr Payne v Kubir 
Parue [1890] 18 Cal , 80. 

2 Bhundal Panda v. Pandol Pos 
Pat it, [ 1S 8 7 J 12 Bom., 22 r. Some 
jurists have favoured this view. 
See Salmond, ft 266, where 
Baudry-Lecimtinerie is cited to 
the following effect: ‘’Possession ls 
merely the exercise of a right ; in 
reality it is not the thing which we 

ossess, but the right which we 
ave or claim to have over the thing. 
This is as true of the right of owner- 

I T 


ship as of the right of servitude or 
usufruct; and consequently the 
distinction between the possession 
of a thing and the quasi-possession 
of a right is destitute of a founda¬ 
tion. ” Droit Civil, Prescription, s. 
*99 

8 Krishna v. Akilanda , [1889] 13 
Mad., 54. Cf, hmasi v, Sivagnana 

[1894] 5 M.L.j.R., 9S (right to 

collect rents from tenants in actual 
possession). 

* 12 Bom,, at 225, 


Fa-iv / '.M i.i 
v. Co nr Mo¬ 
han Jhala. 
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the Bombay High Court has held that mere ease¬ 
ments are not “immoveable property 5 ’ within the 
meaning of section g.‘ 

A common right, I may note in passing, can 
not be the exclusive property of any individual 
member of the community to which the right be¬ 
longs, and so no question in respect thereof can 
arise under section g . 2 

, The result then is that where a plaintiff proves 
! that he had juridical possession of immoveable 
property capable of possession, and was wrong¬ 
fully dispossessed of the same within six months 
of the date of the institution of the suit, he is 
entitled to recover possession of the land, with 
crops growing thereon, if any, 3 and also costs of 
j the suit/ If he dies within the six months, his heir 
or representative may bring the suit. 5 It will 
not avail the defendant to plead that he was 
acting as merely the agent of a third person,' or 
that the plaintiff's anterior possession had been 
obtained by fraud, 7 or that the property in dispute 
formed part of a larger area which belonged to 
him, 8 or that a Magistrate had made an award in 
his favour under section 145, Criminal Procedure 
Code, 9 or that a Mamlatdar in the Bombay Presi- 


1 Manga Id as v t Jew an ram [1899] 
23 Bom , 673. Cf Haro Dval v. 
Kris to Gavin d [1872] 17 W R , 70 
(right of way). The question is 
well discussed by Nelson, S. R. A 
I02 o. Under the Common Law 
of England the convenient remedy 
of the assize of novel disseisin was 
allowed in the esse of several incor¬ 
poreal rights over real estate where 
they admitted of exclusive enjoy¬ 
ment But this was only an artifi. 
dal extension of the idea of posses¬ 
sion upon grounds of analogy. 
Pollock & Wright, Pos ,, 35, 36, 
87-go 

* Baban Mayor ha v Nagu Shra- 
yucha [1874] 2 Bom., ig„ Justinian, 


lib. 11, tit. I, 1-2. 
a Shi raj die Pramanick V. 

Buksh [1870] 13 W.R104. 

4 Radhaknsto ChabUmuvis v. Kake 
Prosunno Ray [1871] 1 5 W.R., 268. 
Tiiak Chandra Dass v. Fatih [1890] 
25 Cal*, 803. 

5 Nr ilia v. Rajendro [1895] 22 
Cal, 562. 

d Virjtvandas v. Mahomed A/i 
[1880] 5 Bom., 208, 
r Sayaji v, Ramji, [1881] 5 Bom., 
446 . 

8 Omar Cknnd v. Natwab Nasim 
[1869] 11 W R. 229. 

9 Jn re. CAytun Chunder Roy [1873] 
20 W R,, 12, The object of s. 9 is to 
restore possession, that of s. 14$ to 
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dency had given him a decree. 1 Even in a claim case 
under section 331 of the Code of Civil Procedure, 
which arises in execution of a decree under section 
9 of the Specific Relief Act, no question of title 
can apparently be raised or enquired into/ though 
the proceedings are in the nature of a fresh suit. 3 
The plaintiff is not, however, entitled to an injunc- ln i unct,on - 
tion in a summary action like this ; nor can the 
decree direct that the defendant should, e.g., pay 
the costs of removing huts and filling up excava¬ 
tions. 4 Even mesne profits must be separately Me#ne pr0 . 
sued for, though, no doubt, in such separate suit fits, 
the plaintiff may rely upon the decree in the pos¬ 
sessory suit as pnma pucie evidence of his title. 

But the defendant will not be precluded in this 
suit from proving a better title in himself. 5 A 
decree in a possessory suit has thus the effect of 
shifting the onus of proof, 6 and if the defendant 
brings a regular suit to establish his title, he has 
to allege and prove possession on his own part 
and dispossession by the plaintiff. 7 

But there is no res judicata by reason of the Finality of 
order under section 9. An order or decree made 
under section 9 is final in the sense tha t no appeal 
lies against it to a superior tribunal, 8 nor may 
such an order or decree be reviewed. 5 But this does 


maintain in possession. Nagappa 
v Badrudin [1901] 26 Bom , 3 S 3 » 
As to these two sections see 
also Lolit v. Surja [1901] 28 Cal, 
7oq, 715. An order for possession 
under s 145. Ct. PC, confers no 
title, Dinom&ni v. Brojo Moktni 
[1901] 29 Cal, 187, P C. 

1 Rttmcktvuira v. Nnrsinhacharya 
[1899] 24 Bom ,251, F. B , where 
Ramc'handra v. Bkikibai [1882] 6 
Bom., 477, is considered. 

3 Mohamed hub v. Bashotappa 
[1903] 27 Bom t 302. 

8 Nasir Ah v. Me her A/i [1895] 
22 Cal , 830. 

1 Tihh v, Fatih , supra. 


1 Fad ha Chum v. ZumurwutAsa 
f18681 11 W. R., 83 Cf, Jiaullak 
Sheikh v. hut Khan [1S96] 23 Cal , 
693 ; Shea Kumar v. Narain Das 
[1902 ] 24 All , 501. 

“ Jiauilah v. Inn Khan , supra, 
at 696. 

* Juggurnath Deh v. Mahomed 

Mokeem [1872] 17 . W. R.. 161 i 

Maenooddecn v, Grets k Chunder 
[1867] 7 W R , 230; Surbotnohan v. 
SurtU [1S71] 16 vY.R,, 34 

8 Distinguish Nasir AH v, Mtner 
AH [1895] 22 Cal., 830. See Souza 
v. Gulam Moidbi [1902] 26 BJad., 

438. 

p S. R. A , 5. 9 * last para. 




Decree un¬ 
der S R A 
s. 9, in suit 
for ejectment, 
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not mean that there may not be a rehearing under 
section jo8, Code of Civil Procedure, where there 
has been no determination of the claim advanced,' 
or revision by the High Court under section 622, 
where jurisdiction has been shirked. 5 The remedy 
of the aggrieved party is a regular title suit. But 
this summary remedy is not available against the 
Government. 3 

A point of procedural law of some importance 
is——whether in a suit for ejectment based on the 
plaintiff's title, if proof of title fails, a decree 
may be made in his favour, in the event of his being 
able to prove possession within six months as re¬ 
quired by section 9. There are some old cases in 
the Allahabad Court, in which it was roundly de¬ 
clared that to a suit to establish a title section 9 
had no application. 1 * 3 4 But in a later case stress was 
laid upon the “ most salutary object” which the first 
paragraph of that section had in view, and the 
Court ruled that effect should be given to it even 
where the claim was for damages and for establish¬ 
ment of title, 5 and the pleading of the right given 
by the section was an after-thought. 6 The Madras 
High Court, however, has differed, and not without 
reason, fio regard a suit partly as under section 
9 of the Specific Relief Act and partly as based on 
the plaintiff’s title, can but lead to inconvenience 
and inconsistency, inasmuch as no question as 
to title can be raised on either side in a possessory 
suit under the statute/ 


1 Anthony v. Dupont [j88i] 4 
Mad,, 217. 

9 Rudrappa v, Naningrao [1904] 
29 Bom,, 213 

3 “No suit under this section shall 
be brought against the Govern¬ 
ment, S.R A , <5 () 5 para. 3. 

Wajid AH v. Ramsaran [1884J 

4 A. W, N., 39; Ckuthan Rai v. 
Sheoghulam Rui [1889] 9 A,W. N., 


89. 

5 Ram Harakh v. Sneodihal [1893! 

IS All, 384. 

b Mottsi v, Kashi [1897! 17 A. 
W. N , 145. 

7 Ramammi v. Par am an f19013 
25 Mad., 448. Distinguish Radha v, 
Nabin [1870] 5 B. L R., 708, 7*2, 
F. B.; Hanmantrai) v. Sery. of State 
[1900] 25 Bom., 287. 




So far l have been discussing suits for the Wrongful 

r . & . transfer ot 

recovery ot possession ot immoveable property, moveable 
But moveable property 1 may also be tortiously property, 
transferred or detained. Where the possession 
of the particular article of moveable property in 
question has been wrongfully transferred from the 
claimant, who is entitled to its immediate posses¬ 
sion, and the person who has possession or control 
of it is not the owner, he may be compelled to 
restore it to the claimant. 2 The transfer must be 
wrongful, that is, by an offence or fraud, so that no 
property passes. If the transfer be under a contract 
which is only voidable, then the plaintiff has to 
proceed under the ordinary law of contract. 3 This 
is a relief analogous to that dealt with in section 
9, with this distinction that the defendant may 
prove his title and defeat the plaintiff’s claim. 

But this is not the only instance where a person Wron gful 
entitled to immediate possession of a moveable is e en lon - 
allowed to recover it in specie. In the case of a 
wrongful detention, an adverse holding by another, 
if the goods are recoverable, such a person may sue 
for them. 4 The technical name of this action in 
England was Detinue. It is in substance and form Detinue, 
an action for a wrong independent of contract, 5 
the injury complained of being not the taking or 
the misuse and appropriation of the goods, as it 
would be in the Common Law actions of trespass 
or trover or conversion, but detention, i.e ., with¬ 
holding without authority, which, however, may 


1 ,£ Moveable property” means 
“ property of every description ex¬ 
cept immoveable property.” Act 
X of 1897* s. 3, sub-s. 34, 

*S. R. A., s. 11 (<r). 1 Kartick 
Churn v Gopalkhto [1877] % Cal., 
264 In his commentary on this 
clause (p. i t6) Nelson refer. rto Nut- 
brown v. Thornton , [1804] !0 Ves,, 
I $9 But as the farm-stock there was 


taken by the landlord, who was the 
owner, ft is apprehended that the 
section of the Indian Act would 
not apply to a case of that kind, 

3 1 . C. A , s. 108, and ill. 

4 3 Blackstone, Com,, 151. 

J Bryant v. Herbert^ [1878] 3 C, 
P. D , 389 ; Do Pasquior v. Cadbury 
r 1903J 1 K. B., 104; Bullen and 
Leake, 370. 
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not necessarily be wrongful, unless there has been 
a refusal to deliver on demand or something 
amounting to it. The goods must be specific, 
that is, ascertained and ascertainable, but i! 
they have ceased to be recoverable, the claimant 
can get only compensation. 1 If, however, the 
goods are still available, the plaintiff may get them 
back on showing a right to immediate possession 
Right to pre- j n himself. It is not necessary that the plaintiff 
»to‘n. posseb should have been previously in possession or that 
the goods should have been removed from his pos¬ 
session. It is enough to found the action that he 
has acquired a right to present possession. 3 Such- 
right may arise out of title, where the plaintiff is 
the owner, or it may be a special or temporary,' 
right, which may have been either granted by the 
owner or created by law. A factor, e.g., to whom 
goods have been consigned, but by whom-' - they 
have not been received, has a right,t6 present 
possession. 3 So also a purchaser of goods, -who 
has paid the price or has bought on credit, pay¬ 
ment of price being deferred. 4 A special right to 
possession, which is not to be identified with 
special property, 5 may, when arising by t-he act 
of the owner, take the form of a bailment, 6 or a 
Bailment. lien. 7 In such a case the right to possession of the 
owner is temporarily suspended, unless the bailment 
is of a simple character. In the latter case (e.g., 
loan, custody, carriage, or agency), though the 
bailee has legal possession, the bailor retains his 


* c. P. C , scb. iv, forms of in the case of p. naked depositary, 

plaints, 96—9$. faumgesa v. Jotha- and there may be a special proper- 

ram 1*1899] 22 Mad , 478. ty without a right to possession, as 

* 5; R A., s 10. in the case of the sender of a 

3 Fowler v, Down [1796] I 13 . letter, Gee v. f^rUehard [l8r8] 2 Sw., 

& P M 47, 402. Collett, 101. 

« i’ c. A., S. 96 ; New V. Swam * I. C A. t ch. ix. 

[1828] 34 R. 767. 7 Ibid, s. 95 (unpaid vendor of 

5 There may be a right to pos- property), 
session without any property, as 
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right to possession, and clearly either may 
sue a third person for recovery of possession,' 

Where, however, the bailment was not revocable 
at will, e.g., in the case of a pawn, hire or lien under 
the old Common Law of England, during the con¬ 
tinuance of the bailment or debt, the bailor or 
debtor having no right to possession, apparently 
the pawnee, hirer or lienee could alone sue. 1 2 * The 
distinction was more a matter of procedure than 
principle, and is out of place in India. We there¬ 
fore find section 180, Indian Contract Act, 
provides that if a third person wrongfully deprives 
the bailee of the use or possession of the goods 
bailed, or does them any injury, either the bailor 
or the bailee may bring a suit against a third 
person for such deprivation or injury. 

The illustrations to section to are all cases of s. r.a. s. 
special or temporary right to present possession. 3 Ia 
Illustration (a) is the case of a legal life-tenant who 
is entitled to present possession of the title-deeds 
as against a remainderman. 4 Illustrations ( b ), (d) 
and ( e ) are instances of bailments of pawn, cus¬ 
tody and carriage respectively. Illustration (c) 
recognises the right of the receiver of a letter to 
the possession thereof as against the writer. 5 

As an instance of a special right which arises Wrongdoer 
independently of any act of the owner may be 
mentioned the case of a lost article which is found 
by a stranger. The finder is entitled, as we have 
seen, to hold it as against the whole world ex¬ 
cepting the owner. 6 A wrong-doer is not entitled 


1 Pollock & Wright, Pos , 93,145. 

Cf. Shankar v. Mohan la l [1887] ir 

Bom., 704 ; Seager v. Hukma [T900] 

24 Bom , 458 ; see also Greenwood 
v. Holqueite [1873] 12 B. L R , 42. 

a The English law is explained 
with much learning in The “ Wink- 
field' [1903] P, 42, C.A., RadcJiffs 

& Miles, 319. 


8 See illustrations in App. A, 

1 Lord Guckhumi's Case [1572] 

1 Co. Rep. 2a ; Loathes y. Leathes 
[lS 77 j 5 Ch. D., 223 , 

6 Oliver v. Oliver [1862J 8 Jur., 

N.S., 512. " 

* Armory v. Delantirie [1721] 1 
Sm. L C., 343. As to his responsibility 
see 1 , C, A,, s. 71. 




88 


SPECIFIC RELIEF. 



Trustee, 


S. K. A, *. 
II (■»)• 
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to question the title of the party in peaceable and 
quiet possession and set up a jus tertii d “ It is 
of the utmost importance,” said Lord Campbell, 
C.J., “ that a man shall not, having no good title 
of his own to the property, be allowed to seize 
it, and thereby probably bring about a breach of 
the peace and occasion great mischief and 
confusion.” 1 * 3 * * * * 8 

A trustee, who in England is said to have the 
legal title, 3 is entitled to the right to possession 
even as against the beneficiary, and therefore the 
legislature has expressly provided,— A trustee 
may sue under this section for the possession of 
property to the beneficial interest in which the 
person "for whom he is trustee is entitled. ♦ 

I have indicated above that of the actions for 
the recovery of specific moveables that may 
be brought by persons entitled to present posses¬ 
sion of them, some may be directed even against 
persons who are not the owners, but who happen 
to be in possession or control of the moveable in 
question. One such case 1 have already con¬ 
sidered. There are three other cases provided 
for by section n, Specific Relief Act. 1 he first 
is “ (a) when the thing claimed is held by the 
defendant as the agent or trustee of the claim¬ 
ant.” There is a fiduciary relationship subsisting 
between the parties, and equity will fasten upon 
the conscience of the defendant and compel him 
to make specific delivery. If a trust or fiduciary 
relation exists in reference to the chattels, the trust 
may be either express or implied,—it may have 

1 S. R. A., s. 10, expl. i. Satfiia - 

ttama v. Saravanahagi [1894] 18 

Mad., 266,272. Cf, C.P.C .,3 437. 

Where a tenant for life has only an 

equitable estate, the trustees are 

entitled to possession of the title- 

deeds, Duncomhe v. Mayer [1803] 

8 Ves M 320. 


* 'Wilbraham v. Snow [ 1669 2 

Wins Saund. 87, 

* Jeffrie* v. G. W. Rv. Co. [1836] 
25 L. J„ Q. B„ 107; Rad. & M.» 
31S- 

8 The Indian Law makes no dis¬ 
tinction between a legal and an 
equitable title in the same sense. 
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been created by the contract or have arisen from 
the acts or omissions of the parties,—and the chat- 
tels may be either common or special, but a court 
of equity will always enforce a trust. 1 "Where 
a fiduciary relation subsists between the parties, 
whether it be the case of an agent or a trustee 
or a broker, or whether the subject-matter be stock, 
or cargoes, or chattels of whatever description, 
the court will interfere to prevent a sale, either 
by the party entrusted with the goods, or by 
a person claiming under him, through an alleged 
abuse of power.’’ 2 3 So said Lord Cottenham 
in the leading case of Wood v R'dmliffe. 3 Wocd .?• 
.There specific chattels were placed by Wood ' s *' 

in the possession of Elizabeth Wright to be 
held by her as his agent, but, in breach of her 
duty to her principal, she contracted for the 
sale of these goods to a third party, “ The ques¬ 
tion,” said Wigratn, V.C., '‘is, whether a court of 
equity will not, at the suit of the principal, res¬ 
train his agent from parting with the possession 
of his property, by which the plaintiff’s title would 
be embarrassed, if not defeated?” His Honour 
had no hesitation in answering the question in the 
affirmative, and observed, “ the right to be pro¬ 
tected in the use or beneficial enjoyment of pro¬ 
perty in specie is not confined to articles possess¬ 
ing any peculiar or intrinsic value,” 4 

This leads us to the consideration of the next 
two cases : 


1 4 Pomeroy, Eg. s. 1402 n 

' As to trusts of chattels, see 
note, 1 Ames, 44, 

3 [ 1 * 4/1 2 j 3S2, 383, Cf. also 
pells v. Read [1796] 3 Ves., 70; Me 
Gowin v. Rtm\nglen s 12 Pa. St 56 ; 
Biddomoye v, Sit tar am [1879] 4 
Cat., 497’ 

1 [1844] 3 Hare, 304. The illustra¬ 
tion to cl. (r?) of s. n, S.R.A ,is 
founded on ihiscase. ftrunsthus; 


“ A proceeding to Europe, leaves his 
furniture in charge of R, as his 
agent during his absence. R, with¬ 
out A’s authority, pledges the fur¬ 
niture to C, and C, knowing that 
8 had no right to pledge the fur¬ 
niture, advertises it for sale. C may 
be compelled to deliver the furni¬ 
ture to A t for he holds it as A’s 
Lrustee ” 


1 2 



go 
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S. R.A., s.ii 
I*). (<■>. 


Prttium 

affectionis. 


Pusey v. 
Puny. 


“ ( b) when compensation in money would not 
afford the claimant adequate relief for the loss of 
the thing claimed ; 

“ (c) when it would be extremely difficult to 
ascertain the actual damage caused by its loss.'' 

An article may not have much intrinsic value, 
but, by reason of peculiar associations or some 
special considerations, it may have obtained in 
the eyes of its holder a value that cannot be 
estimated in any ordinary medium of exchange. 
Take the illustration put by the legislature, the 
case of a family idol. The stone or metal of 
which it is composed by no means "represents its 
value. Non-Hindus may call the value that the 
family puts upon their idol sentimental or ficti¬ 
tious or any thing they please. But there can be 
no doubt that if the proper custodian of the idol 
is deprived of its possession, no monetary com¬ 
pensation will afford him adequate relief. The 
leading English case upon the point is Pusey v. 
Pusey ,* where the heir sued, and sued with suc¬ 
cess, to recover a horn, which bore an inscription 
and which had from time out of mind been the 
token by which the family estate had been held. 
Similar successful claims have been brought in 
respect of an old altar-piece made of silver, 
remarkable for a Greek inscription and dedication 
to Hercules, 5 dresses, decorations, books and 
papers of a Masonic lodge, 1 * 3 heirlooms, 4 private 
letters, 5 a college memento in the shape of a 
wooden bowl, 6 a cup won as prize, 7 wampum belts 


1 [1684] 2 Wb,& T., 454,1 Ver v [1 735 J 3 P- w „ 39 °; 2 Wh. &T..455< 

273 The report is meagre, hut the 8 Lloyd v. Lowing , [1802] 6 Vcs., 

case, said Lord Eldon, •• turned upon 773 

the prehum ajfectionis % independent 4 Macclesfiell v. Dams [1814] 3 V. 
of the circumstance as to tenure, & B., 18 
which could not be estimated in B Dock v Dock, 180 Pa., 14, 

damages,” Nut&rown v. Thornton , 0 Beasley v. Allyn, 15 Phila., 97 * 

[1804] 10 Ves., 163. 7 Wilkinson v. Stitt, *75 Maas. 

3 Puke of Somerset v. Coofron, 381 « 
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belonging (o Red Indians, 1 and slaves (in Ame¬ 
rica). J As was urged in Duke of Somerset- v. 
Cooks on? where the thing sued for was matter of 
curiosity and antiquity, it would be very hard that 
one who comes by such a piece of antiquity by 
wtong, or it may be as a trespasser, should have 
it in his power to keep the thing, paying only the 
intrinsic value of it: which is like a trespasser’s 
forcing the right owner to part with a curiosity, or 
matter of antiquity, or ornament, nolens volens. 
Talbot, L.C., upheld the broad contention that in 
itself nothing can be more reasonable than that 
the man who by wrong detains my property, 
should be compelled to restore it to me again in 
specie. 

Just as there may be moveable articles of 
special value to their owner but of no general 
pecuniary value in themselves, so there may be 
other moveable articles of such great rarity and 
value that they cannot be replaced by money. 4 
Such are many works of art, unique and uncom¬ 
mon, or at any rate not susceptible of reproduc¬ 
tion at will. I he Indian legislature gives as 
instances a picture by a dead painter and a pair 
of rare China vases, and says, “ the articles are 
of too special a character to bear an ascertain¬ 
able market value.” 5 It will probably be admitted 
on all hands in respect of such articles that they 


<SL 


Duke oj S.i* 

mrrs't v. 
Cooks on 


Rare and 
untqu* move¬ 
ables. 



1 Onondaga Nation v, Thacker , 
61 N. Y. Supp,, 1027, affd 65 N. Y. 
Supp., 1014, 


faithful family slave endeared by 
a long course of service or early 
associations, no damages can com¬ 
pensate ; for there is no standard 
by which the price of affection can 
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are of great value, but the value will depend upon 
such a variety of circumstances,—antiquity, design, 
rarity, etc.,—and will be so much a matter of 
aesthetic sensibility and artistic taste, that differ¬ 
ent people will put different values upon them, 
and their loss cannot be compensated for by any 
practical or certain measure of damages. So in 
one case monetary compensation is inadequate, 
in the other it is impracticable. 1 Any damages 
allowed must be in a great measure conjectural. 2 
Take the case of a box of jewels, 3 or a finely 
carved cherry stone,' or an extraordinarily 
wrought piece of plate, 5 or family pictures. 6 
The owner is entitled to insist that the value 
of none of these articles should be left to the 
estimate of a jury 7 or to people who have not his 
feelings, 8 The rule, however, is not to be capri¬ 
ciously extended. As an American court observ¬ 
ed, “These are cases which have their foundation 
in the refinement of society, and those affections 
of the heart which it would be a reproach to 
the country not to indulge. But still they de¬ 
pend on the plain tangible principle that there is 
no adequate remedy at law, and the principle 
must not be extended to cases founded in weak¬ 
ness and folly. It would therefore be a perver¬ 
sion of the rule to apply it to the delivery of a 
favourite spaniel or a lady’s lapdog.” 9 

This particular exercise of the jurisdiction, 
however, extends to suits to compel the delivery 
of deeds, muniments of title, and other written 

1 Cf. 4 Pomeroy, Eq Jur s, Ves., 139, 

I-to i ; 42 7 Cf per Wood, V.C , Dowling w 

'* Cf. 2 Story, Eq., .. 722 (.7), Betjemann T [1862] 2 J. & H M 544, 

‘ Sav'd le v. Tan*rtd : [ 1748] I Ves. I Arnes, 41. 
g r xoi. 8 Cf. per Lcughborough, L.C., 

1 Pea me v. Lisle [1749] Anib. 75, Fells v Read, [1796] 3 Ves, 70. 
t ” Lining v. Geddes y 16 Am. Dec , 

* Ibid, 1 Scott., 88. 606, 6 R. C„ 646. 

n Arundell v. Phipps , [1S04] 10 
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instruments, for the value of these cannot, with 
any reasonable certainty, be estimated in money.' 

Before leaving this subject it will be worth 
while to note a point of procedure in respect of 
sections 10 and 11, Specific Relief Act, When a 
suit is instituted under section io, the decree will 
be framed under section 208 of the Code of 
Civil Procedure. It will be a decree for the de¬ 
livery of the specific moveables in suit and will 
“also state the amount of money to be paid 
as an alternative if delivery cannot be had.”* 
To this may be added a further sum by way 
of compensation for any special loss caused 
by the wrongful detention. 1 * 3 This decree may 
under section 259 be enforced by the attach¬ 
ment of the judgment-debtor’s property or the im¬ 
prisonment of his person or both, if the seizure 
and delivery of the specific moveable is not 
practicable. The defendant consequently has 
not the option, allowed to him formerly by the 
English law, to pay the damages and retain the 
goods. 

When, on the other hand, a suit is instituted 
under section 1 i, 4 * 6 the decree is for specific delivery 
of the article in question, and may be enforced 
under section 260 of the Code. Here too the 
judgment-debtor may be imprisoned, and his 
property attached, but the attachment may last 
for a year, and if the decree-holder has applied 
for the sale of the attached property, the court 


1 Pomeroy, Eq. ?ur.< ss. 185 „ 

1402//. Jackson v Butler [1742] 2 

Atk , 306 (mortgage deeds), Goo dale 

v. Goo-iak [ 1848J 16 Sim , 316 (secu¬ 

rities of estate), Gibson v. IngO [1847] 

6 Hare, 112 (certificate of registry of 
ship), Bemsford v Dr key [1852] 16 
Keav., 134 (title deeds), Me Goto in v. 
Remington [1849] 31 Am. Dec.., 584 
(valuable private maps', Battalion 


Westerly Rifles v. 84 Am. Si. 

R. ,849(books of a miHua company). 

3 Kashee v. Debhvisto , [1871] 16 
W. R„ 240, 

3 Ibid ; Bombay Trading Corpora- 
lion v. Mir&ah Mahomed [1873] 19 
W. R , 123 As to the measure of 
damages see Collett, 102 sqq. 

1 See form of plaint no. 103. sch. 
IV., Act XIV of 18S2, 


e. p c 


259 * 


C. P. C 
260, 
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may sell same and award to him out of the sale- 
proceeds “such compensation as it thinks fit.” 
This compensation may or may not include the 
value of the particular article of moveable pro¬ 
perty in question, whereas the damages awarded 
by section 208 are paid as an alternative and the 
right of the plaintiff determines upon payment of 
these damages in full. Besides an attachment 
of property under section 259 remains in force for 
only six months. “The amount of legal coercion, 
which can be brought against a defendant to 
enforce a decree for specific delivery under sec¬ 
tion ii, is therefore clearly greater than that 
which can be employed to enforce a decree under 
section to.’’ 1 


Nelson, S . R. A 115. 



LECTURE III. 

Contracts Enforceable. 

! now proceed to consider the second branch 
of specific relief administered in British India, 
which .'is given by “ ordering a party to do the 
very act which he is under an obligation to do/’ 1 
“ Obligation ” includes every duty enforceable by 
law. 2 Consequently whenever a man finds him¬ 
self under a liability to do or forbear anything, 
he lies under an obligation. The liability may 
spring out of either a contract or a tort. But an 
“ obligation to do/' as distinguished from an 
“ obligation to forbear,” is a positive duty gener¬ 
ally imposed by contract. It is when one under¬ 
takes to do something that an obligation results 
which finds its solution in action ; it is ordinarily 
by agreement that one becomes bound to perform 
acts in the law. This form of specific relief there¬ 
fore may be briefly, if loosely, described as the 
“ specific performance of contract,” 3 and the 
granting of it constitutes a jurisdiction that is 
at once extensive, important and beneficent. 

Section 4 of the Specific Relief Act pro¬ 
vides : “ Except where it is herein otherwise ex¬ 
pressly provided, nothing in this Act shall be 
deemed (a) to give any right to relief in respect 
of any agreement which is not a contract/' 4 


1 S..R. A., s. 5 (6). 

2 S. R. A., s. 3< This definition 
is wider than that adopted by Eng¬ 
lish lawyers, see i Austin, Jur. s 7. 

8 This,'Sir Edward Fry defines 
as “ its actual execution according 
to its stipulations and terms.” 8 , 
P., 2, See also Langdell, Eg. 73, 
The more correct expression to use 

is ‘ specific reparation for breach of 


contract,’ 40-1, vide ante, p. 

28, but lawyers have got ao accus¬ 
tomed to the other expression that 
l have not thought it necessary to 
abandon it. 

* Cf. “ Equity will never make 
that a good agreement which is not 
good by law, Normandy v. Devon¬ 
shire. [1697] 2 Freeman, 2j6. 


Specific 

performance 

of contract. 


Agreements 

other than 
rent raft* 
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Section io of the Indian Contract Act declares : 
“ All agreements are contracts if they are made 
by the free consent of parties competent to con¬ 
tract for a lawful consideration with a lawful 
object and are not hereby expressly declared to 
be void.” This is developed and applied by the 
more specific provisions of the following sections 
in the second chapter and a number of agreements 
is expressly declared to be void in sections 24-30. 
1 have already dealt with the general nature of a 
contract and 1 will have hereafter to deal speci¬ 
ally with its various essentials. What I want to 
make clear at this stage is that for purposes of 
specific performance the law does not recognise 
an agreement that is not a contract. We shall 
find presently that even among contracts there 
are not a few which are not specifically executed, 
and we shall have to examine the grounds upon 
which such exclusion is justified. But void agree¬ 
ments 1 and void contracts" a student of the law 
of specific relief may for the present leave out of 
consideration. A voidable contract, it should be 
noted, however, stands on a different footing. It 
is enforceable at the option of one or more of the 
parties to the contract 3 and consequently may, if 
otherwise proper, be executed according to its 
terms at their instance. We may therefore ex¬ 
clude from our consideration void agreements, 
and also, it seems, agreements of imperfect obli¬ 
gation,* There may be things a man is morally 
or spiritually bound to do. Two friends may 
come to a mutual understanding that they 
will not compete with one another in trade or 
business. There may be things agreed to with¬ 
out any intention of creating a jural relation. I 


* I. C. A.,*. 3 <?)■ 

* Ibid, s. 3 ( j). 


8 Ibid, s. 3 (0 
■* Collett, 70. 
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may ask a friend to dinner and he may agree to 
come. 1 In such cases we have no agreement 
which is a contract and they lie outside the pale 
of the Specific Relief Act, if not of all law 
whatsoever. 

We may then start with the negative proposi¬ 
tion that no agreement which is not a contract 
shall be enforced in specie. From such a pro¬ 
position we cannot clearly deduce the universal 
affirmative, “ all contracts shall be enforced in 
specie .” We find therefore the Indian legisla¬ 
ture speaking of ( a ) contracts which may 
be specifically enforced, and (b) contracts which 
cannot be specifically enforced. 2 But I am 
not at all sure that the latter expression 
is quite the correct one to use, or that it 
is appropriate in respect of all the various 
kinds of contracts enumerated in section 
21. Lord St. Leonards in a classic judgment 3 ex¬ 
pressed the principle thus : “That principle is to 
bind men’s consciences to a fair and liberal per¬ 
formance of their agreements. I have always 
thought you may attribute a great deal of the 
right feeling and fair dealing that exists between 
Englishmen to the exercise of this jurisdiction. 
Men are not suffered by the law of this country to 
depart from their contracts at their pleasure. It 
does not leave the party with whom the contract 
has been broken to the mere chance of what a 
jury may give in the shape of damages, 4 * * * but it 


Con'.Mct* 10 

be ;%irly md 
liberally per 
formed. 


1 Cf. Pollock, Con, <W. W.) t 3 : 

“ The agreement must be in our old 

English phrase an act in the law ; 

that is, it must be on the face of 

the matter capable of having legal 

effects, ft must be concerned with 

duties and rights which can be 
dealt, with by a court of justice. 
And if must be the intention of the 

parties that the matter in hand 

13 


shall if necessary be so dealt with 
or at least they must not have the 
contrary intention/’ This is Savig- 
ny’s view and seems to be un¬ 
exceptionable 

3 S R.A , pt. II, ch II, ss. 13 , 21 , 

* [* 8 52] 21 T. } t Ch. 8 q8 , Q02, 
6 R. C. 658. 

* Cf ]\[untie Natural Gas Co. v, 
Mancie , 60 L.R.A., S?2. 
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enforces where it can the literal performance of the 
contract ; and this 1 believe has mainly tended to 
produce the good faith that exists to a greater 
extent in this country than in many others.” 
Contracts are entered into with the object of 
being performed, and the law of contract has been 
described by Sir F. Pollock as “the endeavour of 
the State, a more or less imperfect one by the 
nature of the case, to establish a positive sanction 
for the expectation of good faith which has grown 
up in the mutual dealings of men of average right- 
mindedness.” 1 “Accordingly,” says the learned 
author, “the most popular description of a contract 
that can be given is also the most exact one, vis. } 
that it is a promise or set of promises which the 
law will enforce.” 5 The aim and object of the 
law therefore is and should be to enforce the 
promise according to its terms and in the spirit of 
its intent literally and liberally. We should there¬ 
fore be involving ourselves in a moral absurdity 
(to adopt the words of Westbury, L.C.) if we pre¬ 
tend to declare a contract binding and yet refuse 
to extend to it the only remedy and the only mode 
of execution that can secure to the contracting 
parties the real benefit of the covenant 3 “No 
principle can be more sacred,” said Jessel, M.R., 
“than that a man shall be compelled to perform 
his contract ” In all cases “where a court of equity 
has jurisdiction to enforce the specific perfor¬ 
mance of contracts, and persons voluntarily, with¬ 
out any fraud, accident or mistake, enter into con¬ 
tracts, the jurisdiction should be exercised.” 4 “To 
my mind,” says Farwell, J., “the whole doctrine of 
specific performance rests on the ground that a 
man is entitled in equity to have in specie the 


* Con. (W. W ), I. F. & . 1 ., 221. I Ames, 132. 

* Ibid. 4 Leech v. Schweder [1S74] 9 Ch, 5 

* Hunt v. Hunt [i862]4DeG, 467, 43 L, j. Ch., 488, 
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specific article for which he has contracted, and 
he is not bound to take damages instead. The 
right to sue on the contract is the same in law 
and in equity, but the remedies differ, and the 
court of equity will grant the equitable remedy in 
all cases, unless there has been some conduct 
on the part of the plaintiff disentitling him to the 
relief in equity, or in some rare instances unless 
there has been a great hardship imposed on an 
innocent grantor or lessor by reason of some mis¬ 
take which he has made, although the other party 
has not contributed to it.” * 1 So American judges 
have observed : “Every contract the subject of 
which is susceptible of substantial enjoyment should 
be enforced, provided always the circumstances 
surrounding connected with the contract bring it 
within the rules entitling the party to equitable 
relief.” 2 “In such cases a court of equity will 
decree specific performance as a matter of course 
where the contract is in writing, is fair and certain, 
is upon an adequate consideration and is capable, 
of being enforced.” 3 All the above quotations, 
however, recognise certain restrictions upon the 
right to enforce specific relief. It is no doubt 
true that in some cases a court may find the 
granting of such relief impracticable. It. is diffi¬ 
cult for a court to enforce specifically a contract 
which runs into minute particulars and involves 
supervision, possibly by a technical master or ex¬ 
pert, for a long period of time. So it is difficult 
for a court to compel a person to carry out both 
in letter and in spirit a contract the proper and 
honest execution of which depends on his volition. 
It is not that courts have not sometimes sought 


1 Healer v. Pearce [1901] 1 Ch, man, 14. 

341, 346, 69 t, J. Ch. 146, 148. s Chan, e v. Beall, 20 Ga., 143 ; 

1 Johnson v Pickett, 5 Calif, 218 Waterman, 14 

Brack v. Tucker , 42 ibid, 347; Water- 
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to surmount these difficulties and practically 
and substantially secure specific performance, 
albeit without making a direct order. I he 
arm of the law is long enough to reach almost 
every violater of the law. T But there may be 
practical difficulties and the law may in view of 
all the circumstances prefer to stay its hand. 1 he 
restrictions, however, which are contemplated 
above do not owe their existence even mainly to 
such practical difficulties. “The law,” says Dean 
Bigelow, “is necessarily a continuous stream from 
past times down which to our own day survivals 
of other social states and the wreckage of other 
times have floated. Io change the figure, the 
law is handicapped in all its branches with histori¬ 
cal survivals.” And it is to these historical sui- 
vivals that we must look for the explanation of 

the restrictions. . 

One historical fact which even in India 
we cannot afford to lose sight of. is that 
the Courts in England were formerly divided as 
Courts of Law and Courts of Equity. In India we 
never had and now have not any such division, and 
even in England the Judicature Act of 1873 
effected an amalgamation. Every division of the 
High Court in England therefore now possesses 
the jurisdiction to grant the primarily equitable 
relief of specific performance. 3 But the text¬ 
books still repeat the rule that where theie is a 
remedy at law equilv will not interfere, 4 it is 
the “fundamental rule of equity jurisdiction that 
there is not a plain, adequate and complete remedy 
at law.” 5 There was a constant reference in the 


1 Cf. Fischer v Secretary of State 
[lSy8] 22 Mnd., 270, 283. P C. 

* Centralization and the Laze, 

Tntr., 3. 

1 2 Dart, V, & F., 1023. 


* Waterman, 12 : Pomeroy, 8 . P-, 
s 4* Fry, 20: Strahan and Kenrick, 
Equity, 362 , _ 

’ Per Sheldon, J., Parker v Gam* 
son [1S71] 61 Ill., 250, 1 Ames, 
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older cases to what a Court of law would or would 
not do with respect to a particular contract and, 
as equity was said to follow the law, a learned 
Chief Justice in England went'so far as to say, 

“I take this to be a certain clear rule of equity 
that a specific performance shall never be com¬ 
pelled for the . not doing of which the law would 
not give damages.” 1 The rule in this form did not 
command the assent of a later Lord Chancellor/ 
and has been said to be confined to cases in 
which the party was not entitled to any remedy 
at law and there was no equity to be administered 
beyond the law. 3 But 1 refer to it here to show 
how the equitable jurisdiction grew in intimate 
relationship with and by constant reference to the 
legal. 

The next historical fact to bear in mind is 
that the remedy that the old courts of law in every loss. 
England granted in cases of breach of contract 
was damages or monetary compensation. To 
quote Sir Edward Fry’s felicitous language, “The 
Common Law treats as universal a proposition 
which is for the most part but not universally 
true, namely, that money is a measure of every 
loss.” 4 Where the contract relates, e. g., to the 
sale of an ordinary article of merchandise, say corn 
or coal or even live-stock whichSR easily available 
in the market, it is clear that if the defaulting 
party pays the difference between the value at 
which it can be purchased in the bazar and that 


1 Raymond, C, J , in Rettesworth 
v. Dean and Chapter of St. Paid's, 
[s726]Sel Ch. Gas. 67,69. The 
decision was reversed by the House 
of Lords. 

s Lord Macclesfield in Cnnnel v 
Buchlff) [1724] 2 fc\ Wms,, 244, I 
Scott, 100 : ‘‘Neither is it a true rule 
that where an action cannot be 
brought at law on an agreement for 


damages, there a suit will not lie in 
equity for a specific performance ” 

3 2 Story, Eq ., s. 739 The maxim 
only means such a contract as the 
law Would have recognised if sued 
in proper time and under pro¬ 
per circumstances, White v Butcher , 
6 Jones. Eq., 231 j Waterman, I a* 

4 Fry, 26. 
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stipulated, the plaintiff may purchase an exactly 
similar article in the market and thus gain what 
he had bargained for and sustain no loss. 3 Ihe 
courts of law, reflecting possibly the spirit of the 
age, proceeded upon this ground and refused to re¬ 
cognise that the subject-matter of the contract in 
dispute might be of a special or unique character. 
It is thus that law, which really is the creature of 
the social forces and economic ideas at work at the 
time when it is in the making, and which original¬ 
ly aimed at specific relief rather than damages, 3 
gradually lost sight of the fact that such relief 
was the primary relief, and endeavoured to measure 
every loss in the ordinary medium of exchange. 
But all contracts cannot be reduced to a stereo¬ 
typed pattern, Where there is a promise to pay 
money in consideration of a similar payment or 
promise, there can be no difficulty. But there may 
be a promise to do or omit some act or acts in con¬ 
sideration either of a promise to pay or a pay¬ 
ment of money or of the doing or undertaking to 
do certain acts. Whatever the consideration in 
this case the act is what is bargained for and not 
a sum of money. 4 Damages are ordinarily based 
upon the general value of the subject-matter, i, e., 
its value to persons generally, and not upon any 
special value which it may have for the cont racting 
party or any special relations in which it may 
stand to him. 5 So judicial conscience was roused 
again and it was realised that pecuniary com¬ 
pensation did not always make for perfect and 
complete justice. 6 Hence the equitable remedy 

i 2 story, Eq , s. 746 gives specific performance instead 

* See Centralization and lhe low, of damages only when it can by 
passim. that rneanS m0re perfect and 

J Ante, t8q. complete justice,*’ per Lord Sel- 

4 Pomeroy -V P , s, 6 . borne, Wilson v. Northampton Ey., 

■ Ibid, s 9. [1874] <1 Ch Ap„ 279 . 284. Ct. J*r 

“The principle which is material Stuart, V C., Ord v. johnsltn , [ 
to be considered is that the Court 1 Jur, N.S., 1063^ 1064, 1 Scott, 40. 
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of the specific performance of contracts came to 
be administered as a substitute for the legal remedy 
of compensation whenever this legal remedy was 
deemed to be inadequate or impracticable. And 
even some Common Law judges wanted apparent¬ 
ly to think that they were granting specific relief 
when they made a decree for damages. Lord 
Mansfield, C.J., e.g\, is reported to have observed, 

' pecuniary damages upon a contract for the pay¬ 
ment of money are from the nature ol the thing a 
specific performance.” 1 

I he foundation and measure of the equitable Equity con. 
jurisdiction is thus the desire to do justice which scfousljr at^ 
the legal remedy would fail co give. This justice Complete 
is primarily due to the plaintiff, but not exclusively, i U5tice * 
for the equities of the defendant are also to be 
protected. 3 Specific performance is therefore, says 
Pomeroy, a conscious attempt on the part of the 
court to do complete justice to both the parties 
with respect to all the juridical relations growing 
out of the contract between them. 3 We may 
consequently aclopr the broad principle that a 
contract will be enforced in specie where the ends 


* Johnson v. Bland [1760] 2 
Burr., 1086. As Sir E. Fry points out 
this remark is nor strictly accurate. 
“No doubt the sum agreed to be 
paid will be the measure of damages 
and the amount paid will be the 
same whether the contract be per¬ 
formed or broken. But in the for¬ 
mer case the money is paid in per¬ 
formance of the contract, in the 
latte case it is paid as satisfaction for 
its non-performance. It is evident 
that the consequences of the two 
payments would therefore be differ¬ 
ent,’ 5 S. 7. 

9 “First, in a suit for the specific 
performance of a bilateral contract, 
the two sides of which constitute 
mutual and concurrent conditions, 


there is no difference between the 
plaintiff and the defendant as such , 
i. they are both plaintiffs and 
both defendants, and any decree 
which is made is in favour of both 
and against both. Secondly, in 
such a suit it does not follow that 
the defendant—still less that the 
defendant alone—has broken the 
contract. I he contract may have 
been broken by both parties, or it 
may have been broken by the plain¬ 
tiff alone/ Langdeli, Eq. J., 4$, 47, 
a S. P,< 3 * ; 4 Bq. J a 1401, 
where Buxton v. Lister , 3 Atk,, 

3831 Wright v. Bell, 5 Price. 33$“?; 
Adder ley v. Dixon , 1 Sim. & St, 
607-10 ; and Ord v, J ohm ton, 1 
Jur,, n. s, 1063, 1064, are cited. 
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of justice can alone be thereby subserved. 1 T he 
jurisdiction depending upon this broad principle 
is, according to Pomeroy, exercised in two classes 
of cases : (z) “ Where the subject-matter of the 

contract is of such a special nature, or of such 
a peculiar value, that the damages, when ascer¬ 
tained according to legal rules, would not be _a just 
and reasonable substitute for or representation of 
that subject-matter in the hands of the party who 
is entitled to its benefit—or, in brief, where the 
damages are 5 inadequate, (u) Where from some 
special and practical features or incidents of 
the contract inhering either in its subject- 
matter, in its terms, or in the relations of the 
parties, it is impossible to arrive at a legal 
measure of damages at all, or at least with 
any sufficient degree of certainty, so that no 
real compensation can be obtained by means of 
an action at law—or, in brief, where damages are 
impracticable.” 2 3 * 

This classification is at once comprehensive 
and logical and it will be found to embrace the 
three classes dealt with in clauses (b), (c) and (d) 
of section 12, Specific Relief Act. 1 he Indian 
legislature adds one more class, viz., (a) when 
the act agreed to be done is in the performance 
wholly or partly of a trust.” English writers dis¬ 
tinguish this class upon the ground that a trust 
is a matter within the exclusive jurisdiction 01 a 
Court of Equity, and relief is granted in the case 
of a trust without any consideration of the nature 
of the “legal” relief available to the plaintiff. 5 
In many parts of India, however, the execution 
of trusts is as much governed by statute law' as 


1 Skinner v. Morris Canal and 
Banking Co. y 2*1 N. J. Eq , 364 ; 4 
Pomeroy, B'q. s, H°$- 


* 8 . V t s. 8 ; 4 Eg 7 . s 1401. 

3 Fry, 16 ; Lewin, Trusts^ 15. 

• Act II of 1882, 
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the specific performance of contracts, and our 
law here does not recognise any distinction be¬ 
tween legal and equitable estates. It will be 
proper therefore to advert, though briefly, to this 
class of cases. 

It is desirable to note first of all that a trust 
may in some respects be regarded as a contrac¬ 
tual obligation. In fact, some Scottish and 
American writers treat of trusts as a species of 
real contract. 1 Indian law looks upon it as an 
obligation annexed to the ownership of property, 
as the definition in the Indian Trusts Act makes 
manifest: “ A trust is an obligation annexed to dl', 

the ownership of property and arising out of 
a confidence accepted by the owner or declared 
and accepted by him for the benefit of another 
or of another and the owner.” 3 The contract 
here is evidently executed, and as Lord Selborne 
pointed out in Wolverhampton and Walsall Ry. 

Co. v. London and N.-IV. Ry. Cop specific per¬ 
formance strictly so called cannot be decreed in 
respect of contracts that are not executory. But 
this does not prevent the granting of specific 
relief, and equity has always enforced every 
species of fiduciary ownership, be it express or 
implied or constructive. If, says Pomeroy, “ a 
trust or fiduciary relation exists in reference Trust of 
to the chattels, if an express trust has been clvUtels ' 
created by the contract or an implied trust has 
arisen from the acts or omissions of the parties, 
then equity will exercise its jurisdiction to compel 
the specific performance of such a contract, 
whether the chattels are common or special, since 


1 See the general analogy dis¬ 
cussed by Pollock, Con> (W. W,), 
230-1 ; Underhill, Trusts , 4.-6. 

5 Act H of 1882, s. 3. Cf. Re WH- 

■4 


Hams , Williams v. Williams, [1897] 
2 Ch., 12, 18. 

MT873] 16 Eq., 433 . 43 s ' 
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the court will always enforce a trust.”’ 1 And the 
same rule will apply where the trust relates to 
realty. “The only thing enquired of in a Court 
of Equity,” says Story, “is whether the property 
bound by a trust has come into the hands of per¬ 
sons who are either bound to execute the trust or 
to preserve the property for the persons entitled 
to it.”’ Trusts will accordingly be enforced not 
only against those persons who are rightfully 
possessed of trust property as trustees, but also 
against all persons who come into the possession 
of the property bound by the trust with notice 
of the trust. 3 The origin of the trust need not 
be enquired into. Thus if the Court finds that 
A, who held certain stock in trust for B, has 
wrongfully disposed of the same, it will compel 
A to restore the same quantity of stock to B, 4 or 
make over to him what he has sold it for (together 
with interest and any profit) or what he has in¬ 
vested it in. 5 Take again a case where certain 
stock is purchased by A with B’s money and A 
declares that he will hold it as trustee for B. 
The Court will here compel A to transfer the 
stock to the beneficiary B. 6 The mere contract 
for the sale and delivery of a chattel cannot, as 
would a contract of sale in the case of land, 
create a trust. 7 But if the contract in regard to 
personalty be complete so far as the vendor is 
concerned, if, he has been paid all that 


1 4 Eq, J., s. 1402, see cases 
cited there ; Godefroi, Trusts, 80$, 
814 

5 1 s. 533, P' 549. 

* Pooley v. Btidd, [1851] 14 
Beav., 34, 44 ; Clark v. Flint, 22 
Pick, 231 

* S. R. A m s 12, cl («) l HI 

* Forrest v. Tlwes, [1799] 4 Ves., 
492, 497 ; cf. Act II of 1882, s. 23, 
ill, (£*). But repugnant claims can¬ 


not he insisted upon, t f,, ti can- 
not claim to have the stock re¬ 
placed and interest instead of divi¬ 
dends, or to have the value and 
dividends, treating the stock as 
still existent. 2 Story, Eq , s. 1263. 

Stanton v. Percfaal fl855] 5 H. 
L. C.,257, 10 E. R , 898. 

7 Parker v. Garrison , [1871] 61 
III., 250, 1 Ames, 46 
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he was entitled to and has no claim upon the 
property arising from the contract, and the 
contract only remains unperformed to. the ex¬ 
tent that the property has not been delivered to 
the purchaser, then the vendor would become a 
mere trustee of the property for the benefit of the 
purchaser and the latter would be entitled to spe¬ 
cific relief. 1 < 

A contract to devise-land by a will where it deTiSnd 
is definite, clear and without doubt may be in by will, 
effect enforced after the death of the promisor by 
directing all who claim under him as volunteers 
to convey the property in question. 2 Such a con¬ 
tract is a non-testamentary method of disposition 
of property and is not subject to the English 
Statute of Wills. And as performance is not due 
until the time of death, strictly speaking, there 
can be rio compulsory specific performance by 
the would-be testator, 3 But the theory on which 
Courts proceed is to construe such an agreement 
to bind the property of the testator or intestate 
so far as to fasten a trust on it in favour of the 
promisee, and to enforce such trust against the 
heirs and personal representatives of the deceased 
or others holding under them charged with notice 
of the trust, 4 There is nothing in this contract 
which is repugnant to public policy. 5 


1 Pooleyv. Ehtdd^ supra, 43 ^ R- 
R.» 203. 

a $vrtt/e v. SvngCy [1894] I y 
B., 486 Walpole v. Orforcl^ L 1 797 ] 

3 Ves., 402 ; Lo&an v. Wienhoh, 
f 1833J t Cl. & F., 6x1 ; Fry. 100; 
Water man, s 41. 

* 2 Pomeroy, Eq R., 1259 60. 

1 “Strictly speaking an agreement 
to dispose of property by will can¬ 
not be specifically enforced, not in 
the lifetime of the party, because 
all testEimentarv papers are from 
their nature revocable ; not after 
his death, because it is no longer 


possible for him to make a will, yet 
courts of equity can do what is equi¬ 
valent to a specific performance of 
such an a greementby compeltingthose 
upon whom the legal title has de¬ 
scended to convey or deliver the pro 
perty in accordance with its terms 
upon the ground that it is charged 
with a trust in the hands ot the hen — 
at-lavv, devisee, personal representa¬ 
tive or purchaser with nolice ot the 
agreement, as the case may be, hut - 
dine v. Bur dine , 81 Am. bt, R, 741. 

3 Bolmau v. Overall , 80 Ala*, 451, 
60 Am. Rep., IQ/' ?n rc Farkin 
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truft. 


There must 
be a contract, 


which must 
require per- 
fotiriftiKc in 
specie . 


It remains to note that an agreement, to 
carry out some object, in itself not unlawful, 
by means of a breach of trust is unlawful and 
void.' Great indeed is the solicitude that Courts 
of Equity profess in the matter of trusts. But this 
is not the place to consider at greater length 
this extensive jurisdiction. A trustee, eg ., may be 
removed, even if he has not been guilty of mis¬ 
conduct, where the welfare of the beneficiaries re¬ 
quires such removal. * 1 2 And the Courts of Equity 
would go so far in cases of trust that a wrong order 
once made they would review and correct, where 
the error was due to misrepresentation or mistake 
of fact. 3 

1 now come to cases of contract proper. The 
first thing to note is that you cannot specifically 
enforce a contract that does not exist. In the 
discussion that ensues therefore the existence of a 
contract or deed, the terms of which are before the 
Court, is presupposed and assumed. 4 5 And the 
contract is assumed to be a complete contract. 
Where some terms, e. g., have yet to be settled 
and the bargain has not been struck there can be 
no specific execution. 3 For the parties have not 
come to any contract, and it is not the function 
of the Court to make a contract for them. 

Having got a contract then we have next to 
consider its nature. For specific performance is 
granted where that remedy is required by the nature 


[1893] $ Ch., 510, Stirling. J., re¬ 
fused specific performance against 
a mere donee of a testamentary 
power of appointment. 

1 Pollock, Con, (WAV.), 376, 

and cases infra. 

* Letterstedi v. Broer$ y [1884] 9 

A. C, 37 », 386. 

5 Staniar v. Evans , [1887] 34 
Ch 47o< 


4 May at’am v. Pragdal , [1882] 5 
AH., 44, 51. per Stuart, C. J. 

b Koylash C, Doss v. Tariney C. 
Sin ghee ^ [1884] 10 Cal., 5 88, in 
this case, one of sale, though the 
price h id been fixed there was no 
absolute proposal or undertaking 
to purchase and the amount of the 
earnest money had yet to be ascer¬ 
tained. 
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of the contract, 1 that is, when the remedy given by 
a Court of law is imperfect and inadequate to 
fulfil and reach the real intent and object of the 
parlies. 2 

This, as we have seen, means where pecuniary 
compensation is not available. The Indian Legis¬ 
lature recognises three such cases:— 

“ (b) When there exists no standard for ascer¬ 
taining the actual damage caused by the non¬ 
performance of the act agreed to be done. 

(c) When the act agreed to be done is such 
that pecuniary compensation for its non-perform¬ 
ance would not afford adequate relief, 

(d) When it is probable that pecuniary com¬ 
pensation cannot be got for the non-performance 
of the act agreed to be done.' 1 ’ 3 

I will presently consider different classes of 
contract with reference to the principles embodied 
in these clauses. But before I proceed to do so 
1 may point out that the distinction between the 
first two clauses above corresponds to that be¬ 
tween clauses ( c) and (b) of section 11, Specific 
Relief Act, already discussed. The subject-matter 
of the contract in either case is of special charac¬ 
ter, it may have for the party complaining a value 
over and above any pecuniary estimate or it may 
be incapable of being reproduced by money 
damages As an instance of the former class the 
case of Fells v. Read 4 may be referred to. The 
suit there was brought to recover a silver tobacco 


J “Upon the whole it may be 
said that jurisdiction will depend 
exclusively upon the nature of 
the thing contracted for, wher¬ 
ever the court can see its way to 
laying down an absolute ru’e ; but 
where it cannot, it would be too 
much to say that all evidence as to 
the views and intentions with which 


the thing was contracted for in the 
particular case will be excluded, 1 ’ 
Langdell, Eq. J., +9. 

3 Per West bury, L. C., Hunt v. 
Hunt , [1862] 4 DeG. Ex. F, & J , 
221, r Ames, 132. 

3 S. R. A., s. 12. 

' [ 1796 ] 3 Vea., 70, 2 Scolt, 37. 
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box which was adorned with engravings of public- 
transactions and heads of distinguished persons. 
Loughborough, L.C., decreed the claim and said, 
“The Pusey horn, the patera of the Duke of 
Somerset were things of that sort of value that 
a jury might not give two pence beyond the weight. 
It was not to be cast to the estimation of people 
who had not those feelings.... It would be great 
injustice if an individual cannot have his property 
without being liable to the estimate of people who 
have not his feelings upon it.” The Court there¬ 
fore recognises and allows for what is known as 
pretimn affectionis. 

Paike v. Gray, The second class may be illustrated by the 
case of Falke v. Gray' where the plaintiff 
sought to enforce a contract for the sale of two 
rare China jars of much antiquity. The price 
settled between the parties was ^,40, but Kinders- 
ley, V.C., found that the jars were articles of 
unusual beauty, rarity and distinction, and their 
value must be both artificial and fluctuating, 
depending upon the taste and caprice of the 
community. His Honour therefore should have 
had no hesitation in decreeing specific perform¬ 
ance, but for some special circumstances which 
were to be found in this case. The ground of 
the decision in such cases would therefore be (to 
quote Story) the utter uncertainty of any 
calculation of damages, which must in such 
cases be in a great measure conjectural. 2 

Unique The above are cases of unique or exceptional 

chattels. 


1 [l8&9] 4 T^rew., 458, 62 \i. R, 
250, C£. S, R, A , s, 12. cl, ill.: 
A agrees to buy and B agrees to 
sell a picture by a dead painter and 
two rare China vases A may com¬ 
pel B specifically to perform this 


contract, for there is no standard 
for ascertaining the actual damage 
which would be caused by its non 
performance 
9 2 S. *J22a t p, 42, 
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chattels. A painting by Titian, 1 the arch stone, 
thespandril stone and the Bramley fall stone from 
old Westminister Bridge, after it had been dis¬ 
mantled, 2 a barge, 3 a foreign ship, 4 a yacht, 5 letters 
and papers relating to a title, 6 a promissory note, 7 
private papers, maps and charts, 8 a news-paper 
business, and the printing plant and materials used 
in the said business, 9 heirlooms, 10 and even slaves, 11 
have been treated as such chattels, and bills in 
respect of them have been sustained. Even if 
the thing sought to be recovered is susceptible of 
reproduction or substitution, chancery will inter- 


1 Lowther v Lowther ^ [1806J 13 
Ve?., 9?. Cf. S R A., s 12, cl (c), 
ill ; A contracts with B to 
paint a picture for B who agrees 
to pay therefor Rs 1,000, etc. 
Note here the picture had been 
painted, otherwise there could be 
no specific performance under S. 
R. A , s. 2i, cl. ( 4 ). 

* Thorn v Commissioners of 
Works, [1863] 32 Beav,, 490 

3 Ciaringhuuld V, Curtis, [l8$2j 
21 L. J, Ch , 541 The claim in 
this case included the cargo, A 
vessel engaged under n charter- 
party ought to be regarded as a 
chattel of a peculiar value to the 
charterer,' 5 said Lord Chelmsford 
in DeMattes v Gilson , [1859] 4 
DeG, & J., 276, 1 Arres, 104 

* Hart v Herwig, [1873] 8 Ch., 
860 ; see about this case Fry, s. 130. 
It is extremely doubtful if an Indian 
Court would have assumed juris¬ 
diction in such a case. 

8 Bat thy any v. Bouch, [1881] 50 
L.J. Q B..421. 

a Pattis on v. Shiftman , 34 N. J. 
Eq., 344 - 

7 McMullen v, Vatteani, 73 BI-, 
190, The maker of the note had 
here obtained possession of it from 
the holder under promise to return 
it or execute another note of the 
same tenour and amount, and had 
then destroyed it. He was com¬ 
pelled to execute another note, In 


Tuttle v. Moore , 16 Minn , 123, an 
agreement by a holder of notes to 
deliver them up to the maker to be 
cancelled, notwithstanding they 
were overdue and in the hands of 
the original payee, was ppecifically 
enforced The Court said that as 
the defendant expressly agreed to 
cancel and deliver the notes the 
granting of the relief sought was 
simply compelling the specific per¬ 
formance of brs express contract 
and was in truth the only adequate 
and complcie remedy for the plain¬ 
tiff: that if an action were brought 
on the notes the plaintiff might be 
prevented from making a success¬ 
ful defence in consequence of lapse 
of time, death, removal or forget¬ 
fulness of witnesses, the loss of 
documentary evidence and other 
contingencies not within his con¬ 
trol} and that there was no good 
reason why the plaintiff should be 
subjected to this risk, nor any in¬ 
justice in compelling the defendant 
to do what he agreed to do Water¬ 
man, 20, n, 3. 

* McGowin v. Remington, [1849] 
22 Pa., 56, I Scott, 91, 

u Brady v. Yosi,[ 1898355 Pac, $42. 

10 Sloane v. Clauss. floor! 

N. E. R., 884. ’ J 

11 Brown v. Gilliland , 3 Dess., 
539; Barter v. Gordon , 2 Hill, 
Ch. 121; Summers \\ Bean, 13 
Gratt M 404. 
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fere if damages cannot be so estimated as to 
cover present loss or compensate its future conse¬ 
quent inconvenience.' 

But though an artist is entitled to insist that 
the value of his picture should not be left to the 
estimate of a jury'—or a judge in India,—where the 
parties have by agreement fixed a price, the non¬ 
payment of that price will entitle the seller only 
to damages to that extent. An artist accordingly, 
who agreed to sell his picture of “ The Raising 
of Lazarus ” to some picture-dealers at a given 
time and under certain circumstances for the sum 
of £300 and was paid only ^50, was held not 
entitled to the surrender of the picture, as he had 
himself fixed a value for it. 3 This value, being 
his own estimate, was taken by the Court to be 
a sufficient compensation. 4 

But articles of exceptional value do not ex¬ 
haust the list of things that, may form the sub¬ 
ject-matter of contract. In fact, there is hardly 
anything that may not form the subject of con¬ 
tract. But even a Court of Equity does not 
profess to decree a specific performance of con¬ 
tracts of every description. 5 By reason of cer¬ 
tain historical conditions, to which I have ad¬ 
verted before, it is only where the legal remedy is 
inadequate or defective that English Courts of 
Equity have felt called upon to interfeie. And 
the legal remedy is inadequate or defective where 
the party aggrieved cannot be compensated by 
a decree for money. Where the plaintiff must 


1 Per Bell, who continues, "And 
I take it this is always so where, 
from the nature of the subject- 
matter or the immediate object of 
the parties, no convenient measure 
of damages can be ascertained ; or, 
where nothing could answer the 
justice of the case but the perfor¬ 
mance of a cpntract in specie /' 


MeGowin v. Remington , supra 
s Per Page, Wood, V. C., Dowling 
v. Betjeman* t, [1862] 2 J. & H., 
544, 1 Ames, 41. 

9 Ibid, 

4 Pomeroy, S.P 

5 Flint v, Brandon , [1803] 8 Ves., 
159, r Ames, 69. 
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have the thing agreed upon in specie or suffer 
irreparable damage' the Courts of justice vindi¬ 
cate their name and compel the defendant to 
perform his part of the agreement. The first 
class of cases therefore that we have to consider 
is where money damages are an inadequate Dat !‘ a s es 
compensation for the breach of contract. Let * 

us now take some specific instances. 

Considering chattels or moveable objects at first, Chattels 
it is important to note that some chattels are 
readily available and others are not. For instance, 
Government promissory notes or stock may be pur¬ 
chased every day in the market, but not shares in 
a railway company which are limited in number. 2 
In the leading case of Cud v. Rutter 3 Parker, 

L.C. (afterwards Lord Macclesfield), observed : 

“^'1000 South Sea Stock whether it be A, B, C, Stock; 
or D’s is the same thing and in no sort variant.” shares - 
But the same observation would not apply to stock 
or shares of the East India Company, 4 or the 
Patent Fuel Company, 5 or the Imperial Mercantile 
Credit Company, 6 or the Contract Corporation 
Limited, 7 or to York Building Stock, 8 or even 
Neapolitan Stock. 9 The value of such stock is un¬ 
certain and it is difficult to do justice by an award 


1 Of. Errington v. Ayneslv^ 1788] 

2 Bro. Ch. 341 

1 Duncufi v. Albrecht , [1841] 12 
Sim. I$9. 1 ASMCi s > ; Mmv v. 
lusher, [1848] 2 DcG.’ & Sn». 11, 
[1855] 5 DcG. M. & G., 596 Cf. S, 
K A ♦ 9 . IJ. d , . 

* [ 1 719] I P.W. 570, 1 Ames, 34. 
1 Gardener v. Pullen, [1700] 2 
Vern., 394, 23 E. R., 853. 

' Poole v. Middleton , [1861] 20 
Keav*, 646. 

4 Hawkins V, Mali by, \ 1867 1 3 Ch. 

188, [1869] 4 Ch., 100. 

‘ Paine v. Hutchinson , r 1868I 3 

Ch., 388. J 


H Colt v. Nettervile , [1725I 2 P. 
Wnrts-, 304. But see Doriso?i v. 
Westbrook, 5 Vin. Ab. 540, pi 22. 
s Doloret v. Rothschild , [1824] 1 
Sim & St. f 590. But the plaintiff 
had here also prayed for the deli¬ 
very of the certificates which would 
constitute him proprietor of the 
stock and it further appeared that 
as he was not the original scrip- 
holder his right to maintain an 
action at law was doubtful. A 
contract to pay dividends in a 
specified way was enforced in Board- 
man v. Lake Shore R.R , 84 N Y 
* 57 . 


15 
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of damages. 1 * So where the plaintiff was the pur- 
chaser on the refusal of or option upon the stock 
in a steam-boat, an American Court held he “was 
dealing for an article which he could not go upon 
the market and buy, and which no one could 
deliver to him but the holder with whom he bar¬ 
gained. The shares of stock had for him a 
peculiar value which could not be compensated 
by mere damages such as would be recovered 
at law. Their possession would enable him to 
control the company and to retain his possession 
as master of the vessel.'’ 

Again particular articles may be stocked or 
manufactured by particular dealers only. In 
such a case where one of these dealers enters 
into a contract to sell such articles, the contract 
will be specifically enforced; for even if the 
manufacture of the articles in question is not 
guarded by a patent the defendant has practi¬ 
cally a monopoly, and “ it is impossible with an 
approach to accuracy to ascertain how much the 
vendee would suffer from not being able to obtain 
such articles for use in his business.’’ 3 * * 6 In Rector 


1 Waterman, s. 19. American 
Courts do not seem to be quite so 
liberal in decreeing specific relief 
in respect of corporate stock. See 

Pomeroy, ss. 18, 19 ; 3 Page, 

Con., s, 1630, 

* Bumgardner\ Leavitt , [1891] 3$ 

W. Va., 194 ; 12 L R, A , 776; 

6 R C , 646. An agreement for 
the sale of shares in tv company 
will be specifically enforced even if 
the sale is made subject to approval 
by the Directors, unless (sernhle) 
the latter refuse to permit the sale 
(Foote v. Middleton, \ l86lj 29 Beav., 
646; Bermingkam v. Sheridan. [1864] 
33 Beav., 66o) # But Lord Chelms¬ 
ford said in a later case, k< The 
Directors may decline to register, 
but the transaction is complete as 
between transferor and transferee” 


(Hankins v. Malthy, [1867] 3 Ch , 
188, 194), and this seems to be ihe 
better opinion, Cf Fry, 638 ; Be 
Coalport China Co. [189$] 2 Ch., 
404 It is generally the duty of a 
purchaser to procure registration 
and the vendor may call upon him 
for indemnity against future calls 
in respect, of the shares. Shan v. 
Fisher, [1848] 2 DeG. & Sm,, II, 
Wynne v. price , [1849] 3 DeG. & 
Sm., 310 ; Walker v. Bartlett , 
[1856] 18 C. B, 845 ; Evans v. 
Wood , [1867] 5 Eq,, 9 ; Paine v. 
Hutchinson , [1868] 3 Ch., 388. 

* Per Devens, J., Adams v. Mes&i- 
singer, [1888] 147 Mass., 185, 1 
Ames, 51 Cf. Hapgood v. Rosenstock, 
23 Fed. R, 86 ; 2 Pomeroy, Hq* R 
s, 749 . Cf. Hughes v. Graeme, [1864] 
33 L.JQ.B., 335, where upon a sal<? 
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of St. David's v. Wood, * 1 for instance, the 
defendant undertook to build an edifice with stone 
of a peculiar kind and texture which he alone 
could furnish, but having furnished enough to 
build two-thirds of the walls, he refused to go on. 
The Court granted specific performance because, 
if the defendant was not required to furnish the 
residue, it would be necessary to use other stone 
and thus “destroy the harmony and beauty of the 
building or to tear down the part already built and 
re-build with other materials.” So in Equitable 
Gaslight Co. v. Baltimore Coal Tar etc. Manufac¬ 
turing Co., 2 specific performance was decreed of a 
contract to sell coal-tar which the plaintiff wanted 
for fulfilling existing contracts and which it was 
impossible to obtain otherwise than by purchasing 
“ in other and distant cities and transporting the 
same at a great expense and loss, the amount 
of which it is impossible to estimate in advance.” 
A similar case was that of Gloucester Isinglass & 
Glue Co. v, Russia Cement Co., 3 where a contract 
to furnish fish-skins for the manufacture of glue 
was specifically enforced. The Court found that 
fish-skins were of a very limited production, that 
most of the producers were under a contract with 
the defendant company, and that unless relief 
were given the plaintiff company would find it 
very difficult, if not impossible, to carry on their 
business. In all these cases the contract is 
made under special circumstances and for pur- 


of goods of special mercantile value, 
inasmuch as exportable free of duty, 
no other like goods being in the 
market at the time, seller was en¬ 
joined from disposing of the goods 
in breach of contract 

1 (Oregon) 41 Am St Rep,, 860 ; 
6 R C, 647, 

2 [ 1884] 63 Md., 285,2 Keener, 35. 

The Court adopted Pomeroy’s pro¬ 


position “that a contract for the sale 
and delivery of chattels which are 
essential in specie to the plaintiff, 
and which the defendant can 
supply, while no one else can, will 
be specifically enforced,’ 1 $. P , s, 
15, p. 20. 

3 [1891] 154 Mass., 92, 12 L,R A. f 
563 ; 2 Keener, 51, 
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poses requiring specific performance to render it 
of value. 1 * 

Lord Hardwicke suggested an analogous case 
in Buxton v. Lister ‘‘A man may contract for 
the purchase of a great quantity of timber as a 
ship carpenter by reason of the vicinity of the 
timber.” 3 And if the ship-builder is under con¬ 
tract to complete the ship by a given time and the 
seller fails to supply the timber, an award of 
damages would hardly answer the justice of the 
case. 3 But a distinction should here be made 
betweeen necessity and mere convenience. A 
contract therefore for the sale of a quantity of 
coal from a neighbouring mine, which, however, 
was not alleged to be either peculiar or such as 
could not be got elsewhere, was not enforced in 
specie by Jesse], M'R. 4 

A contract to sell a certain quantity of wood 
pulp annually for a term of years has been en¬ 
forced specifically at New York, as the future price 
of the wood and the cost of obtaining it was 
uncertain and damages were difficult to estimate, 
because of the chances of destruction of the 
timber by fire or possible action of the govern¬ 
ment in compulsorily acquiring it for public pur¬ 
poses. 5 The pulp, however, was to be made from 
timber growing on a specific tract, and the contract 
therefore in a sense involved an interest in realty. 

An article may not be of exceptional value, but 
it may be of peculiar importance to a person who 
requires it for conducting a particular business. 
In North v. Great Northern Railway Co , 6 the 
plaintiff was a colliery owner who had been using 

1 Clark v. Flint ^ 33 Am. Dec, 17 Eq , 132, 1 Ames. in. Cf. 

733; Lawson, Con , 575, Paddock v. Davenport^ [1890] 107 

* D 746 ] 3 Atk., 383, I Ames, 49. N.C., 710, 717. 

1 Cf. Pollard v Clayton , [ 1855j ■'* St, Regis Paper Co, v. Lumber 

1 K. & J , 462, 477. Co , 173 N Y., 149 

4 Pother gill V. Rowland , [1873J 6 [i860] 2 Giff. 64, 66 E.R*, 28. 
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certain waggons in his business. The defendant 
Company claimed to have a lien upon these wag¬ 
gons and sought to sell them. Stuart, V.C., said, 

"Where specific things, necessary for conducting 
a particular business, are in the possession of 
persons who claim a lien upon them, and threaten 
an immediate sale, this Court has undoubted jur¬ 
isdiction to interfere by injunction, and prevent 
irreparable injury to the debtor, by giving him an 
opportunity of redeeming assets.” 1 

Similarly suppose a man wants to clear his 
land in order to turn it to a particular sort 
of husbandry and sells the timber with that 
object, the seller may claim that nothing can 
answer the justice of the case but the performance 
of the contract in specie* 

As some articles may be necessary for a parti- Articles 
cular purpose that the plaintiff has in hand, so 
others may be necessary for the enjoyment of P r °P en y- 
some property possessed by the plaintiff. Where, 
therefore, a landlord let to a tenant a farm to¬ 
gether with the stock there and afterwards seized 
the stock under a distress and bill of sale, Lord 
Eldon held that there was an entire contract to let 
both the estate and the chattels, and the enjoyment 
ol the latter was requisite for the enjoyment of 
the former, and the landlord was bound specifi¬ 
cally to restore the stock. 3 So a covenant in a 
lease relating to alum works to leave certain stock 
on the premises was specifically enforced, because 
it was found that the non-performance of the 
covenant would greatly damage the trade at the 
works. 4 It may be generally said that a stock of ^° t c e k d c ^ t ‘ h 

_______ ___*_ ___ business, 

1 ttntl \ 69 ID Ves , 159, 

* Per Hardwicke, L. C., Buxton * Ward v, Buckingham, to Ves, 
v. Zr \Ur, [1746] 3 Atk., 383, r 161 (cited). Perm v. Megiitben y 53 
Atne^, 49. Fed., 86 (sale of corporate stock of 

X '* Nutbrown v, Thornton , [1804] distillery). 
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view. 


Test : not 
specific 

character, but 
importance. 


goods connected with an existing business has a 
special and peculiar value in connection with the 
transfer of such business. A contract therefore 
to sell an entire stock of goods' or an interest in 
a partnership 3 will be specifically enforced. An 
agreement for the sale of a business as a going 
concern together with the business premises is 
clearly a subject for specific performance. 3 

Lord Westbury seems to have thought that 
where there was a contract for the delivery of spe¬ 
cific chattel, a court of equity should decree spe¬ 
cific performance. His Lordship said, "A contract 
for the sale of goods, as for example, of 500 chests 
of tea, is not a contract which would be specifically 
performed, because it does not relate to any chests 
of tea in particular; but a contract to sell 500 
chests of the particular kind of tea which is now 
in my warehouse in Gloucester is a contract re¬ 
lating to specific property, and which would be 
specifically performed. The buyer may maintain 
a suit in equity for the delivery of a specific chattel 
when it is the subject of a contract and for an 
injunction (if necessary) to restrain the seller from 
delivering it to any other person.” 4 But it may 
be respectfully doubted if the rule is not too broadly 
stated in the above dictum. It is not so much 
the specific character of the subject-matter of the 
contract which is the real test, as the importance 
of that specific subject-matter which renders 
monetary compensation inadequate. 5 It is upon 


* Raymond Syndicate v. Brown, 
124 Fed., 80 

% Ralston v. lhmsen , 204 Pa, St., 
588 ; 3 Page, Con 2469. 

8 IJawksky v, Oulram, [1892] 3 
Ch 359. 

* ’ Holmd v. Marshall , [1862] 10 
H.L. C., *209, 210. Cf. Tailhy v. 
Official Receiver , [1888] 13 A. ( ., 
523, 53S< It has been suggested 
that in such a case the option ought 


to lie with the purchaser whether 
he will have the chattel contracted 
for, or damages in lieu thereof. 2 
Wh. & T., 424 (notes'). 

6 Of Fry, 35, where are cited, 
among others, Heat he ole v. North 
Staffordshire Ry. Co . [1850] 2 Mac. 

6 G., II 2 ; Hoare v. Dresser, [1859] 

7 H. L. C, 317-8 {per l.ord 
Cranworth). 
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this ground that an agreement entered into to pay 
in gold coin lias been specifically enforced when 
gold and silver bankbills have been found to have 
different market values. 1 * And where delivery of 
chattels is part of a contract otherwise capable 
of being enforced, specific performance may be 
decreed. 3 So where a plaintiff has purchased 
several articles and can be compensated in 
damages only for some he will have a decree for 
specific performance in respect of all. 3 A con¬ 
tract to convey real and personal property to¬ 
gether, e.g. t to sell a furnished house, 4 will be 
enforced in specie. 

A distinction has been drawn by many judges, 
in exercising this equitable jurisdiction, between 
personalty and realty, or moveable and immove¬ 
able property, as Indian lawyers are accustomed to 
call them. And the Indian Legislature has at¬ 
tempted to formulate this distinction in the form 
of a more or less rigid presumption of law. The 
explanation appended to section 12 of the Specific 
Relief Act runs thus : — 

“ Unless and until the contrary is proved the 
court shall presume 3 that the breach of a con¬ 
tract to transfer immoveable property cannot be 
adequately reli ved by compensation in money 
and that the breach of a contract to transfer 
moveable property can be thus relieved.” 6 

This is unfortunate, for though there is no 
doubt: that Courts of Equity in England and 
America act upon the general rule that contracts 
as to the purchase of personal property are not 
specifically enforced, as are those which relate to 


1 Hall v. Hills. 2 Bush, 532 ; 12 Pa. St. 56, 1 Scott, 90. 

Waterman, 20. * Fowler v. Sands , 50 Ail., 1067. 

a Marsh v Milligan, [1857] 3 Jm\, 5 Cf. I. Ev, A„ s. 4 (def. ‘shall 

N.S., 979. presume ’) 

3 McGowin v. Remington , [1849] 0 Cf. Pomeroy, S. iA, 14. 
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real property, yet, as has been pointed out more 
than once, this rule “ does not rest on the ground 
of any distinction between the two classes of 
property other than that which arises from their 
character.” 1 Vice-Chancellor Leach said in Ad¬ 
der ley v. Dixon : 2 

“ Courts of Equity decree the specific perfor¬ 
mance of contracts not upon any distinction be¬ 
tween realty and personalty, but because damages 
at law may not in the particular case afford a 
complete remedy. Thus a Court of Equity decrees 
performance of a contract for land not because 
of the real nature of the land, but because damages 
at law, which must be calculated upon the general 
money value of the land, may not be a complete 
remedy to the purchaser, to whom the land may 
have a peculiar and special value. So a Court 
of Equity will not generally decree performance 
of a contract for the sale of goods or stock, not 
because of their personal nature, but because 
damages at law, calculated upon the market-price 
of the stock or goods, are as complete a remedy 
to the purchaser as the delivery of the stock or 
goods contracted for; inasmuch as, with the 
damages, he may purchase the same quantity of 
the like stock or goods.” 

So Mr. Justice Devens of the Supreme Judicial 
Court of Massachusetts observed : 

“ Contracts which relate to real property can 
necessarily be satisfied only by a conveyance of 
the particular estate or parcel contracted for, while 


1 Adams v< Nessinger^ [1888] 147 
Mass, 185, 1 Arnes, 50, -'It is well 
settled/’ says Pomeroy, “ that the 
different modes of treating the two 
kinds of contracts do not result 
from any different qualities inher¬ 
ent in the very nature of land and 
chattels, which make it possible to 


enforce the one and not the other, 
but from matters which are entirely 
incidental and collateral to the 
subject-matter/’ S P., n But see 
Bigelow’s note, 2 Story, 31 *2. 

3 [1824] 1 Sim, & St., 607 ; 1 
Ames, 58, 
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those which relate to personal property are often 
fully satisfied by damages which enable the party’ 
injured to obtain elsewhere in the market property 
precisely similar to that which he had agreed 
to purchase. The distinction between real and 
personal property is entirely subordinate to the 
question whether an adequate remedy can thus 
be afforded.” 1 

The test therefore that a Court should apply ■ '" ad<t ' 
in determining if a particular contract should be damages, 
specifically enforced is not whether the subject- 
matter of the contract is moveable or immoveable 
property, but whether the said subject-matter 
would find a complete and satisfactory equivalent 
ip money. “ If damages would not be a sufficient 
compensation, the principle on which a Court of 
Equity decrees specific performance, is just as 
applicable to a contract for the sale and purchase 
of chattels, as to a contract for the sale and pur¬ 
chase of land.” 3 But as a matter of experience 
we often find that a plot of land or a house has 
some special features which makes it an object 
of desire, quite irrespective of its market-value. 3 
“The locality, character, vicinage, soil, easements 
or accommodations of the land generally may give 
it a peculiar and special value in the eyes of the 
purchaser, so that it cannot be replaced by other 
land of the same precise value but not having the 
same precise local conveniences or accommoda¬ 
tions ; and therefore a compensation in damages 
would not be adequate relief.” 4 “ One parcel of 
land may vary from and be more commodious, 


1 Adams v. Messing*?* supra, 
3 Ames, $<m. 

2 Per Kmdersley, V. C., Falcke v. 
Gray, [1869] 4 Drew., 651. Cf. 3 
Parsons, Con. % 338. 

* " One landed estate, though of 

s6 


precisely the same market-value as 
another, may be entirely different 
in every other circumstance that 
makes it an object of desire, 1 ’ 
Pomeroy, S.P., io, 

1 z Story, Eo., s, 746, p. 63. 
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pleasant or convenient than another parcel of 
Vand,” 1 besides it is property of a permanent 
nature. 2 But the same cannot always be said of 
moveables. This matter of experience we reduce 
to the form of a rule of practice, which in course 
of time easily slides into a stereotyped provision of 
positive law. As a result we find Courts of Equity 
enforcing in specie contracts for sale of realty 
as a matter of course, 3 whereas contracts for sale 
of personalty are weighed with great nicety. 4 The 
explanation of this rule has to be sought in the 
historical conditions under which the jurisdiction 
of the Court of Chancery has grown up, 5 and 
not in any considerations of equity or principle. 6 
For, strictly speaking, it is immaterial whether the 
contract relates to realty or to personalty, in 
either case it is equally against conscience that 
a promisor should have a right of election whether 
he will perform his 'ontract or only pay damages 
for the breach o it, The restriction of the 
relief therefore stauds not so much upon any 
genera! principle ex cequo et bono, as upon the 
general convenience of leaving the promisee to 
his remedy in damages where that will be effec¬ 
tive, that is, give him a clear and full compensa¬ 
tion. 7 A contract therefore to sell a plot of land 
or a house will generally be specifically per¬ 
formed, 8 * * and so will most contracts relating to 


1 Per Parker, L. C., Cud v_ 
Rutter , [1719] * P Wms., 5 7°. 

1 Ames, 54. 

2 Per HardwScke, L.C , Buxton v. 

Lister,[ 1746] 3 Aik., 383, 1 Ames. 

48. . . 

* 11 The remedy in equity js not 

refused because in the individual 

case these reasons may not hold 

good and damages in an action at 

law may be adequate relief/’ 1 Po¬ 

meroy, Eq*J> y s. 221 ; S,P , 12. It is 

doubtful, however, if, in view of the 


provisions of s. 12, (*) and Expin., 
and s. 2r (a), S R. A,, Indian 
Courts will take an equally broad 
view. 

1 Per Bardwicke, L.C , Buxton v. 
Lister , supra, r Ames, 50 ; Mechanic* 
Bank v, Setton , 1 Peters, 299, 304. 

'• Pollock, F . M. 22. 
u Phillips v. Berger, 2 Barb., 609 ; 
Pomeroy, S*P. 13 n. 

7 2 Story, A>., 71 7a. 

* Lennon v Napper , [|802j 2 Sch. 
& L , ^84 ; Huiisraj Mararjee V, 
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realty. For instance, there may be a bond to 
convey land, 1 or an agreement for a tenancy from 
year to year, 2 or for even a shorter period. 3 

An agreement to give or renew or assign a 
lease is specifically enforced. 4 Lord Fhuriow 
doubted whether where a man entitled to an 
estate of inheritance agreed to make a lease with 
a covenant for perpetual renewal, each lease to 
contain the same covenant for ever, such covenant 
was really intended by the lessor and cotild be 
executed by the Court. 5 But Lord Eldon main¬ 
tained that decided cases had established the 
rule that covenants of this character were to be 
specifically performed. 6 A covenant to renew on 
the part of the defendant, however, must be dis¬ 
tinctly and clearly shown, and it must appear 
that the plaintiff has not been lacking in diligence. 7 
But an agreement for a perpetual renewal will not 
be inferred unless the intention is expressed in a 
manner free from all ambiguity. 8 

An agreement by a tenant to surrender a given 


Ranchordas Dharmsey , [1905] 7 

Bom. L R., 319 (contract to sell 
land situate outside the jurisdiction 
of the original side o£ the Bombay 
High Court enforced by that 
Court) ; Hari Chi and v Bur a Mai , 
[1006I P. L. R No, 27 (contract of 
sale of land entered into before the 
Punjab Alienation of Land Act 
came into force). 

1 4 Pomeroy, Eq. J., s 1402. 

* Manchester Brewery v. Coontfa, 
[ 1901] 2 Ch , 39$; Fawcett, L. 6* T , 
117 

3 Letter v Koffler, [1901] I Ch., 
$ 43 * (expig Clayton v Illingworth , 
[1853] 10 Hare, 451). Distinguish 
Glasse v Woolger, [1897] 41 Sol. 

J ,573 (lease for a day). 

1 Harding v. Metropolitan Rail¬ 
way Co„ [1872) 7 Ch , 154 

3 Somerville v. Chapman, [l 779 ] 
i Pro. Ch., 61; Tritton v. Foote, 


[1789] 2 ibid, 636 ; Rees v. Dacre , 
9 Ves., 332 (cited). 

u Willan v. Willan t [1S10] 16 
Ves., 72, 84 

7 Lennon v. Nupper , [1802J 2 
Sch. & Lei., 682; Baton v, Lyon, 
[1798] 3 Ves . 690, fn Jaggi Lai v. 
Cooper , [1905] 27 All., 696, it was 
held, upon a construction of the 
lease, that time was not of the essence 
of the contract and the plaintiff 
was entitled to renewal though he 
had allowed some months to elapse 
after the expiry of the original 
term. 

Brown v. Tight, [1834] 2 CL 
& F., 396; Baynham v. Guy's 
Hospital, [1796] 3 Ves., 295; 
hitme v Milhurn , [1884] 9 A. C., 
844, 850 ; Nicholson v Smith, 
[18S2] 22 Ch. 640; Fawcett, 
L. 6* T. y 166-7 ; Waterman, $, 36. 
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estate to his landlord upon a certain event is 
deemed eminently fit for specific performance. 1 

An agreement to execute a mortgage with an 
immediate power of sale has also been specifically 
enforced, where it has appeared that money has 
actually been advanced by the plaintiff, and the 
defendant is not prepared to pay off the advance 
at once. 2 In fact, as a consequence of the right 
to specific performance of such an agreement, 
it has been held in England that an agreement 
for value to give a mortgage or pledge of even 
specified chattels creates an equitable lien. 3 

Where property is agreed to be secured for 
certain purposes and in certain events, and there 
is danger of its being alienated or squandered, 
the contract may be specifically enforced by 
securing the property for the agreed purposes. 4 * 

A compromise is an agreement and will be 
enforced as such if otherwise unobjectionable. 3 
The relinquishment or abandonment of a claim 
in good faith is consideration for the compro¬ 
mise. 6 It is not required that the claim should 
be a good one, for the right must always be on 
one side or the other, and there would be an end 
of compromises if they might be overthrown 
upon any subsequent ascertainment of rights 
contrary thereto. 7 Where, therefore, parties, 
“ whose rights are questionable, have equal know- 


1 Crocker v. Or pen , [1846] 3 
Jones & Lat,, 6 qj. 

5 Hermann v.. Hodges, [1873] 16 
H«l-, 18 1 Ashton v , Corrigan, [1871] 
13 Eq., 76; ci.Sporle v. Whey man, 
[1855] 20 Beav., 607, 2 Keener, 55 
(copyhold) ; Taylor v. Eckersley , 

2 Ch. D., 302 (chattels) ; 

South AyW an . Territories v. Wai¬ 

ting ton, [i8g^j G,» 309 ; Dean v. 

Anderson, 34 NJ.,Fq., 496. Contra , 

Brown v Van Winter Co,[ 1906J 6 

L, R. A., N. S., $85. 


3 Martin v* Read, [1862] II C. B., 
n.s M 730. In America a different 
rule seems to prevail. See Willis- 
ton, Cases on Bankruptcy , 338, n. I. 
Seats as to realty r 1 Jones, Mort 
s. 163 ; 3 Pomeroy, Eq, jr., s. 1237 
1 2 Story, Eq. s 5 730; Flight 
v. Cook , [i 755 J 2 Ves. Sr, 619, 28 
K. R„ 394 * 

5 I Story, op t cit , ss, 131-2. 

0 Pollock, Con, (W. VV.), 215. 

' Story, 3Upra ; Lucy s ease, 

[i 853 ] 4 neG.M.&C. t3 S 5 - 
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ledge of facts, and equal means of ascertaining 
what their rights really are, and they fairly endea¬ 
vour to settle their respective claims among 
themselves, every Court must feel disposed to 
support the conclusions or agreements to which 
thev may come fairly at the time, and that not¬ 
withstanding the discovery of some common 
error,” 1 or the subsequent decision of a court 
which shows that the rights of the parties were 
different from what they supposed. 2 

It is upon this ground that family settle¬ 
ments or arrangements involving the giving 
up, partition or exchange of land are always 
looked upon favourably by Courts of Equity. 
“ Whenever doubts and disputes have arisen, 
said Sugden, C., “with regard to the rights 
of different members of the same family and 
fair compromises have been entered into to 
preserve the harmony and affection, or to save 
the honour, of the family, those arrangements have 
been sustained by Courts of Equity, albeit peihaps 
resting on grounds which would not have been 
satisfactory if the transaction had occurred 
between more strangers.” 3 But the agreement 
in settlement of a family dispute must be final, 


1 Per Lord Langdale, Pickering 
v. Pickering, f 1839] 3 Be;u\, 3 L 5^* 
Cf Gibbons' v. Gaunt > [i 799 ] 4 
Ves,, 840, 849, 31 E. R ;1 44 

9 Lawton v Campion, [1854] 
Beav., 57 ; Shih Lai v. Colfectvr of 
Bareilly f [*804] 16 All*. 423, 433 

3 Westby v. Wmtby, [1842] 2 
Dr & War,, <03 ; Btapilton v 
Siapillon . [ 1737 J I Wh & T., 2231 
Gordon v. Gordon, [t8l6] 3 Sw , 
400; Stockl oy v. Storkley , [1812] 
3 V. & B , 23. Even a voluntary 
conveyance made with a view 
to a family settlement, if there be no 
fraud on a third person, is binding 
in equity ; Clavering v. Claiming, 


[1704] 2 Yern , 473- 23 I .R , 904 ; 
Bought an v. Boughton , [17 39 ] 1 

Atk , 623 ; Johnson v & nth , [1749] 
T Ves, Sr, 314. Defective convey¬ 
ances by. parents as a provision for 
children have often been aided In 
equity and the principle appli¬ 
cable to brothers and sisteis; Water¬ 
man, s. 4o, citing Browne v, Browne, 
1 Bar. & Johns. "430, Jones v, Jones, 
6 Conn , in. In Chubb v. PeMnm % 
13 N, ]. Kq., 207, a decree was 
given that the defendant should per¬ 
form his cohlrart to support hi* 
parents by paying a weekly provision, 
1 Ames, 83, «■ I 
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otherwise it may be only the germ of future litiga- 
tion and specific performance in that case will 
be refused. 1 

But the equitable jurisdiction in respect of 
compromises is not limited to those which relate 
to 2 or create a charge upon land. 3 An agreement 
between a creditor and a third person whereby 
the former promised to compromise his claim 
against his debtor has been specifically enforced 
in America. 4 * The principle is clear that even in 
the case of personal property its nature must be 
examined to see if pecuniary damages are an 
adequate or a practicable remedy. 3 

It is proper to mention here that a vendor of 
such property as is regarded of peculiar value by 
Courts of Equity and in respect of which contracts 
of sale are enforced in specie at the instance of 
the purchaser, is also entitled to ask foi specific 
performance of the contract of purchase as against 
the purchaser 6 This may seem anomalous, for, 
generally speaking, the vendor say of a plot of 


1 Wistar s Appeal, SO Pa. St., 4841 
Waterman, 57 

2 Thus where two persons agreed 
upon a boundary line between their 
lands by a compromise in writing 
and there was no appearance of un¬ 
fairness, fraud or mistake, specific 
performance was decreed. Fugatt 
v. Robinson, 18 B. Mon., 680 ; 
Waterman, 56. Compromise will 
bind a corporation too. Cf. Hols- 
worthy Urban Council v. Hols- 
worthy Rural Council\ [1907] 

I„ J. Ch * 389 . 393 

a Thus where a father arid a son 
compromised a dispute as to a title 
to a farm by an agreement under 
seal binding the father to pay the 
son 2500 dollars in three instal¬ 
ments and sell the land r an Ameri¬ 
can Court held there was a charge 

upon the land and the son was 
entitled to a decree for specific per¬ 

formance. The unpaid money be¬ 


came due after a reasonable lapse 
of time for the father to sc‘* the 
land and realise from its sale, and 
the Court might in such a case 
properly appoint a trustee to make 
the sale. Johnson v Johnson , 40 
Md., 189; Waterman, 57. 

Philips v Berger , 8 Barb, 527 ? 

Waterman, 56. 

* Clark v. Flint , 22 Pick., 231. 
2 Story, Bq » s. 718. 

fi Clifford v Turret, [1841 1 

V & C Ch., 138,150. 62 K. R., 826, 
831 ; affd , 14 h- J- Ch., 359 0 «ise 
of land) ; Walker v. Eastern 
Counties Ry. Co , (1848 j - Hare, 
594 (land) ; Kennedy v. Wexham, 
[1822] 6 Madd., 355 (annuity); 

Hope v. Waller y [1899I 1 Ch , 877 
(land) ; Cogent v Gibson, [1864] 
33 Beav,, 557. I Ames, 5 ^ (patent 
right); Withy v. Cottle , [1823*] 
I ' Sim. & St., 174, 1 Ames, 57 
(annuity) ; Adderky y, Dixon, [1824] 
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land has only to receive a certain fixed sum of 
money 1 and he can always bring an action to 
recover damages for breach of contract. But, 
as was answered by the counsel for the plaintiff in 
the old case of Lewis v. Lord Lechmere, 2 “upon 
mutual articles there ought to be mutual remedies : 
that if the vendee had a remedy both in law and 
in equity the vendor would not be upon a par with 
him unless he had so too: that the remedy the 
vendor had at law was not adequate to what he 
had in this (Chancery) Court ; for at law they only 
could give him the difference in damages whereas 
he might for particular reasons stand in need of 
the whole sum. 3 Besides by the articles the land 
is bound and the vendor is in nature of a trustee 
for the vendee; and whether a recovery in an 
action of law upon the articles may make cease 
to be so is not entirely clear.” Lord Macclesfield 
allowed this contention and ruled that the 
remedy the vendor had at law was not adequate 
to that of a bill in equity for specific performance. 
The sale may have been made for other than a 
mere money consideration, and the right of the 




. S. & S., 667 (debts). Sir E. Fry 
remarks: “It does not appear to 
follow from the authorities referred 
to or from principle that the vendor 
of a chattel can maintain an 
action for specific performance 
in all cases where a purchaser 
of the same chattel could do so 1 * 
( 8 ft, Per , 3$). But vide the last 
three casts cited ; and if the rule is 
to he accounted for by reference 
to the doctrine of mutuality, it is 
not easy to see why wherever an 
equitable remedial right in the 
vendee is recognised, a correspond¬ 
ing remedial right should not be 
admitted in favour of the vendor. 
Cf 2 Pomeroy, Eq. 2 ?., s, 747, p, 
1262 j 2 VVh. & T., 435 (notes). 

1 “The suit by the vendoi for 


the sepcific performance of an or¬ 
dinary land contract is really 
brought for the recovery of money 
alone and it differs from the suit to 
enforce a vendor s lien in the fact 
that the judgment is for the re¬ 
covery of money generally and not 
out of the land itself as a special 
fund,” 1 Pomeroy, Eq, s 112, n . 
I, In Massachusetts, where the 
plaintiff is entitled to recover the 
same amount of money at law as 
he would receive in equity, he can¬ 
not apparently sue in equity. Jams 
v. Newhall, [1874] 11 $ Mass., 244, 
1 Ames, $6 But no such difficulty 
can arise in India. 

* [1722] 10 Mod., $03. 

J Hodges v, Rowing ; [1889] 58 

Conn., 12,2 Keener, 95. 
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vendor to be relieved from the responsibilities 
appertaining to the ownership has been said to 
be sufficient to sustain the suit even where 
the consideration is paid. 1 2 * Sir Edward Fiy 
refers to Eastern Counties Ry. Co. v. Hawkes 
and Lewis v. Lord Lech mere? and remarks that 
« damages will not place the vendor (of land) m 
the same situation as if the contract had been 
performed ; for then he would have got rid of the 
land and of all the burdens and liabilities attach¬ 
ing to it, and would have the purchase money in 
his pocket; whereas after an action for damages 
he still has the land and, in addition, damages,— 
representing, in the opinion of a jury, the difference 
between the stipulated price and the price which 
it would probably fetch, if resold, together with 
incidental expenses and any special damage 
which he may have suffered. The doctrine of 
equity with respect to the conversion of the land 
into money, and of the money into land upon the 
execution of the contract, and the lien which the 
vendor has on the estate for the purchase-money 
and his right to enforce this by the aid of the 
Court, are additional reasons for extending the 

remedy to both parties. 4 . . 

Whatever may be the reasons- and it is pos¬ 
sible that different reasons may have influenced 
different judges at different times—it is now quite 
settled that a vendor is entitled to ask for specific 
performance whenever a purchaser is, though a 
Court may feel more inclined to listen to objections 
made against him seeking such relief because 


* Shaw v Fisher, [1855] 5 LeG, 
M, & G,. 596 ; Wynne v, Price , 
[1849] 8 lb., 310; Chealev. Ken- 
xtard 3 OeG. & J., 527 ; 

Humble v. Langston, [1844] 7 M.& 
W , $l7 ; Walker v. Bartlett, [1856] 
18 C B , 845. 


a [ 1835 ] 5 H. L. C., 33*. 3S9. 
379 - 

8 [1722] >o Mod., 503. 

8 S P., s. 72, pp, 30-1 Cf, 

2 Dart., V. & P-, 10*41 Waterman, 

a. 15, pp. 17-19; 2 Poineroy, E//. 

X.,*. 747 , PP. 1261-3. 
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he can get complete relief at law.” 1 The prin¬ 
ciple in Professor Langdell’s words is this : “If 
both sides of the contract be of such a nature 
that equity can enforce them, and one side be of 
such a nature that equity ought to enforce it, 
then equity will enforce both sides, though the 
other side consists merely, eg., in the payment of 
money; and this equity will do, not only at 
the suit of the party who is entitled to come into 
equity from the nature of the thing for which he 
has contracted, but at the suit of the other party 
as well.” 2 

An award has been specifically enforced by 
Chancery Courts in England and America where 
it directs the performance of some specific thing, 
eg., the conveyance of an estate or the assign¬ 
ment of securities, 3 the renewal of a lease at 
a rent fixed by arbitrators or the adoption of a 
boundary line. 4 The reason in Lord Eldon’s 
words is “because the award supposes an agree¬ 
ment between the parties and contains no more 
than the terms of that agreement ascertained by 
a third person,” the bill therefore “calls only for 
a specific performance of an agreement in another 
shape.”' But the arbitrators being judges of the 


1 Webb v. Direct London and 
Portsmouth Ry. Co., [1852] I DeG. 
M. & G., 521, 528-9. The decree 
granted to the vendor is not for the 
money agreed to be paid with an 
award of execution, if it is not, but 
it should direct a sale of the premi¬ 
ses ip case of default, and should 
require the plaintiff to deposit with 
the court a proper conve5 r ance of 
the land. Andrews v. Sullivan, 43 
Am. Dec., 53 ; Lawson, Con., 578. 
In Porter v, Frenchman s Bay Co ., 
[1892] 84 Me., 195, 2 Keener, 9b, 
relief was refused, because remedy 
at law was not shown to be inade¬ 
quate and incomplete. 

. l 1 


1 Eq. J„ SI. 

3 Norton v. Mas call, [1687] 2 

Vern., 24, 2 Keener, 109; Hall v. 
Hardy, [ r 733] 3 P- Wms., 187 (the 
reporter notes that an award simply 
to pay money is not enforced, p. 
190), I Ames, 65 ; Walters v. Mor¬ 
gan,* [1792] 2 Cox., 369; Bouckv . 
Wilber\ [1820] 4 John. Ch , 405, 2 
Keener, 12$, 

4 Waterman, s. 45, n. 3. 

» Wood v. Griffith, [1818] iSw, 
43, 54, 3 Keener, 114. “An award is 
treated as the continuation! (and 
consummation) of the agreement to 
submit. If it directs acts to be 
done which if stipulated in a con- 


Avnrd 
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Summary 
procedure, 
C. P. C,, ss, 

535-6- 


t3° 


parties’ own choosing Lord Hardwicke ruled that 
the award could not be objected to on the ground 
of its being unreasonable. 1 Even if judges so 
chosen erroneously decide a question of law the 
court will abide by that decision. 3 An agreement 
embodied in an award therefore cannot be placed 
on quite the same footing as a common agree¬ 
ment. “ Having submitted to a judge chosen by 
themselves,” says Lord Eldon, “ the parties give 
to his acts an authority which the court would not 
allow to their own.” 3 But where an arbitrator 
acts in excess of the authority given^ him the 
court will refuse to enforce his award. The case 
of Nickels v. Hancock 4 is in point. There the 
judgment of the arbitrator went to the. length of 
destroying the right of one of the parties to the 
agreement of submission, though the parties never 
authorised him to decide that one of them had no 
right and should acquire no interest in the subject 
in dispute. 5 In India too a suit may be brought 
to enforce an award, 6 but a more convenient and 
expeditious procedure is to have it made a rule of 
court under the provisions of Chapter XXXVII 
of the Code of Civil Procedure., Part V. 7 Upon 
au application being made under section 525 
the proceedings are registered as a suit and 
notices are issued to the parties other than those 


tract would render such contract 
capable of enforcement, then the 
award itself may be specifically en¬ 
forced,” 4 Pomeroy, Bq, s. 3402 ; 
S.P ., 3. 21. 

1 Ives v. Metcalfe , [1737] 1 Atk„ 
64. 

4 Cf. Ghoi am Khan v. Muham¬ 
mad Hasan , [igoi] 29 Cal., 167. 

* Wood v Griffith , supra. 

1 [185s] 7 DeG.M. & G., 300 

5 Ibid, at 325 Cf. Mustafa v. 
Pknljiiy [1905] 27 All,, 526. 

a Muhammad New a a Khan v. 
A lam Khan, [ 1891] 18 Cal,, 434, 


P, C, ; Sarahjtet v. Gouree Per shad , 
[1867] 7 W,R.. 269; Kota Seetam - 
ma v. Kollapurh , [1875] 8 Mad. 

81 ; Gowdti Magata v. 
Goitidu Bhagavan^ [1898] 22 Mad., 
299, 300; and other authorities 

cited in D. C Banerjee’s art., 4 A, 
L J„ 219-222, See also S R.A., s. 
30 ; W. Wathawa v, Nga [1906] 
U.B.R, 30 Cf. Jafri Begam v AH 
Bata [1901] 23 All , 383, P.C. 

f Indian Arbitration Act (IX of 
1899), also lays down a special pro¬ 
cedure for the presidency town*. 
See Morison’s edition. 
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who have applied. Cause may be shown under 
section 526 upon the grounds indicated in sections 
520 and 521. That is, it may be shown (a) in 
respect of the award itself, that (i) it goes beyond 
or falls short of the terms of reference, 1 or (ii) it 
is too uncertain to be executed, 3 or (iii) it is ex 
facie illegal ; 3 (b) in respect of the arbitrator, that 
he has been guilty of corruption or misconduct ; 4 
and (c) in respect of a party to the reference, that 
he has been guilty of fraudulent concealment or 
of wilful deceit towards the arbitrator. There is 
an implied condition in the submission of the 
parties that the award shall dispose of all the 
matters referred, but neither more nor less, 5 that 
it must, be a final decision in relation to their 
agreement. An unintelligible or inconsistent or 
vague award cannot be put into execution, but 
the interpretation of an award should be fair and 
reasonable, sensible and liberal, and not according 
to any technical canons of construction. 6 An 
award that directs an illegal thing to be done 
will not be enforced, nor apparently one which 
proceeds upon a gross and palpable mistake of 
law, unless a doubtful question of law has been 
expressly left to his determination. 7 Misconduct 
in an arbitrator does not necessarily imply moral 


1 Cf. Russel] on Arbitration, 195, 
37 °? 371 ' 2 j Dandekar v. Dandekars, 
[1882] 6 Bom,, 663 ; Junta Singh v. 
Narain Das. [i88l] 3 AIK 541 ; 
Dagdmav Bhukan* [1884] 9 Born., 
82. 

9 Cf Wakefield v. Llanelly Ry. & 
Dock Co [1865] 3 DeG. ii- 

3 Cf. Dinn v, Blake , [1875] 10 
CP ,388; Hutchesonv >: 1 SS4] 
13 Q B IX, 861, 867; Nanak Ihand 
v. Ram Narayan, [1879] 2 All.. 181, 

1 Malmesbury By. Co, v. Sudd, 
[1876] 2 Ch D. t 113 ; Beddm v. 
Beddm , [1878] 9 Ch. D., 89 (in 


these cases, prior to the making of 

the award, injunctions were issued 

against corrupt or misconducting ar- 

bitrators not to proceed with the ar¬ 
bitration). As to misconduct see 
Adams v. Great North Scotland Ry, 
[ 1891) A.C.* 41; Gangct Sahai v. 
Lekhraj Singh, [t8S6] 9 AIL, 253. 

5 Makand Ram v, Salt gram, 
[1894] 3 i Cal, 590,600, r.C. Cf. 
Rani Shago ti v. Rani Chander , 
[.18S5] it Cal., 386, P.C. 

6 Cf. Russell, op. tit,, 198. 

* Knox v, Synwtomh, [1793] 3 
Ves., 369 ; Russell, Arb., 355. 
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impropriety, 1 and though he need not be techni¬ 
cally accurate in his procedure, he should carry 
out whatever is essential to the administration of 
justice. 2 If the court finds any of these objections 
well founded, 3 or if it appears that there was no 
submission to arbitration at all, 4 it should reject 
the application ; otherwise it shall pass a decree in 
accordance with the terms of the award. But the 
validity of an award will not be affected because 
the party in whose favour it was had never applied 
to have it filed in court. 3 * And a valid award 
operates to merge and extinguish all claims 
embraced in the submission, and after it has been 
made, the submission and the award furnish the 
only basis by which the rights of the parties are to 
be determined, and they constitute a bar to any 
action on the original demand. 0 

All contracts which relate to realty are looked 
upon with favour by courts of equity. We have 
already seen that Lord Eldon enforced a contract 
part of which related to realty and part to person¬ 
alty, vis., stock on a farm. 7 The learned Chancellor 
treated the whole contract as single. Similarly 
Lord Hardwicke enforced against a lessee a coven- 
buil(i aCt ° an *' ^uild, upon the ground that l, to build is one 
entire single thing and if not done prevents that 
security which the City of London (lessor) has 
for the rent by virtue of the lease.’ But the 
views of the courts of equity seem to have gone 


1 Kalickaran v. Sarat Chimder , 
[IQ03I 30 Cal, 397. 

* Thorium V. Barnes, [1867] 2 
C.P., 384- 

3 Mustafa Khan v. Phuljabibi , 

[1905] 27 All., 526. 

1 Marital Haragovandas v. Vana- 
malidas Amratlal , [190$] 29 Bom., 
621, F.B. (authorities collected). 

a Muhammad Netvaz Khan v. 

Alam A^d« ( [i89l]i8 Cal^i^P.C. 


,T Per Mookerjee, J., Bhajahari 
Saha v, Behari Lai Basah, [1906] 
33Cal., 88x, 4 O.L J., 162, 168, citing 
inter aria, Curley v. Dean , [1822] 
10 Am. Dec., 140, and Clegg v. 

Bearden , [1848] 12 Q.B,, 576. 

7 Nuthrown v. Thornton , [l 79 l ] 
ioVes., 159, ante., 117. 

8 City of London v. Nash, [1747] 
3 Atk., 512. 
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through a process of development with tegard to 
the subject of building contracts. To quote 
Collins, L. }. : “ In early times they seem to have 
granted decrees for specific performance in su< 
cases. 1 Then came a period in which they would 
not grant such decrees on the ground that the 
court could not undertake to supeivise the 
performance of the contract.' Later on again 
they seem to have attached less importance to 
this consideration and returned to some extent 
to the more ancient practice, holding that they 
could order specific performance in certain cases 
in which the works were specified by the con¬ 
tract in a sufficiently definite manner.” 3 In the 
case from which the above quotation is taken 
A. L. Smith, M. R., summed up the result of the 
authorities thus: “ Where there is a definite 
contract by which a person who has acquired 
land in consideration thereof has agreed to erect 
on the land so acquired a building of which the 
particulars are clearly specified and the erection 
of which is of an importance to the other party 
which cannot adequately be measured by pecuni¬ 
ary damages, that is a case in which, according 
to" the doctrine acted upon by courts of equity 
in relation to such matters, specific performance 
ought to be ordered.” 4 The conditions neces¬ 
sary to confer jurisdiction then are :— 


1 Cf. Holt v Holt,. [1694] 1 Eq. 
Ab., 274, pi- U, 1 Ames, 6S ; Aden 
v. Harding , [1708] 2 Eq, Ab. *7, 
pi. 6 ; Pembroke v, Thorpe , [1740] 

3 Sw, 437. 

% Of this objection* A. L Smith, 
M. R., observed (in the same case), 

“ I have never seen the force, * 

1 Ames, 77. See also Storer v. G. 
W. Ry . Co., [1842] 2 Y. & C. Ch„ 
48, 53, 63 !£. R. s 23 : “ There is no 
difficulty in enforcing such a de¬ 
cree. The court has to order the 
thing to be done and then it is a 


question capable of solution 
whether the order has been obeyed, 
per Knight-Bruce, V,C 

3 Mayor etc, of Wolverhampton v. 
Emmons, [1901] 1 K. B (J 5 r 5 > 
r Ames, 78. Cf. Moseley v. Virgin, 
[1796] 3 Ves , *84; Cu&itt V. 

Smith, [1864] 11 L. I\, 298; Ryan 
v. Mutual T. IV. C Association } 
[1893] 1 Ch., 116, 128 ; Molyneux v, 
Richard , [1906] 1 Ch., 34. 

1 lbid Y 7oL,T.;K.B m 434 (Romer, 
L.J.) 
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(?) the work to be done is clearly defined, 1 
(it) the plaintiff has a material interest, in its 
execution which cannot be adequately compen¬ 
sated for by damages, 

(in) the defendants have by the contract 
obtained from the plaintiff possession of the land 
on which the work is to be done. 2 

And the authorities seem to establish that where 
these conditions are satisfied specific performance 
will be ordered irrespective of the fact that the 
case arises between a vendor and a vendee, 3 a les¬ 
sor and a lessee, or parties who stand in some 
other relation to one another. The plaintiff, how¬ 
ever, should be shown to have an interest in the use 
or maintenance of the buildings, works or roads, 
either by way of reservation or as an adjoining 
landowner or even as one of the public. 4 The 
Scotch courts 5 and some of the American courts 6 


1 But mere statement of estimat¬ 
ed value is not sufficient definition, 
Braces. Wehnert\ [1858] 25 Beav., 
348 . 

* Fry, 42; 2 Williams, F. 6r /*., 
995, where it is pointed out (x,y) 
that Hepburn v. Leather, [1884] 50 
L.T.,66o,in which the third condition 
was not satisfied——the covenant 
being by a purchaser to erect build¬ 
ings on adjoining land of the ven¬ 
dor- was n0 f a case for specific 

performance. Prof. Pomeroy classi¬ 
fies English cases under four heads, 
-viz , (1) where the agreement is in 
its nature defined ; (2) where the de¬ 
fendant has contracted to construct 
some work, which is defined, on his 
own land and where the plaintiff has 
a material interest in the execution 
thereof, which is not susceptible of 
adequate compensation in damages ; 
(3) where the defendant has under¬ 
taken to construct certain works 
upon land acquired by conveyance 
from the plaintiff, so that the plain¬ 
tiff, having parted with his land, 
cannot erect the stipulated struc¬ 
tures thereon at his own cost, and 


thus ascertain the amount which he 
should be entitled to recover from the 
defendant as damages for the breach 
of the contract; and (4) where there 
has been a part performance of such 
a contract, so that the defendant has 
received and is enjoying the benefits 
of it in specie. S P , s. 23. Lawrence 
v. Saratoga /-. Ry Co. [1805] 36 
Hun 467, 2 Keener, 173. 

* Waterman, Sp Per. 35, sug¬ 
gests a distinction between such 
cases and other cases. 

1 2 Williams, V. & P., 99$ ; 
Price v. Mayor etc. of Penzance. f, 
[1845] 4 Ha., 506. So where it was 
part of an agreement to sell land 
that the vendor should execute works 
on adjoining land of his own, the 
agreement would be specifically 
enforced against him, Wells v. 
Maxwell, [1863] 32 Beav. t 408. 

fl Clarke v. Glasgow Assurance 
Co., [1854] 1 McQu., 668. 

8 Stuyvescmt v Mayor of New York 
n Paige Ch. 414 (agreement to open 
drain through defendant’s ; landj, and 
other cases cited in i Ames, 79 «• 
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exercise a more extensive jurisdiction in respect 
of these building contracts, and Mr. Justice 
Story justifies this upon the following forcible 
grounds :— , 

“If the suit is brought before any building or 
rebuilding by the party claiming the benefit of the 
covenant the damages must be quite conjectural 
and incapable of being reduced to any absolute 
certainty ; and if the suit is brought afterward, still 
the question must be left open whether more or 
less than the exact sum required has been 
expended upon the building, which enquiry must 
always be at the peril of the plaintiff. Such a 
covenant does not admit of any exact compensa¬ 
tion in damages from another circumstance : the 
changing value of the materials at different times 
according to the various demands of the market. 

It seems against conscience to compel a party at 
his own peril to advance his money to perform 
what properly belongs to another, when it may 
often happen either from his want of skill or means 
that at every step he may be obliged to encounter 
personal obstacles or to make personal sacrifices 
for which no real compensation can ever be made. 

In all such cases courts of equity ought not to 
decline the jurisdiction whenever the remedy at 
law is doubtful in its nature, extent, operation or 
adequacy .” 1 * 

When Scottish courts have to deal with con- Scotch and 
tracts to build they generally appoint some pro- 
perly qualified person under whose superintend¬ 
ence the work is directed to be executed . 3 The 
French Law, on the other hand, authorises the 
injured party to execute the work at the expense 
of the defaulter, where default has been made in 


1 2 Eg,, s. 728, But see Ross v. Miller, J.)- 

XJnion Pacific Ry, &>., [1863] 1 * Fry, 43, 

Woolw., 26, 2 Keener, 150 {per 
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the execution of works contracted to be done. 
There is no reason why either or both of these 
courses should not be followed by courts in. India, 
and the second illustration of clause (c), section 12, 
Specific Relief Act, possibly indicates an inclina¬ 
tion of the Indian Legislature in favour of the 
Scotch practice. 

I will now give a couple of instances of cases 
where building contracts have been specifically 
enforced, Price had sold to the Municipal Cor¬ 
poration of Penzance certain lands and the ven¬ 
dees by the deed of sale had covenanted forth¬ 
with to make a road and erect a market-house on 
the parcel sold. The Corporation entered and 
made the road, but neglected to build the market- 
house. Price's bill for specific performance was 
sustained by Wigram, V. C.. who observed that 
the defendants having had the benefit of the con¬ 
tract in specie the court would go to any length 
which it could to compel them to perform their 

contract in specie , 2 _ 

In another case the plaintiffs were the Corpora¬ 
tion of Wolverhampton. They were possessed 
of a piece of land abutting on a street upon which 
they were desirous of having new' buildings erected 
for the improvement of the town and also for the 
purpose of increasing the rateable value of the 
property. The defendant, who was desirous of 
engaging in a building speculation, purchased this 
piece of land and covenanted to erect a building 


* Code Civil, ss. 1143*4 ! ErV, P- 
43, Cf Wells V. Maxwell, [1863] 32 
Beav., 408, 419. 

9 Price v. Mayor etc., of Pen- 
zance^ [184$! 4 Ha n $06. Cf, per 
Learned, P. j.: “Certainly there ia 
seldom a rase which calls more 
strongly for the active aid of the 
court than the present. A corpora¬ 
tion gets possession of the plaintiffs 


land by his consent, and on terms 
to which they agree; it pays noth¬ 
ing for the land, and is spared the 
trouble and expense of proceedings 
to condemn ; and then, when in poss¬ 
ession, it refuses to perform the 
things it agreed to." Lawrence v. 
Saratoga Lake Ry . Co , [1885] 3 ^ 
Hun, 467, Z Keener, 178. ' 
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or buildings thereon which were specifically defined 
in all particulars by a subsequent agreement. 
Upon the defendant failing to perform this agree¬ 
ment it was directed by the court to be specifically 
executed. A. L. Smith, M. R., observed 

“It is specially important to the plaintiffs as 
the sanitary authority for the borough of Wolver¬ 
hampton that a piece of land like that in question 
should not be left vacant in the middle of the 
town and that houses should be built upon it which 
may be the subject of assessments to the rates. 
It appears to me that the value of their right to 
have houses erected by the defendant on the piece 
of land conveyed to him cannot adequately be 
estimated by pecuniary damages and that such 
damages would not be adequate compensation to 
them for the breach by the defendant of the 
contract.” 1 

The larger number of cases, however, upon 
this subject" has arisen where a railway company 
has taken lands from a landowner on certain 
terms, one of them being that it will carry out 
specified works of construction. 3 I he promise to 
construct these works is part of the consideration 
for the sale, and the works are to be constructed 
with a view either to rendering the railway less in¬ 
jurious to the vendor or to affording facilities to 
him for using the railway. 3 Under the circum¬ 
stances equity assists the vendor. The Indian 
Legislature has put its imprimatur upon such 
cases by appending an illustration to clause (c) 
of section 12, Specific Relief Act. This illustra¬ 
tion is founded on the well-known case of Storer 


} Mayor of Wolverhampton y. 
Emmons , [1901] 1 K. B., 515, I 
Ames, 77. 

* In Ryan v, Mutual T. W. C, 
Assn., [1893] 1 Ch., 116 at 126, Kay, 
L. J., referred to these cases as an 

18 


exception to the rule that ordinarily 
the court will not enforce specific 
performance of building works. 
Forte sc ue v. Lostwithiel and F, Ry. 
Co,, [1894] 3 Ch., 621. 

8 Langdelh Ftp. 47 w- 


Rail" 

cn»e*. 
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I3S 

v. Great Western Railway Co.,‘ and runs thus:—— 
“ In consideration of being released from certain 
obligations imposed on it by its act of incor¬ 
poration a railway Co. contract with Z to make 
an archway through their railway, to connect 
lands of Z severed by the railway, to construct a 
road between certain specified points, to pay a 
certain annual sum towards the maintenance of 
this, and also to construct a siding 3 and a wharf 3 
as specified in the contract. Z is entitled to 
'have this contract specifically enforced, for his 
interest in its performance cannot be adequately 
compensated for in money ; and the court may 
appoint a proper person to superintend the con¬ 
struction of the archway, road, siding and wharf. 4 
Similarly in Hood v. North-Eastern Railway 
Co.? an agreement by the Great North of England 
Railway Co. for the permanent use of some land 
then purchased by the company as “a first-class 
station for the purpose of taking out and setting 
down passengers travelling along the said railway 
as also a goods depot, was specifically enforced 
by James, V. C. His Honour held that there was 
no Substantial difficulty in ascertaining the mean¬ 
ing of the agreement and that he was in a position 
to give the plaintiff substantial relief based upon 
the breach of the covenant committed by the 


’ [1812 1 2 Y. & C. Ch., 48, 
2 Keener, 141. 

» Lytton v. G. IV\ Rv Co., [1856] 
2 K & ] „ 394 ; Green v West 
Cheshire Co M [1871] 13 Rq„ 44. 

3 Wilson v. Fur nets Rv. 
[1869] 9 Eq , 28, 2 Keener, 164 J 
here an agreement to build road 
and wharf on land conveyed was 
enforced by James, V. C , who said 
“It would he monstrous if the com¬ 
pany having got the whole benefit 
of the agreement could turn round 
and say this is a sonof thing which 
♦he court finds a difficulty in doing 


and will not do ’ Rather than 
allow such a gross piece of dishones¬ 
ty to go umedressed the court will 
struggle with any amount of diffi¬ 
culties in order to perform the 
agreement.” 

1 Cf. S R A , s 22, fll. M 

8 [1869] 8 Eq 1 6661 1 Auies, 82 ; 
affd. 5 Ch., 325. Cl. Lawrence v. 
Saratoga Ry. Co [1885] 36 Hun., 
467, 2 Keener, 171, (agreement to 
erect two bridges and a “neat and 
tasteful station building** at which 
all trains were to stop), 
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company (which had gradually withdrawn the 
accommodation originally provided at the station 
and had ceased to stop there the trains which 
ought to have been stopped, so that the place 
had become as bad as a third class station) with¬ 
out imposing any unnecessary or unreasonable 
burden upon the company. The learned judge 
therefore was not “obliged to do that which is 
almost a scandal to our law—drive a man to 
what used to be called ‘the other side of West¬ 
minister Hall’ and say I will dismiss your bill 
without prejudice to an action.” 

There have been other cases where agreements 
to make such roads, ways and slips for cattle as 
might be necessary, 1 or to build a road and 
bridge, 2 or to make railway crossings, 3 or to 
build bridges for overhead crossings and a neat 
and tasteful station building, 4 have been 
specifically enforced. As an American Judge 
observed, “Although the party aggrieved might 
have obtained damages which would have been 
sufficient to have enabled him to pay for con¬ 
structing them and although the work to be done 
necessarily involved engineering skill as well as 
labour, he was not bound to assume the respon¬ 
sibility or the labour of doing that which the 
defendant had agreed to do.” 5 

In these cases the railway company has Complex ^ 
generally been compelled to construct or do works opeYatmg a ° 
which are consistent with the company’s larger contracts, 
duty to operate the railway so as to promote the 


1 Sanderson v Cocker mouth Rv. 
Co,. [18^9] II lieav , 497. 

* Raphael v. Thames Volley Ry 
Co , [1867] 2 Ch. t Ap., 147 ; Firth 
v. Midland Ry. Co. } [1875] 30 Eq., 
loo 

3 Dnrnley v. London. Ry. Co M 

[1863] 1 Deg. J. & S , 204, [1865] 


3 Ibid, 24, 2 u r,, 43. Post 

v. West shore & B. Ry. Co , 123 
N. Y, 580. 

1 Lawrence v. Sa 3 a toga Lake Ry. 
Co , supra, 

5 Per Devens, .1 , Adams v. Mes- 
singer, [1S88] 147 Maas., 185, 1 

Ames, $2, 



Wvh’trhamp* 
t&n and 1 ' 
Fy. Co. V. 
London ami 
N W. Fy, Co 
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public convenience. 1 But in some recent cases, 
specially in America, trackage and operating con¬ 
tracts between railways of the utmost complexity 
have been the subject of decrees of specific per¬ 
formance, although in making their decrees the 
courts have conceded that they would be called 
upon from time to time to alter and adapt to 
changing circumstances their regulations for 
carrying the decrees into effect during a long 
period of years. 2 As an illustration reference may 
be made to the case of Wolverhampton <5f W. Ry. 
Co. v. London & N. W. Ry. Co. 3 in which two 
railway companies had contracted that the defen¬ 
dant should work the plaintiff’s line and during 
the continuance of the agreement develop and 
accommodate the local and through trade thereof 
and carry over it certain specific traffic. The 
defendant carried a portion of the traffic, which 
ought to have passed over the plaintiff’s line by 
other lines of the defendant. Upon the plaintiff’s 
suing for specific performance it was objected 
that the court could not undertake to enforce 
this contract, because it would require a series of 
orders and a genera! superintendence to enforce 
the performance, and this could not conveniently 
be administered by a court of justice. Lord 
Selborne said, “The question is whether the defen¬ 
dants being in possession they are not at liberty 
to depart from the terms on which it was stipulat¬ 
ed that they should have that possession,” 4 and 
an injunction was issued. 


1 Conger v. New York W S & 
B. Fy Co.. [1890] 120 N. Y, 2C). 
But see Rapfael v. Thames V&Uey 
Fy Co , supra 

1 2 Pomeroy, Eg F . 12301 and 
cases cited in n. 76 ; also 1 Ames, 
86, n. 7. 

•[1873] 16^,433, 


' Ibid , 438 In this case however 
a distinction was taken between in¬ 
junction as a right flowing from 
an executed contract and the specific 
performance of executed contracts. 
Fry, s, 342. Cf, S. R. A , 9 22, 
III, ill. 
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An interesting case which came before the 
New York Court of Appeals was The Prospect 
Parh & C. J R. Co. v. Coney Island & B. R. Col 
Here the plaintiff company owned a steam railway 
and certain horse-car railroads; the defendant 
company, who were operating certain horse-car 
lines in the neighbourhood, covenanted to run 
during parts of the year to plaintiff's depot cars 
to connect with certain ferries and all plaintiff’s 
trains to and from Coney Island, upon the plain¬ 
tiff company granting them the right to use some 
of its tracks free of charge for 2 \ years and fur¬ 
nishing them with necessary terminal facilities at 
the depot. The object was to secure a through 
route. For over seven years the contract was 
acted upon by both the parties, when there was a 
change in the defendant's management; the defen¬ 
dant then became an active competitor of the plain¬ 
tiff and discontinued the connection. The plain¬ 
tiff company sued for specific performance, and 
Bartlett, J., delivering the opinion of the court, 2 
said, “The provisions of this contract are neither 
complicated nor difficult and are such as a court of 
equity can enforce in its discretion.’’ 3 Reference was 
made, among others, to the leading case of Joy 
v. St. Louis ' 1 where the defendant railway company 
had agreed to permit the use of its tracks through 
Forest Park immediately west of St. Louis by the 
plaintiff company, the defendant company to have 
control of the running of the trains of both com¬ 
panies through the park and to maintain and 
keep in order tracks and terminal facilities. The 
contract was unlimited in time and contained 
complicated provisions regulating the running of 


Prosperl Pnr k 
R. Co. v. 
Coney Zsltv.d 
rc Co. 


Joy v. St. 
Louis. 


1 [1894] 144 N. Y., 1^2, 1 Ames, 
S3- • 

* Andrews, C. J., dissented. 


3 1 Ame#, 34. 

4 [1S91] 133 U. S., I. 
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trains and prescribing the duties of superinten¬ 
dents, train masters and other officers. But the 
court held that it could take charge of _ the 
running of the railway by means of a receiver, 
and Blatchford, }., remarked: “Railroads are 
common carriers and owe duties to the public. 
Rights'of the public in respect to these highways 
of communication should be fostered by the 
courts; and it is one of the most useful functions 
of a court of equity that its methods of procedure 
are capable of being made such as to accommo¬ 
date themselves to the developments of the 
interests of the public in the progress of trade 
and traffic by new methods of intercourse and 
transportation. The present case is a striking 
illustration. Here is a great public park, one of 
the lungs of an important city, which in order to 
maintain its usefulness as a park must be as free 
as possible from being serrated by railroads ; and 
yet the interests of the public demand that it 
shall be crossed by a railroad. But the evil 
consequences of such crossing are to be reduced 
to a minimum by having a single right of way 
and a single set of tracks to be used by all the 
railroads which desire to cross the park. These 
two antagonisms must be reconciled and that can 
be done only by the interposition of a court of 
equity which thus will be exercising one of- its 
most beneficent functions.” 1 

These decisions have been criticised and it 
has been pointed out that a receiver is a provi¬ 
sional and temporary remedy. 2 But they are a 
striking illustration of the proposition that law is 
the resultant of actual conflicting forces in 


1 Ibid, 49. Cleveland and T. R. Co. t 13 Ohio, 

* 2 Pomeroy, % R , n. 77 * * 544, 55 $ J Pomeroy, K 

Cf- also, Port Clinton Ry, Co. v. 31 
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society, which has been recently insisted upon by 
a prominent law-school in America. 1 * 

Among other contracts that relate to or savour 
of realty and are therefore specifically enforced 
by courts of justice may be mentioned contracts 
of fire insurance, 5 contracts of indemnity, 3 con¬ 
tracts to exonerate property by paying off a 
mortgage-lien or decretal debt. 4 A contract to- 
exchange stock for specific immoveable property 
has been enforced, 5 though, as we have seen, an 
agreement relating to stock does not ordinarily 
attract the equity jurisdiction; and a contract to 
cut trees on a specific tract of land and to saw 
them into lumber 6 has been treated as passing an 
interest in realty. An agreement for the division 
of water in a running stream has been specifically 
executed. 7 So also the covenant in a lease “to 
deliver possession of (part of a basement in a 
building not then erected) to the lessee upon 
completion of the said building and thereafter dur¬ 
ing the term of this lease reasonably to heat and 


1 Centralization and the Lau) t 
passim. 

* Tayloe v. Merchants' Fire Insur¬ 
ance Co [1850] 9 How , 390, 1 
Ames, 39. 

3 Ranelatigk v. Bayes, [1683] 1 
Vern , 189, 1 Ames, 64, where the 
assignee of several shares of the 
excise in Ireland covenanted to 
indemnify the assignor against pay¬ 
ments to the king and other matters 
that were to have been performed 
by the assignor The assignor was 
sued by the king for £20,000, and 
Lord Keeper Guilford decreed that 
the assignee should perform his 
covenants. See also upon this 
subject Fry, Part VI, Ch, XT, 674, 
675. The equitable jurisdiction 
extends to contracts to indemnify 
that do not relate to realty, Cham - 
berlain v. Blue, 6 BlackL, 491, and 
a surety may file a bjll for exonera¬ 


tion against his principal or co¬ 
surety and compel the one to pay 
the entire liability and the othei 
to pay hia contributive share to the 

creditor, Wolrnershansen v. Gullick , 

[1893] 2 Ch., 5145 f. C, A., ss. 145, 
146, An agreement to satisfy a 
judgment against a third person 
was specifically enforced in Phillips 
v Bergen , 8 Barb. f 327, 

4 Rzilley V Roberts, 34 N. J. Eq„ 
299. and other cases cited in f 
Ames, 64, n 1, 

3 Burton v. Shol'mell , 13 Bush , 
271 ; Leach v. Fobes , Jl Am Dec., 
732 . 

Burner v. Canaday, 35 J.„ R A., 
328. Cf. Si Regis Paper Co v. 
lumber Co, 173 N. Y. t 149. But 
see Mathura v. Jaduhir, [1903] 3 
A. L L R., 138- 

7 Coffman v, Robbins, 8 Qreg., 
278, 
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light the demised premises” was specifically 
enforced by Holmes, J., who observed that neither 
a judge nor a jury would find difficulty in decid¬ 
ing whether the heating and lighting was 
“reasonable,” and so there was no want of 
certainty in the covenant. He said : “We do not 
doubt that an expert will find it easy to frame 
a scheme for doing the work. It fairly is to be 
supposed in the present case that the difference 
between the plaintiff and the defendants is only 
with regard to the necessity of some more or less 
elaborate apparatus for light and heat, a difference 
which lies within a narrow compass and which 
can be adjusted by the court. There is no 
universal rule that courts of equity never will 
enforce a contract which requires some building 
to be done.’” 

Where a purchaser of immoveable properly 
enters into a covenant with reference to the 
position of buildings upon a particular plot of 
ground as part of a scheme for building upon 
such property or with reference to the user to 
which any building is or is not to be put, it has 
been held that the party who stipulates for and 
obtains that covenant does so free from being 
embarrassed by the question whether any and, 
if any, what injury or damage is consequent on 
the breach of the covenant. 1 2 3 Where therefore 


1 Jones v. Parker , [1895] 163 

Mass., 564, 1 Ames, 73. This 
decision has been criticised, see 

2 Pomeroy, Eq. R.. 1279, 

73 , where Keith Prewse & Co. v, 
National Telephone Co. s {1894] 2 Ch., 
147 is cited as contra . See also 
Taylor v. Partington , [1855] 7 DeG, 
M. & G., 328 ; S. R A,, s. 21, ill 
(ii) of cl. (< 5 ). But see Samuda v. 
Lawford , 4 Gilt. 42 ; Dear v. 

Verity , [1869] 38 L, J. Ch,, 297, 
486. Holmes, J , refers to Y. B , 8 
pd. IV, pi. 11 and Tyngelden v. 


War ham , [1467-73] 2 Gal Ch. F.IV, 
but Prof, Ames points out that in 
both these cases there is an ambi¬ 
guity and it does not appear whe¬ 
ther the plaintiff sought specific 
performance or repayment, I Cases t 
63, n. 4. 

* Lord Manners v. Johnson, [1875] 
1 Ch. D , 673 .; Leech v Schweder, 
[1874] 9 Ch., 46c, n. (r) ; Doherty 
v. AUman , [1878] 3 A. C., 725 ; 
Holloway Brothers Ltd. v. Hilly 
[1902] 2 Oh. 6r8. Cf Franklyn v. 
Tuton, [1821] $ Madd. 469, where a 
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the defendant had purchased some building 
sites and covenanted not to erect thereon 
any building nearer to a certain road than five 
neighbouring houses and then built two houses 
with bay windows projecting about three feet be¬ 
yond the line of frontage of the other houses, 

Hall, V. C., held that the defendant having com¬ 
mitted a violation of the covenant was not en¬ 
titled to allege that the amount of damage and 
injury was nil or that what had been done was 
actually an improvement to the plaintiff’s pro¬ 
perty. * 1 The feeling of anxiety is damage in such 
cases 2 and it is for the parties to judge whether 
the agreement shall be preserved so far as they 
are concerned in its integrity or whether they 
shall permit it to be violated. 3 “If the construc¬ 
tion of the instrument be clear and the breach 
clear then it is not a question of damage,” said 
Wood, V.C., “but the mere circumstance of the 
breach of covenant affords sufficient ground for 
the court to interfere by injunction,” 4 

In some contracts we find a stipulation to pay Pe ” a ! tJ ^° 
a certain sum of money in the event of default in formanceof 
performance. 5 To take the illustration appended contract ‘ 
to section 20, Specific Relief Act, by the Indian 
Legislature,—“A contracts to grant B an under¬ 
lease of property held by A under C, and that he 
will apply to C for a license necessary to the 


lessee was held to her covenant that 
the house to he built by her should 
correspond .with the adjoining 
houses In elevation, 

1 Manners v, Johnson, supra. 

* “A person who stipulates that 

her neighbour shall not keep a 

school, stipulates that she shall be 
relieved from all anxiety arising 
from a school being kept, and the 
feeling of anxiety is damage/’ Per 
C ran worth, L. C., Kemp v, 'Sober, 

[1851] 1 Sim, (N. S.) $r7, 520, 61 

10 


E. R., 200 Here the defendant pur¬ 
chased houses subject to the coven¬ 
ant not to carry on any trade, busi¬ 
ness or calling therein. 

8 Per Romilly, M. R., Dkhenson 
v. Grand Junction Co., [1852] 15 
Beav., 260, 272. 

4 Tipping v. Etkersky, [1855] 2 
K & .264, 270. Indian courts 

may not possibly recognise any 
such hard and fast rule. 

* Cf. S R A,, s. 20. 
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validity of the underlease, and that if the license 
is not procured, A will pay B Rs. 10,000. A 
refuses to apply for the license, and offers 
to pay B the 10,000 rupees.” In such cases 
‘‘the general rule of equity,” said Lord St. 
Leonards, “is that if a thing be agreed upon 
to be done, though there is a penalty annexed 
to secure its performance, yet the very 
thing itself must be done.” 1 Equity has regard 
to the substantial agreement between the parties 
and its real object and not to what seems to be 
the object. 2 The question therefore is really one 
of intention to be gathered from the instrument, 
if any, and all the circumstances. 3 If a sum is 
mentioned with the object of securing the per¬ 
formance of an agreement and not as the price 
for doing what a man has expressly agreed not to 
do, the court will fasten upon the express contract 
and will say to him, “You cannot fall back upon 
the penalty but must do the act.” 4 On the other 
hand, if the object was to secure for the promisor 
the option either to do the act or pay a certain 
sum of money, the payment of the penalty Mould 
be the price of non-performance and must be 
accepted by the promisee in lieu of performance, 3 
In these cases the contract is optional or alter¬ 
native and is as fully performed by the payment 
of the money as by the doing of the act at the 


1 French v. MacaU , [1842] 2 Dr. 
& War, 269, 274-5. 

* Waterman, 26. 

* P* *r Turner, L J,, “ The ques¬ 
tion in such cases as I conceive is 
-whether the clause is inserted by 
way of penalty or whether it 
amounts to a stipulation for liberty 
to do a certain act on payment of 
a certain sum,” Coles v. Sims, 
[1854] 5 DeG. M. & G.,9. Cf Dia¬ 
mond Match Co „ v. Roeber, [1887] 
106 N. V., 47I Ames, 124 ; Dooley 
■y. Wa^on, 1 Gray, 414 ; Bray v. 


Fogarty, [1870] Ir. R., 4 Eq., $44, 
547 - 

4 Ropes v. Upton, 125 Mass., 25$ ; 
Waterman, 44, n. 2 ; Ckilliner v. 
Chilliner , [1754] 2 Ves. Sr., 523 ; 
Logan v. Wunholt , [1833] 1 Cl: & 
F., 611. Cf. Crave v Peer, 43 N. J. 
Eq , 553, 2 Keener, 1244 n. 

5 Woodward v« Gyles, [1690] 2 
Vern., 119 ; Legh v. Lillie , [1S60] 
6 H.& N., 165 ; Magrane v. Arch¬ 
bold, [3813I i Dow. 107, 3 E. R„ 
639. 
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election of the promisor. 1 As the parties have 
formally agreed upon the compensation and have 
assessed the damages, an appeal to equity is un¬ 
necessary. 2 In English and American cases a 
distinction is made between penalty and liquidated 
damages, 3 but the Indian law does not recognise 
this distinction, 4 and there is no reason to import 
any such distinction in the consideration of a 
case for specific performance. The distinction 
in India may be said to be between contracts con¬ 
taining any stipulation by way of penalty and 
those containing stipulations for "liquidated satis¬ 
faction.’’ 3 6 In the former case, if damages are 
asked for in the event of breach, the court will 
award reasonable compensation not exceeding 
the amount named or penalty stipulated for.® If, 
on the other hand, specific performance is asked 
for, such agreement may be deemed " not to be 
the weaker but the stronger for the penalty.” 7 

English judges have been at the pains to for¬ 
mulate rules for guidance in thedetermination of the 
question of construction referred to above. It has 
been said, for instance, that the apparently alterna¬ 
tive form of the agreement, 8 * or the largeness or small¬ 
ness of the sum named as penalty.’is an uncertain in¬ 
dex. But if the value of the subject of the contract is 
much larger than the penalty named, 10 or the latter 


1 Fry, 63. See Pc. I, Ch, HI, for 
an exhaustive discussion of the sub¬ 
ject. I Pomeroy, Eg. f., ss. 436- 
447* 

* Pomeroy, S’. .P, s. go, p. 73. 

8 Leake, Con., Pt V , Ch. F, 3- 
The latest case is Pye v. British 
Automobile Commercial Syndicate, 
Lid., [1906] 1 K B., 425, 

4 i C. A., s. 74. See Sir F. Pol¬ 

lock's commentary, 

6 Elphinstom v. Monktand Iron 

tV Coal Co. r [1886J ii AC., 332, 

347. 

- LC.A.,s. 74. 


1 Per Lord Macclesfied, Ho Ison 
v. Trever , [1723] 2 P. Wms., 191, 
192 

8 Finch v. Bar l of Salisbury, [1675] 
Rep. Finch., 212, 23 E. R., 1I7 
(contract to renew lease with addi¬ 
tion of 3 years to original term 
or to answer want thereof in 
damages ). 

0 Boy v Duke 0/ Beaufort , [1741J 
2 Atk , 190 

w Chilliner v. Chilliner , supra ; 
Prebble v. Boghvrst , [1818] I Sw M 
3°9- 
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sum is single whereas the act stipulated for is 
continuing or recurring, 1 or the benefit of the con¬ 
tract would flow in one channel and that of the 
sum if paid in another, 2 a 'presumption may be 
raised against a construction of th.e contract as 
alternative. On the other hand, the contrary pre¬ 
sumption may be raised where the agreement 
would be unreasonable unless the person stipulat¬ 
ing to pay the sum was held to have ah -option. 3 
But no hard and fast rules can be laid down in 
matters of construction and it is elementary that 
the language of one document can seldom throw 
light on the interpretation of another.^ What may 
be laid down generally, however, is that a court 
of equity is anxious to treat the penalty as being 
merely a inode of securing the due performance 
of the act contracted to be done and not as a sum 
of money really intended to be paid, 5 * and when 
it is doubtful what the parties really intended, the 
inclination of the courts is to regard the amount 
named as penalty. 4 The proper rule for the con¬ 
struction of a contract is that it should be esta¬ 
blished rather than defeated, and equity desires 
not forfeiture, but compensation. 7 “ The penalty,” 
said Lord Loughborough, “is never considered 
in this court as the price for doing what a man 
has expressly agreed not to do/’ 8 There- 


1 French v. Mac ale, supra. 

* ChiUiner v. Chillincr, supra 
(bond to pay j£6oo to A if land not 
conveyed to A’s daughter and her 
husband). 

3 Magrane v, Archibald\ [1813] 
I Dow., 107, 14 R, R., 15 (cove¬ 
nant to renew sublease under 
penalty of ^70 where fines on head- 
lease were raised on renewal ac¬ 
cording to the value of the pro- 
perty). 

4 Cf. Subbar ay ctr v. Subanimal, 
[1900] 24 Mad., 214, 218, P.C. ; 
Aspden v. Seddon , [1875] 10 Ch. 


Ap,, 394 ; Dhanukdhari v. Nat hum* 

[1907] 6 62, 68-9. 

3 Per Lord Cramvorth, Ranger v. 
Great Western Railway Company, 

[*# 54 ] 5 H.I .,0 > 72, 94, Cf. Shaman v. 

Walter ; [1784] i Bra. Ch., 418, 419 

* Foley v. Keegan, 4 Iowa, 1 ; 
Waterman, 29, n. 5. 

7 Page v. Broom , [1827] 4 Rus<l, 
6, [1830] 2 R. & M., 214 ; 3 Parsons 
Con u 372. 

8 Hardy v. Martin , [1783], 1 Cox. 
26, I Scott, 124, But see Astlay v. 
Weldon, [l8oi] 2 Bos. & Fir],, 346, 
352 , 
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fore in the ordinary case of a stipulation on 
the sale of real estate that if the purchaser failed 
to comply with the condition he shall forfeit the 
deposit, the “purchaser/' said Lord Elden, “has 
no right to say that he will put an end to the 
agreement forfeiting his deposit.’' 1 2 

As in some cases of breach of contract 
damages in money may be an inadequate remedy, 
so in others it may be an impracticable remedy. 
In this latter case two classes may be distinguish¬ 
ed, according to Pomeroy, viz. 

I. Where from the lack of some legal forma¬ 
lity or condition in the contract no action at law 
can be maintained. 3 

II. Where from some peculiar feature of the 
contract either in its subject-matter or its terms 
or in the relation of the parties it is impossible to 
arrive at a legal measure of damages at all or at 
least with any sufficient degree of certainty. 3 


1 CrutckUy v. Jtruing ham, [1817] 

2 Mer , 506. Cf. Long v. Bowring , 
[1864] 33 Beav. 585 ; Howard v. 
Hopkins, [1742] 2 At k., 371; Dooley 
v Watson , 1 Gray, 414. Waterman, 
28, n. 2. 

s ‘'Under this head are include 
ed :—I. Contracts in which plain¬ 
tiff has not performed or even can¬ 
not perform all the conditions on 
his part so as to maintain an action 
at law but which equity still may 
treat as binding and enforce. In 
such cases if the contract is other¬ 
wise a proper one equity wilt decree 
a specific performance with such 
allowances or compensations as are 
just ; Morilock v. Duller, io Ves , 
292, 305, 306 ; Stewart v. Alls ton, 
1 Mer., 26, 32, [Cf. S.R.A., ss.i4, 
15]. Even where the partial fail¬ 
ure or inability results from the 
plaintiff’s own fault ; Davis v,. 
Hone, 2 Shoales & L,, 341, 347; 
Voorhees v, D. Mayer , 2 Barb., 37; 
Coal v. Barney , 1 Gill & J., 324; 
McCorkle y. Brown, 9 Smedes & M., 


167, II. Contracts not valid at 
law but which equity treats as 
binding on the conscience. By far 
the most important are verbal con¬ 
tracts concerning land which are 
invalid by the Statute of Frauds 
but which if part performed equity 
will enforce: Mirk v. Bromley Union , 
2 Phi 11 . Ch., 640; Gough v. Crane , 
3. Mih Ch., U9; Crane v. Gough , 
4 Md ( , 316, [Cf, S.R.A., s. 22, III, 
but see s, 4, cl. (£)]. Under this 
head are also included certain agree¬ 
ments void at the old common law 
but which equity enforces ; e.g. 
assignments of expectancies; agree¬ 
ments to assign things in action; 
contracts between a man and a 
woman who afterwards marry: Can- 
nel V. Buckle , 2 P, Wins,, 243; Gould 
v. Womack, 2 A. la, 83. III. Con¬ 
tracts incomplete in their terms, Bux¬ 
ton v. Lister , 3. Atk., 383; Dolertt v. 
Rothschild , r Sim. & St., 390; Phillips 
v. Thompson, 1 Johns, 13i t 4 Pomeroy, 
Eq. Slur., s. 1403 n. 

8 4 Pomeroy, Eq, s. 1403, 
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This division corresponds roughly to clauses ( 6 ) 
and ( d ) of section 1 2, Specific Relief Act. I have 
already tried to illustrate clause ( 6 ) to some ex¬ 
tent. Wherever the amount of damages have to 
be fixed by conjecture the case may be treated 
as one under this clause. There is no basis 
for the computation of damages.' Where, for 
instance, upon the dissolution of a partnership 
it was agreed between two partners that a parti¬ 
cular book used in the trade should be considered 
the exclusive property of one of them and that a 
copy of it should be given to the other, the agree¬ 
ment as to the copy was enforced in specie, it 
being clear that ’no standard could exist, as a 
measure of damages, 3 So where a partner has 
agreed to retire from business, 3 or not to carry on 
the same trade with other persons or within a 
certain distance or in a certain place. 4 And even 
where the parties are not paitners it is universally 
conceded that equity will decree specific perfor¬ 
mance of a contract not to carry on a trade or pro¬ 
fession in competition with the plaintiff where the 
contract is not bad as in restraint of traded 
Among other negative contracts which courts of 
equity have enforced may be mentioned agree¬ 
ments not to play, 6 or work for, 7 or sell to 8 a. differ- 

Com). The leading English case 
now is Nordenfelt v. Maxim A hr. 
dmfe.lt Guns & Ammunition Co 
[i$94j A. C . S 36, 6 R. C, 292 ; but 
the Indian law has been interpreted 
in a much more narrow and res- 
tiicled sense, Madhab Poramantck 
v. Rafcoomar Da^ [1874] 14 B.L. 
R.» 76 j Srahmaputra Lga Co, v 
ScailA, [1885J 11 C.I„ 545. See 
Pollock, Con. (W. Wj. 467J also 
cases cited, 1 Ames, 124, n 3 
" Lumley v. Wagner, [18531 t OeG. 
M. & 604, 1 Ames, 93' / 

' Oietruhssn v. Cabbum l f 184.6I 3 
Ph , 52, 1 Ames, 108, 

8 Donnell v. JBennet, [T883I 22 Ch* 
D,, 835, i Ames, 114. 


: Palmer v. Graham , [1850] 1 Pars. 
Eg . 476, 479 

* Lingeti v. Simpson , [1824] I Sim. 
& St, 600. 

a Gray y, Smith p [1890] 43 Ch. D,, 
208 

4 Per Eldon, L. C ,“In partnership 
agreements a covenant thai partners 
shall not carry on for their private 
benefit that particular concern in 
which they are jointly engaged is 
not only permitted but h the con¬ 
stant course, ,J Morris v. Column , 
[1812] 18 Ves., 437 Cf Kemtle v. 
Kean, [1829] 6 bun., 333; Angier 
v. Webber , [1867] 14 Alen, 211,2 
Scott, 126. 

1 I. C. A,, s, 27 (see Pollock’s 
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ent company, or manufacture machines infringing 
patents claimed by plaintiff, 1 not to sue for a 
certain time 3 or appeal to a superior court, 3 as 
also agreements by a husband not to molest his 
wife 4 or by a wife not to claim her dower. 3 But 
I shall have to deal with negative contracts 
in more detail later on. s It will therefore suffice 
to state now that specific relief is^ enforced in 
such cases by means of an injunction, damages 
being purely conjectural. 7 

Returning to affirmative contracts I may in¬ 
stance an agreement to accept chattels in satis¬ 
faction of claim on a bond and mortgage, 8 or an 
agreement by the payee of a note to indorse pay¬ 
ments thereon, 9 as the case of a contract for the 
breach of which it is not practicable to estimate 
damages in money. In Phillips v. Berger u the 
contract was about a chose in action, viz., the 
sale or compromise of a judgment-debt; there 
was an agreement to accept a promissory note 
given by a third party for a portion of this debt, 
and the court held that damages would furnish 
no just and adequate compensation. 

Under this head also should the cases of con¬ 
tract to sell or supply patented or scarce articles, 
referred to above, be probably brought. 11 
An agreement to renew a lease of a newspaper 
has been specifically enforced in America. 13 

Lord Hardwicke, C,, was of opinion that an 


1 American Co. v. Grossman , 57 
Fed. R m 1031 , Ames, 134. 

8 Blake v. White, [1835] I Y. & 
C. Ex., 420. But see I.C.A., s. 28. 

8 A mir A U v Inderjit Koer, [ 1871 ] 
9 B. L R, 460, P C ; Anant Das v. 
Ashburner & Co., [1876] 1 All , 267, 

4 Sunders v Rodney, [1852] 16 
Beav,, 207 

5 Dyke v. Rend all, [1852] 2 DeG. 
M. &. G , 209. 

4 Lect, XII infra. Cf. Langdell, 


Eq j?, 68-72. 

7 2 Story, Eq 1850, s. 722 a. 

8 Very v. Levy , [l$sO *3 How., 
345, 2 Keener, 101. 

6 Kopplien v.. Kopplien, 8 Fox 
Civ. App , 625; 2 Pomeroy, Eq. R t 
i27r. 

10 2 Barb,, 609, 8 Barb., 527, 
u Ante, 1 14; 2 Pomeroy, Eq, R 
3. 749, p. 1265. 

18 Floyd v. Starrs, 144 Mass,, 56. 
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agreement for the sale of several timber trees 
marked and growing at the time it was reduced 
into writing, was capable of specific performance. 
I he peculiar features of the agreement were that 
the consideration was payable in six annual in¬ 
stalments, and that the purchasers were to have 
eight years for disposing of the same. The Lord 
Chancellor, following Taylor v. Neville? thought 
such a contract differed from those .that are imme¬ 
diately to be executed, 2 I he reason was stated 

,%, Lcach > ' * C. ( in a later case 3 to be this, _ 

he profit upon the contract being to depend 
upon future events, cannot be correctly estimated 
m damages where the calculation must proceed 
upon conjecture," 4 Arid upon this ground an agree¬ 
ment to purchase from an assignee for 2s. 6d in 
the pound certain debts which had been proved 
under two commissions of bankruptcy was enforced 
in specie against the purchaser. The learned Vice- 
Chancellor said it was a “contract for the sale of 
the uncertain dividends which may become payable 
from the estates of the two bankrupts," and “a 
court of equity will decree specific performance 
because damages at law cannot accurately re¬ 
present the value of the future dividends ; and to 
compel this purchaser to take such damages would 
be to compel him to sell these dividends at a con¬ 
jectural price." 5 He referred to Ball v. Cows . 6 in 
which case the House of Lords decreed specific 
performance of a contract to pay the plaintiff 
a certain annual sum for his life and also a certain 
other sum for every hundred-weight of brass wire 


1 “A case not in Peere Williams, 
not reported at *11, .»nd »9p*rrntfy 
only dtod from minuter! pt/' p t r 
Wood, V, C, Pollard v. Clayton, 
[i 855 ] 1 K,& J, 462; 

* Buxton v, LisUr , [1746] 3 Atk., 


383, 1 Ames 17. 

*A<U,r!j V. Risen, [18*4] J SI®. 
& St., 607, 1 Amt*, ^8. 

’ Cf. » Story, A, 

6 i Ames, 59. 

8 [1710] 1 Bro. P. C„ 144, 
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manufactured by the defendant during the life of 
the nbiintiff." 

The reason that in the ease of a sale or assign¬ 
ment of a chose in action legal damages mav be too 
uncertain or con|ectural to constitute an adequate 
cornnensation 2 is easily intelligible. The price 
would depend upon a there guess. But the dis¬ 
tinction sought to be made between a contract 
regarding chattels the performance of which 
mav be distributed over a number of years and 
another which is immediately to be executed, 3 
seems to be artificial and unsound, and has, not 
unnaturally, been questioned by high authority. 4 
As Jessel, M; R., said in a more recent case 3 
“To say that you cannot ascertain the da¬ 
mage in a case of breach of contract for the 
sale of goods, say in monthly deliveries extend¬ 
ing over three years, is to limit the power of ascer¬ 
taining damage in a way which would rather 
astonish gentlemen who practise on what is called 
the other side of Westminister Hall. * 6 There 
is never considered to be any difficulty in 
ascertaining such a thing.'’ "The mere want of 
exactitude in the measure of damages at com¬ 
mon law has not always been held a sufficient 
ground for the equitable jurisdiction.” 7 


1 Tn Withy v. Cottle , [1823] 1 Sim. 

& St., 174, an agreement forthe pur¬ 
chase of art annuity payable out, of 
the dividends of sfnch was speci¬ 
fically enforced, Clifford v. TurrelL 

U l8l, l T v. h 0 Ch . 138; Kenny 
v. Wexkam, ["tS^I 6 tVTadd., K<; : 
Keenan y. Handley, f 1864] 2 DeG. 
J * S 283 ; Swift v Swift 3 fr, 
r,q.. 267 So also a contract for 
the payment of alimony to a 
divorced wife fin America Y Firm, 
v. Peterson. t6 ? Til . j6q. But 
a contract to sell a life-interp«t in 
the public funds was not specifically 
en forced i n Brmley v. Collin «\ f 1831 ] 
You - 3 * 7 , 330. 34 R.R., 277 An 
agreement to give a deed of annuity 


was enforced in AuMn v. Holt } 

2 K.& J., 66 . 

’ 4. Pomeroy, Eq . J, s 1402. 

3 See also some American cases 
cited, t Ames, 48, n 2. 

* Pollard v. Cl avion, f 1 8 ? 51 I K. 
& F, 462, 476, fWood, V C.); 

Fotkergill v. Rowland. T17 
Eq.. rt2, 140 fTessel. M Rd; Aus¬ 
tin, Juris, n 808 ; Frv, cf Jones 
v NewhrtU. Tr874I rr$ Mass., 244. 
2 Keener. 87. qa But see Pomeroy, 
S.P s re; and note 

a FnfhrreiB v. Rowland , supra ; 
1 Ames, 112, 

* That is, Courts of Common 
I,aw. 

7 Fry, 28 , 
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On the ground of uncertainty of assessment 
of damages must also be justified the cases in 
which agreements for sale or assignment of 
patents have been specifically enforced. “I am 
of opinion,” said Roniillv, M. R., “that where 
there is a valid contract for the sale of a patent 
this court will specifically enforce it in a suit by 
the purchaser against the vendor and will make 
the latter execute a conveyance. I am also of 
opinion that the opposite is equally true and that 
the vendor may come into equity for the purchase- 
money.” 1 The jurisdiction may be supported in 
fact on two grounds. A patent is a thing which 
the vendor alone can supply,’ and the value of a 
patent right cannot be ascertained by computa¬ 
tion. 3 As an American judge explained the 
matter : “All the data by which its value can be 
estimated are yet future and contingent. Ex¬ 
perience may prove it to be worthless; another 
and better invention may supersede it ; or it may 
itself be an infringement of some patent already 
existing. On the other band it may be so simple 
in its principle and construction as to defy all com¬ 
petition and give its owner a practical monopoly 
of all branches of business to which it is applic¬ 
able. In any event its value cannot be known 
with any degree of exactitude until after the lapse 
of time and even then it is doubtful whether it can 
be ascertained with sufficient accuracy to do 
substantial justice between the parties by a com¬ 
pensation in damages.” 4 


1 Cogent v. Gilson. [ 186^] 33 
Beav., 557, r Ames, 56 {patent for 
improvement in the manufacture 
of saddles). Cf. Printing Co. v 
Sampson , l i 875] 19 Rq., 462(agree¬ 
ment to assign futuie patents) ; 
Sweet v. Cater, [1&43J 11 Sinn, 572; 
Sims v, Marty at, [1851J 17 Q. B,, 
*81 (copyrights) and American 


rases cited in 2 Pomeroy, Eo R 
1267, * 34 

* 2 Pornerov, Eg 7?., s. 751. 

* A dams v Mes singer, supra (Pat' 
ent for working team injectors) 

* Per Carpenter. J., Corbin v. 

Tracy, [1867] 34 Corm., 325, 7 

Keener, 34, 
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Upon the same ground of damages being 
uncertain and conjectural I apprehend decisions 
ordering specific performance of a contract to 
insure life' must be supported. The jurisdiction 
has been said in America to be based upon the 
complications and embarrassments incident to an 
action at law to enforce the contract. 1 * 3 But this 
ratio is not likely to be sustained by judges in 
India. Agreements for sale 3 and purchase 4 of a 
debt or to execute evidence of indebtedness 5 or to 
deliver a paid-up life insurance policy for a certain 
sum 6 or to give up notes in the hands of a holder 
in order that the maker may cancel them 7 have 
been similarly enforced in specie. 

I have already referred to some contracts 
between husbands and wives There has been 
some doubt expressed in England and America 
as to the validity of agreements for separation bet¬ 
ween them. In Lord Eldon’s opinion, e.g. t a settle¬ 
ment creating a separate maintenance by volun¬ 
tary agreement between husband and wife was 
in its consequences destructive to the indissoluble 
nature and sanctity of the marriage contract. 8 
It is now, however, well established that a court 
of equity has jurisdiction to enforce the specific 
performance of an agreement for present separa¬ 
tion of husband and wife by the execution of 
proper deeds for that purpose 9 or, if the deed has 


1 Herfitti v. Mutual Life Insur¬ 
ance Cumtany „ 12 Ped. R, 807, 
oU er casesciteo, 2 Pomcioy, Eq P., 
1270, n 41, 1 Antes, ft0, n, 4. Pom¬ 
eroy, S r., s 16, p 21. 

• 2 Pomeroy, Eq ft , s 753. Cf, 
Tay lac v. Merchants Eire Insurance 
Co , [3850J 9 How., 390, 1 Antes 60. 

9 Cutting v. Dana , [*874] 25 M. 
J. Eq., 265, 2 Keener, 60 

4 Wright v. Bell, [ 18 * 8 ] 5 Price, 

32$, 2 Keener, 9 

• Hicks v. lurch, [1888] 72 Mich., 

3U, 3 Keener, 57. 


0 Hughes v. Piedmont Life Ins , 
Co,, 55 Geor., in. 

* Tuttle v. Moore , 16 Minn*, 123, 
9 Sf John v St John, [1805] 
II Ves., 5.26, 530 Westmeath v. 
Salisbury, [1831] 5 Bli N. S„ 
339 See 2 Kent, Com., 
also Collins v Collins , 93 Am. 

Dec., 606 ; Sc ho tiler Domestic 

Relations, Cb. XVII. See Everslev, 
Dom. Pet, Ch. XVII 
y Wthon y. Wilson, [184.8] 1 
H. L. C, 538, [1856J 5 H, L. 
C, 811, 840; Besani v. Wood, 
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been executed, to enforce its stipulations, e.g., 
not to sue for restitution of conjugal rights. 1 
As in England a husband cannot contract with 
his wife without the intervention of some third 
person it used to be usual at one time for 
trustees to be appointed by whom the provisions 
for the wife’s separate maintenance might be 
enforced. 3 But this does not seem necessary 
now. 3 Consideration to support contracts for 
separation is also sometimes peculiar. 4 Except 
where creditors and purchasers are concerned, 
the court will not weigh the consideration in too 
nice scales, says Mr. Eversley, and the mere 
agreement of the parties to execute a deed of 
separation and to live apart is sufficient to render 
it binding on both of them, both as regards 
their pecuniary and social status towards one 
another. 5 But as cases of this description in 
India are still happily very rare I will not pursue 
the topic further. 1 will only add that perform¬ 
ance of a contract on marriage for the settle¬ 
ment of either personal or real property or both 
will generally be enforced by the court. 6 

An agreement to transfer the right of an heir 
apparent or spes successions is invalid under the 
statute law of India. 7 Such a transfer is said to 


[1879] 12 Ch. D,, 605. Contra as 
to agreements for separation, 
Cartwright v, Cartwright [1853] 
DeG. M. & G., 9 82, 6 R. C., 
368. "I apprehend the theory 
of the la v to be," said Knight- 
Bruce, L J , “ that a man and 
his wife cannot live in a state of 
separation from each other with¬ 
out some failure on the part of 
one or both in the performance 
of duties in the fulfilment of 
which society has nn interest,’* 
ibid, 989. But see Eversley, 
op cil 4S2. 

1 Hunt v Hunt, [1862] 4 

DeG. K, & J., 22 r, 1 Ames, 131. 


* Hope v. Hope , [1857] 26 L. 
J,, Ch., 417; Legard v, Johnson, 
fi 797 j 3 Ves., 352, 359. 

a Vunsibtart v. Vansittart , 

[1858] 4 IC, & J., 62 ; McGregor 
v McGregor, [1888] 21 Q B. D,, 
424. See Pollock, Con (W W,), 92 
•Fry. Pt. VI, ch v?; Water¬ 
man. s, 42. 

5 Dom Bel., 460. 
w Harvey v. Ashley , [* 74 *] 3 
Atk , 61 r ; Jeston v. Key, fx871] 

6 Ch*,610. Eversley, Dom Re}., 147, 
7 T P. A., s 6 (a) ; Samsuddin v. 
Abdul Hus sen, [19)6] 31 Bom, 166; 
JJhoorjeti v. Dhoorjet'i [1906] 30 Mad, 
201. 
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defeat the intentions of testators or be in fraud 
of parental authority. An agreement for the 
assignment of an expectancy as such is therefore 
no more enforceable in India than it was by the 
civil law of Rome 1 2 or the common law of 
England. 3 Where, however, the estate expectant 
subsequently vested in the assignor, courts of 
equity compelled him to carry out his agree¬ 
ment and make a legal conveyance, if neces¬ 
sary. 3 Thus where two sons entered into an 
agreement to divide equally whatever they might 
receive from their father by will or otherwise, 
the contention that this was a scheme on the 
part of the sons to protect themselves from the 
consequences of misconduct and to defy parental 
authority was repelled, and the agreement was 
specifically enforced. Shadwell, V.C., thought 
that, as the testator (father) had the power 
to give property to his sons without the power of 
alienation but did not choose to do so, he had 
allowed it to become liable to all their antecedent' 
contracts. 4 As Tilghman, C. J., observed : .“If 
one enter into articles to convey in case subse¬ 
quent events should make it lawful, there could 
be no doubt that in equity he would be decreed 
to convey when he afterward acquired the 
power.” 5 So in England it has been said to be 
an ‘ undeniable proposition that when a person 


1 PoLhier, Obligations , pt. I., 

cb. 1 , s. 4 , p*r X 2 . 

1 Shell Touch. 3*9, Janes 
v. AW [1789] 3 T. R„ 88, 93. 

I<r y, pt. V, ch it; Water- 
rnan. 3. 37. 

1 Withered v Withered^ [1828] 

2 Sim , 183. Cf. BeckUy v. New- 

W. [1723] 2 P . Wins., 182 j 

Lyde v Mynn , [1833] 1 My, 

~ K , 683 • Harwood v. Tooke^ 
2 Sim., 192; Cook v. 
Fields [1850] 15 Q. B., 460 


(agreement to sell estate If 
devised to vendor by person 
then living) ; Ramckandra v. 
Dkarmo, [1871] 7 B. L R , 341, 
345 Ram Ntrunjun v Pmvag 
Singrk' [1881] 8 Cal., raB: Gila- 
hai v. Bulajl [1892] 17 Bom.* 
232; i Wh & T, 314. 

J Me Williams v, Neely 2 
Serg, & 507. Cf Vai-kk v 

Rdwrrds, n Paige Ch , 2 qo ; 
Waterman, 48. n. 6. 
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enters into a contract without the power of per¬ 
forming that contract and subsequently acquires 
the power of performing that contract, he is 
bound to do so. 1 Thus where an heir apparent 
or contingent remainderman conveyed an estate 
absolutely or in fee to a purchaser for valuable 
consideration, and afterwards succeeded to the 
estate {the life in being having determined or the 
contingency having happened), he would be 
held bound to make good his sale. 2 For in such 
cases the conveyance proving to be defective 
the vendor could not plead that the contract had 
been already discharged by performance, 3 and the 
interest, when it accrued subsequently, would feed 
the estoppel. 4 The Indian Legislature has adopted 
the same principle in the case of contracts to sell or 
let property made by a person who has only an 
imperfect title thereto. The purchaser or lessee 
in such case has the right, if the vendor or lessor 
has subseqently to the sale or lease acquired 
any interest in the property, to compel him 
to make good the contract out of such in¬ 
terest. 5 The title must be imperfect at the date 
of the contract 6 and some interest must have been 


1 Came v, Mitchell , [1846] 15 
L. J. Ch,* 287 ; cf. Holroyd v. 
Marshall , [1862] 10 II, L. C. } 

19*, 211. 

* Clayton v. Duke of Mew- 
castle, [1682] 2 Ch. Cas , 112, 
22 E. R, 871 ; Ascough v, John¬ 
son, [1688] 2 Vern , 66; Neel v. 
Bealey,\l%z 9] 3 Sim., 103, 116; 
Smith V. Baker, [1842] I Y. & 
C. Ch., 223, 62 E. K., 864; 

Smith v. Osborne, [1857] 6 H. L, C., 
375 , $ ( )°< 398 . 

® 2 Williams, V. & P.t 1055, 

1 “ If the conveyance to the 
purchaser contained a precise 
averment of the vendor's seisin 
in fee or other right sufficient 
to work an estoppel at law then. 


if the vendor had not the estate 

specified at the time of con¬ 
veyance but afterwards acquired 

it, the same Avould immediately 
pass to the purchaser, his heirs 
or assigns, without, any further 
conveyance, by the effect of the 
estoppel. ” Ibid, 1056-7- Cf. 2 
Dart, V 6» P t , 818-9; Sug- 

don, 745. 

a S.R.A,, s. 18 ( a ). Ram Nirutt- 
jun Singh v. Prayag Singh, fi88l] 
8 Cal., 138, 143-5. 

6 Or subsequently become so after 
the agreement for sale or lease is 
effected, Sa rju Prasad v. Wavir Alt\ 
[1900] 23 AH, ny., (here after 
agreeing to grant plaintiff a lease, 
the lessor granted a lease to a third 
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acquired at the date of the enforcement of the 
sale or lease. Thus where a member of a joint 
Hindu family which consisted of the vendor, his 
adopted son, and an uncle, sold, without necessity, 
some joint land and during the pendency of the 
purchaser’s suit for specific performance, the 
uncle died and a gift made by him was declared 
invalid, the purchaser was held entitled in Madras 
to a decree for one-half of the land, that being 
the share to which his vendor had become entitl¬ 
ed on the date of the decree. 1 

Where the defendant has not the present ®- g \ A . 
ability to perform the contract, but he is able to s *' ’ c v 
acquire it, equity will compel him to do so and 
carry out his agreement," This rule we find em¬ 
bodied in two clauses (b) and (c) of section 18, 

Specific Relief Act. Clause (b) runs thus 

“Where the concurrence of other persons is 
necessary to validate the title, and they are bound 
to convey at the vendor’s or lessor’s request, the 
purchaser or lessee may compel him to procure 
such concurrence.” 

It is important to note here that the defect in 
the vendor’s or lessor’s title must be due to inabili¬ 
ty to convey without the concurrence of a third 
person, and this third person must be under a Th i r d party’s 
legal obligation to convey at the vendor s or consent, 
lessor’s request. A Hindu father governed by the 
Mitakshara, ef., may be compelled to obtain the 
assent, of his son when transferring family property 
for the discharge of an antecedent debt. You 
will further notice that the clause has been so 
worded as effectually to repudiate the extraordi- 

party who had no notice of the pre- 262 (mortgage), 
vious contract; held first lease would * Came v. Mitchell, [ 1846 J *5 
take effect after expiry of second J. Ch , 287; Browne v. Warner t 
lease*. [1808] i 4 Ves, 4 t 2 ; Walker v. Bar- 

1 Virayya v. Hanumanta , [1890] ff^[r8l8j 3 Madd , 247 (indemnity 
14 Mad., 459 Distinguish Ramasatnt secured on real estate), 

Bamasami [1907] 30 Mad. 
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narv doctrine maintained by some old judges in 
England that where a husband possessing a con¬ 
tingent or immediate interest in an estate, cove¬ 
nanted for valuable consideration that his wife 
should join him in the conveyance of that estate, 
he could be decreed to procure her concurrence, 1 
Under the Indian law a person cannot be indirect¬ 
ly compelled by a decree to do what he or she 
is not legally bound to do.® Clause ( c ) runs 
thus:— 

“Where the vendor professes to sell unencum¬ 
bered property, but the property is mortgaged 
for an amount not exceeding the purchase-money 
and the vendor has in fact only a right to redeem 
it the purchaser may compel him to redeem the 
mortgage and to obtain a conveyance from the 
mortgagee,” 

This is an exception to the maxim Caveat 
emptor 3 and it covers only the case of a contract 
of sale, where the vendor professes to sell un¬ 
encumbered property. This profession may be 
made eiiher by a false statement or by silence 
where there is a duty to speak. 4 The vendor 
must at the time of making such profession 
still own the equity of redemption, and the 


1 "There have been an hundred 
precedents/’ said Jekyll, M.R., 
"where, if the husband for a val¬ 
uable consideration convenants that 
the wife shall join with him in a 
fine, the court has decreed the hus¬ 
band to do it, for that he has under¬ 
taken it, and must lie hy if. if he 
does not perform it ” Hallv Mardy^ 
f * 733 ] $ P. Wrns.. 187, 1 Ames., 66. 
"But the ahsurdiiy of such a course/' 
says Sir E. Pry, “is obvious because 
the Court of Chancery was thus 
putting all the compulsion it could 
upon the wife to an act of which 
the essence is that it is done with¬ 
out compulsion ;the Court of Chan, 
eery was distressing her to give her 


consent while the Court of Common 
Pleas was examining her to see 
that she was acting from free will 
alone ” Sp Per 4032. The doctrine 
is now exploded ; Bryan v. Woolley , I 
Rro P. C., 184; Emery v* Wise t 
[1803] 8 Ves*, 505. Cf. Riesas 
Appeal, [1873] 73 Pa-, 485, 1 Ames, 
254 . 

3 Cf. 2 Story Fq , 731-5* 

9 Broom, Legal Maxims, 589 599. 

4 “Silence ig innocent and safe 
where there is no duty to speak.” 
Per Lord Macnaghten, Chadwick v, 
Manning [1896] A. C, 231, 238. 
Sec also Turner v. Green x [1895] 2 
Ch. ( 205, 1 Ames, 366. 
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amount of the incumbrance should not exceed 
the purchase-money. Where all these conditions 
co-exist, the vendor has both the right to perfect 
his title and the means of doing so, and he 
may be compelled to do so at the instance 
of the purchaser. 1 Equity accordingly will even 
compel a vendee to take a title subject to a 
pecuniary charge against which there is adequate 
security. 2 Where the mortgage money may be 
without difficulty deducted in full from the pur¬ 
chase-money, there is no ground for the vendee s 
refusal to perform. 3 On the other hand, where 
a mortgaged property is sold as. free from in¬ 
cumbrance, the purchaser is entitled to compel 
the vendor to pay off any incumbrance that may 
be found to exist. 4 

Mr. Justice Collett thinks that this clause was 
intended to be limited to the case where the 
transaction between the parties is still incom¬ 
plete by reason of the conveyance not having 
been made or the purchase-money paid or both. 
For after the transaction has been completed, if the 
purchaser is charged with a prior incumbrance, 
his remedy, if any, is to sue the vendor for damages 
for breach of contract. 5 This learned commentator 
also points out that the words <( obtain a convey¬ 
ance from the mortgagee ” cannot be taken to 
imply that the English rule that the legal estate 
is in the mortgagee and on a redemption it must 
be reconveyed and vested in the mortgagor is 
applicable or in force in respect to mortgages in 
India. 6 The expression used is probably loose, 
for the Indian Transfer of Property Act clearly 


1 Nelson, S.KA.. 157. 

4 Halsey v. Grant, [1806] 13 
Ves., 75 ; Borniblow v. Shirley % 
[1806] ibid, 81. 

8 Guy net v Mantel , 4 Duar, 86; 

21 


Waterman, 709. 

4 Khitsidas y, Shib Narain y 

[1905] 9 C. W. N., 178. 

A Sp. ReL, 136, 

6 Ibid. 
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view 
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recognises no such doctrine. Of course the con* 
veyance from the mortgagee can be only of such 
interest as he lias under the mortgage.' 

I now come to another class of cases where 
damages in money are not practicable. This is 
the class contemplated by clause id), section 12, 
Specific Relief Act. The illustration given in the 
Act is as follows : - 

“ A transfers without endorsement but for 
valuable consideration a promissory note to B. A 
becomes insolvent and C is appointed as assignee, 
B may compel C to endorse the note, for 
C has succeeded to A’s liabilities and a decree 
for pecuniary compensation for not endorsing the 
note would be fruitless.” 

C is the assignee of A and endorsement 
by him is necessary to substantiate the right 
of the transferee . 3 But the legislature here 
seems further to sanction the doubtful doctrine 
that insolvency of the defendant is a ground 
for decreeing specific performance. No doubt 
an insolvent defendant is not liable to respond 
in damages and “although this view of the 
personal responsibility of a defendant seldom 
seems to enter into the consideration of courts of 
equity, they taking it for granted that what a 
party is bound by law to do, he can do and will 
do, this consideration of personal responsibility is 
riot always disregarded .” 3 But the doctrine in 
an unqualified form seems in conflict with sound 
principle in at least two respects. “ In the first 
place,” to quote Mr. Pomeroy, “ such a rule 
makes one under such a contract a preferred 
creditor.” In the second place, the inadequacy 


1 I Stokes, A.-I. Codes , 956, 

n. 

* Watkins v. Maule , [ 1820J 2 
J. & VV., 237, 243. Distinguish 
&/ge v. Bumford, [1862] 31 


Beav., 247. 

3 Per Shelden, J,, Parker v, 
Garrison , [i87r] 61 III., 250, 1 Ames, 
45. See eases cited in «, i, ! Ames, 
47 . 






PERSONAL ACTS. 163 


of the Segal relief, which is the basis of equitable 
remedies, is ordinarily in the nature of that relief 
in cases of a certain type, not in the difficulty of 
collection of damages in the individual instance . 1 2 
“ It is the contract itself/’ said Andrews, C.J., 

“which gives to or takes away from the court its 
jurisdiction; not the wealth or poverty of the 
party defendant ." 1 , 

Clause (d) will also apparently apply to con- ac! 

tracts for personal acts and proceedings . 3 I have proceedings, 
already dealt with a number of such contacts. 

So I will content myself here with two or three 
illustrations. An agreement to invest money in 
lands and settle them in a particular manner, or 
to settle the boundaries between tw'o estates, or 
to enforce a right of pre-emption (or restrain its 
violation) may be the proper subject of a decree 
for specific performance, as it is probable that 
pecuniary compensation cannot be got for the 
non-performance of the act agreed to be done. 

So also an agreement between the plaintift and 
the defendant that the former should furnish a 
large number of peach trees, and the latter should 
plant them on his farm, market the fruit, and 
account for the profits . 4 In an old case a con¬ 
tract to keep the banks of a river in repair was 
specifically enforced . 5 The court may not be dis¬ 
posed to order specific performance of an agree¬ 
ment to repair or farm or mine by reason of 
practical difficulties in the way of the execution of 
its decree,® but where the agreement is for the 
execution of a deed or lease, there will not be the 


1 2 Pomeroy, £V/, R 1266, ?/. 30 
Cf, Pomeroy, S. P. ss. 26-7 

2 DiPs v. DoebUr t [1892] 62 conn,, 

366, 2 Keener, 294, Cf Knott v. 
.Manufacturing Co., [1888] 30 W, 

Va , 790, 796. 

8 See 2 Story, Eq. y ss. 729-730. 


4 Mcknight v. Robbins, I Hals ted 
Ch , 229, (plaintiff had furnished 
the trees as contracted). 

11 Kilmorey v Thackeray , 2 Br» 
Ch , 343 (cited) 
a Lect. IV, infra. 
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same hesitation to interfere. Wood, V.C., ex¬ 
pressed his concurrence in the view that “where 
persons have entered into an agreement to execute 
a deed containing certain provisions, the court will 
order the execution of such deed, without regard 
to the question whether or not its provisions are 
such as the court can decree to be specifically 
performed ; and that it will in such cases consider 
it to be the substantial part of the agreement, that 
a deed should be executed so as to vest in the 
parties the legal rights which they have mutually 
agreed to confer.’’ 1 

Here it will not be out of place to note that 
in the increasing complexities of modern business 
relations, equitable remedies have necessarily and 
steadily been expanded and no _ inflexible 
rule has been permitted to circumscribe them. 2 
Specific performance therefore is not restricted to 
the cases for which precedents exist, but is given 
wherever the broad principles which control the 
subject make such relief proper. 3 * * * * * Equity courts 
in England have, for instance, entertained jurisdic¬ 
tion in respect of cases where the contract, if any, 
is not strictly speaking, a matter of agreement 
between the parties but is ‘statuteable, 1 he 
Lands Clauses Consolidation Act confers upon 
railway and other companies compulsory power 
to acquire the land of private owners for public 
uses. Where a notice to treat for certain land, as 
prescribed by the statute, is served on the owner 
by the company, and specially where, in pursu¬ 
ance of such notice, the price to be paid for the 
land has been fixed by the arbitrator, the parties, 


3 Stockerw Wedderlurn , [1857] 3 

K. & J , 403* Paxton v. New¬ 

ton, [1854] 2 Sm, & G., 437, 44°; 

JC<tV v. Jfmmon , [1864] 2 H & M , 

218, Wharton v, Stouten 6 urgh,[ 1882] 

35 N, J. Eq, 2O6, 278; 3ee also 


Stewart v. Kennedy, [1890] 15 A C 
75’ I0 4- 

* Union Pacific Co. v, Ky, 
163 U.S , 564, 6oo. 

8 3 Page, 2442, 
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by virtue of the statute, acquire the rights and 
obligations of vendor and purchaser. There is no 
contract properly so called, for the private owner 
has no power to refuse and no acceptance by him 
is necessary, but equity treats the relation as con- 
(actual and will grant specific relief against 
either of the parties at the suit of the other. 1 In 
India, as in the United States,* apparently no 
such relation arises from the commencement or 
prosecution of the proceedings, for under section 
ol our Land Acquisition Act, the Government 
is at liberty to withdraw from the acquisition of 
any land of which possession has not been taken 
except in the case provided for in section *6. J 
Where possession has, however, been taken, 4 it 
is compulsory on the Government to complete 
. . acquisition, and a suit for specific relief will 
it is apprehended, lie even in this country, unless 
no award has been made as to the amount of 
compensation payable for the land in question. 5 


<SL 


Cri| ps, Comp , 2jj, also 56; 2 
6 i 1, 421.2 footci). 


1 Walker v Eastern Counties Ry t 
Co f [1848] 6 Hare, 594, 2 Keener. 
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LECTURE IV. 

Contracts not Enforceable. 

I propose to discuss today in a general way 
those contracts which a court of equity does not 
ordinarily enforce. Now there are some agree¬ 
ments that a court of law does not enforce. In 
the case of these agreements in the event of a 
breach, there can be no decree for damages, much 
less can there be a decree for specific perfor¬ 
mance. 1 These agreements are spoken of as 
void by the Indian Contract Act. It is not my 
purpose to discuss in detail the provisions of the 
Indian Contract Act in respect of void agree¬ 
ments, but it is desirable before 1 proceed fur¬ 
ther that I should briefly indicate the nature of 
these agreements. 

Now it needs no argument to show that where 
the parties have never agreed at all there can be 
no agreement of which the law can take notice. 
“It is essential,” said Lord Hannen, 2 “to the 
creation of a contract that both parties should 
agree to the same thing in the same sense. 3 
Thus if two persons enter into an apparent con¬ 
tract concerning a particular person or ship, and 
it turns out that each of them, misled by a simi¬ 
larity of name, had a different person or ship 
in his mind, no contract would exist, between 
them. Raffles v. Wichelhaus!'* * So where A 
agreed to sell and B agreed to buy an object 


1 case of agreements for 

6 iile of ships in England, McCul ~ 
mont v, Rankin, [*852]* 2 De r K M. 
G., 403, 42 E.R., 928. 

* Smith v Hughes , [z87r] 6 Q. 13 .J 


597, 609. 

a Cf I. C» A., 3, 13. 

* [1864] 2 IK & C,, 906, Finch, 
459, 6 K. C. # 198, Cf. 1 C. A, 

S. ZQ. 



MISTAKE, 


\6y 



which was not in existence on the date of the 
supposed agreement, there was nothing to buy 
and sell and there could be no contract. 1 Cases 
like these are said to be void for mistake. Now 
it should be noted that mistake, whether of fact 
or of law, does not denote any general legal 
principle, nor is capable, taken alone, of explain¬ 
ing any departure from the normal grounds of 
decision, 2 We shall see later on that mistake 
may be a ground of special relief. At the present 
moment, it will suffice to note that where an 
agreement is nullified by reason of a funda¬ 
mental error, this error may relate either to (a) 
the nature of the transaction, or (b) the person 
of the other party, or (c) the subject-matter of 
the agreement. 3 An error as to the subject-matter 
of the agreement is illustrated by the cases al¬ 
ready referred to where the subject-matter of the 
supposed agreement was either different in the 
intention of each party or it was non-existent. 4 
In the first class of cases there is no common 
intention: in the second class there is a common 
error. Where the error relates to the nature of 
the transaction, e.g., if an illiterate man have 
a deed falsely read over to him, and he then seals 
and delivers the parchment, it is nevertheless not 
his deed.” 3 In the case in which the above 
observation was made, a very old man was induced 
to endorse a bill of exchange for £ 3 ,ooo, being 
told that it was a guarantee. The court held that 


1 U C A s. 20, ill {a), ( 6 ) and 
U') ; Pollock's com. 93 ; Couturier 
v Hattie, [1856] 5 H L. C., 673, 
6 R. C., 204.s Strickland v. Turner , 
[1853] 7 Ex, 208, See also 

Pollock, Cow- (WAV.), 611-4. 

3 I C A 57 

8 Pollock’' Con. <W. W-), 583 

et seq, also his commentary on L C. 
A., s 13. 

* Cf* S R, A , s. 3 i. ch{ A) t ill; 


Cochrane v. Willis, fltos] 1 01,58, 
(agreement for sals of annuity, an¬ 
nuitant dead', 

11 Foster v. Mackiunon , [1869] 4 
C. P , 704, 7II; Thorough goad's case , 
[1582] 2 Co. Rep., 9 A n 9 6 R. 

C., 202 ; Benjamin, Sale, 100; Law- 
son, Con., ss. 212-3 (citing a number 
of American cases) Distinguish 
Hawatson v, WM [1907] I Ch., 
537 - 
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an indorsee for value was not entitled to recover 
from the defendant, who never intended to sign, 
and therefore, in contemplation of law, never did 
sign the contract to which his signature was 
appended. Such cases, however, are generally 
complicated with circumstances of fraud. 1 

An error as to the person of the party with 
whom one is contracting may be illustrated by the 
leading case of Cundy v. Lindsay? The facts of 
this case briefly were these : One Alfred Blenkarn, 
who occupied a room in a house looking into 
Wood Street, Cheapside, wrote to Lindsay & Co., 
linen manufacturers, proposing a considerable 
purchase of their goods, and in his letter he used 
the address, “ 37, Wood Street, Cheapside,” and 
signed the letters (without any initial for a Chris¬ 
tian name) with a name so written that it 
appeared to be “ Blenkiron & Co.” Now there 
was a respectable firm of that name, " W. Blenk¬ 
iron & Co./’ carrying on business at 123, Wood 
Street. Lindsay & Co, sent letters, and after¬ 
wards supplied goods, the letters, goods, and the 
invoices accompanying the goods, being all 
addressed to “Messrs. Blenkiron & Co., 37, Wood 
Street.” The goods were received by Blenkarn 
at that place, and disposed of to Cundy and an¬ 
other, who were entirely ignorant of the fraud. 
The House of Lords, affirming the decision of the 
Court of Appeal, held that as Lindsay & Co. 
thought they were dealing with Blenkiron & Co., 
and knew nothing of Blenkarn, and had no inten¬ 
tion of dealing with him, there was no contract, 
and Blenkarn acquired no property in the goods. 


1 Kennedy v. Green , [1834] 3 M. 
& K., 699; 40 E R., 266 Distinguish 
Hunter v. Watters, (1S71] 7Ch., 75, 
84, and Terry v Tuttle , 24 Mich., 
206, 212, Pollock <W.W.) $88, 

* [I8?S] 3. A.C., 459, 4+1 i 


Bolton v. Jones, [1857] 2 H. & N., 
564, Finch, 450; Boston Ice Co, v. 
Potter, [1877] 123 Mlibs., 28. Distin¬ 
guish Hollins v. Fowler , [1874] 7 
H.L, 757 , 2 R-C., 410, 



LAWFUL CONSIDERATION, 


169 


~ ' V' 


Nor will an agreement be enforceable at law 
unless made by parties competent to contract. 1 * 
This incompetency may be by reason either of 
minority 8 or lunacy or disqualification created by 
any law to which the person is subject. 3 

Nor is an agreement enforceable in India un¬ 
less it is supported by consideration. This consi¬ 
deration may be good or valuable, and will gener¬ 
ally be found to consist in some detriment suffered 
by the promisee. 4 

This negative rule is not to be found expressly 
formulated in the earlier sections of the Indian 
Contract Act, but it is pre-supposed throughout, 5 
and is stated with its exceptions in section 25.® 
This topic of consideration will have to be con¬ 
sidered in greater length hereafter. 

Section 10 of the Indian Contract Act 
further requires that an agreement to be a con¬ 
tract should be made for a lawful consideration 
and with a lawful object. Section 23 of that 
Act provides : “ The consideration or object of 

an agreement is lawful unless—it is forbidden by 
law: or is of such a nature that, if permitted, 
it would defeat the provisions of any law; or is 
fraudulent; or involves or implies injury to the 
person or property of another; or the court 
regards it as immoral, or opposed to public 
policy. In each of these cases, the considera- 


1 1 c. A , S. TO. 

* Mohori Bibee v, Dhurmodas 
Gko>e, [1903] 30 Cal,, 539, P.C.; 
see as to this case i A. L J , 50. 

* I. C. A., ss. a, 12. Lachmie 
Ndrain v. Fateh Bahadur Singh ^ 
[1902] 23 All., 195 In England 
plaintiffs knowledge of defendant’s 
lunacy has also to be shown, Im¬ 
perial Loan Co. v Stone, [1892] I Q. 
B. ? 602 j hut the agreement is not 
void there, as it apparently is in 
India, 

4 I. C. A., 0, 2 (d); Pollock’s 

22 


com., 13-23. 

5 1 .C.A , s. 10. 

* Sir F. Pollock comments on this 
curious method of drafting, I. C. A ., 
124. But this is not peculiar to 
the Contract Act. The Indian Le¬ 
gislature adopted the same method 
in the Evidence Act (l of 1872), 
and the fundamental rule that hear¬ 
say is not admissible in evidence is 
to be deduced from the exceptions 
to that rule formulated in s, 32. 
See Sir W 4 Markby’s commentary 
thereon. 
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tion or object: of an agreement is said to be un¬ 
lawful. Every agreement of which the object 
or consideration is unlawful is void.” I have no 
desire to criticise the language of this enact¬ 
ment—to enquire, for instance, if “ the considera¬ 
tion of an agreement ” means the consideration 
for a promise, and if “ the object of an agree¬ 
ment ” means its actual performance or the crea¬ 
tion of an obligation to perform itor to 
examine whether the divisions are quite logical, 
and an agreement entered into with a fraudulent 
object is not a particular species of the genus of 
agreements contemplating or involving injury to 
the person or property of another. 2 Of fraud 
and cognate topics, I may mention in passing, l 
shall have occasion to treat in some detail later 
on. What I would ask you to realise now is that 
law deliberately refuses to recognise agreements the 
enforcement of which would result (i) in its stulti¬ 
fication, (ii) in injury to the person or property 
of a member of the public, and (iii) in the frus¬ 
tration of the social, political, economical or 
ethical ends which the state seeks to promote. 
Where any rule of positive law directs that 
people shall not enter into a particular kind of 
agreement it goes without saying that such an 
agreement, if entered into, the law will not sup¬ 
port. Where again the immediate result of an 
agreement will be to defeat the provisions of any 
legislative enactment or the rules of any personal 
or customary or judge-made law for the time being 
in force in British India, such an agreement 
cannot be enforced in a law court. 

Agreements, therefore, to sub-let a license to 
sell opium issued under Opium Act, 1878, 3 ora 


1 Pollock, /., C. A., 99. 
* /bid, 10 I t 


* Raghnnath V, Nathv [1S94] 

19 Bom., 626. 
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license to manufacture and sell country liquor 
granted under the N.-W. P. Excise Act, 1887, 1 
are illegal and void. So an agreement by an 
occupancy tenant in the United Provinces to 
sell his occupancy rights 3 or by an ex-proprie¬ 
tary tenant to transfer his rights as such 3 is, in 
view of the provisions of the Tenancy Act in 
force there, illegal and void. So an agreement 
to grant an annual allowance to a Hindu father in 
consideration of his giving his son in adoption, 4 
or an agreement by a Hindu husband that he will 
not be at liberty to remove his wife from her 
parent’s abode to his own house, 5 contravenes 
the spirit of the Hindu Law and is unenforceable. 
On a similar principle, in view of the well-esta¬ 
blished rule of law that no probate can be granted 
of a will, unless it is proved in some form, it has 
been recently held by the Calcutta Court that an 
agreement of compromise as regards the genuine¬ 
ness and due execution of a will, the effect of 
which is to exclude evidence in proof thereof, 6 
is not lawful and cannot be enforced under the 
provisions of section 375, Code of Civil Pro¬ 
cedure. 

In determining, however, the question 
" whether the consideration or object of an agree¬ 
ment ’’ is forbidden by law or calculated to defeat 
the provisions of any law it has to be considered 


1 Debt Prasad v. Rup Rum, [1888] 
10 All , 577 ; cf, Thit hi Pakunihaon 
v. Bheemdu, [1902] 26 Mad, 430; 
Marudamnthu v Rangasami, [1900] 
24 Mad*, 4 01; Hormnsji v Prstanji, 
[1887] 12 Bom,, 432 ; Behariial v, 
Jagadish Shaha, ["1904] 8 C.W.N., 
635 . 

* Jhinguti v. Durga t [1885] 7 AH., 
878. 

1 Kashi Prasad v, Kedar Nath 
SiAh [1897] 20 AIL, 219* Cf. Kam/a 
Kant Gkcse v. KtUn Mahomed, [1869] 


3 B.L R., A.C., 44 (agreement to 
Collect illegal cess); Martmahandas 
v. Machod, [1902] 26 Bom., 765 
(composition deed void against 
Official Assignee). 

4 Ethan Kishore v. Haris Chandra, 
[1874] *3 B.LR., App. 42* 

5 Motwiohim v, Basavta Kumar, 
[1901] 28 Cal,, 751 ; of. Si tar am v. 
Aheeree Bttraknee, [1873] r * 

129. 

4 Monmohxni Guha vc Bunga 
Chandra Pas, ^1903} $1 Cal., 375, 
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not only what the exact scope of the rule of 
law in dispute is, but also what the proper con¬ 
struction to be placed upon the agreement is. 
And, in particular, it may have to be considered 
whether the intention of the legislature was to 
prevent certain things from being done, or only 
to lay down terms and conditions on which they 
might be done, 1 The English cases have been 
well digested by Sir Frederick Pollock, who 
formulates the principle thus: "When conditions 
are prescribed by statute for the conduct of any 
particular business or profession, and such condi¬ 
tions are not observed, agreements made in the 
course of such business or profession are void 
if it appears by the context that the object of 
the legislature in imposing the condition was the 
maintenance of public order or safety or the 
protection of the persons dealing with those on 
whom the condition is imposed and are valid if no 
specific penally is attached to the specific tran 
saction, and if it appears that the condition was 
imposed for merely administrative purposes, for 
instance, the convenient collection of the reve¬ 
nue.' 2 But it should be borne in mind that an 
agreement may be forbidden without being void, 3 
or void without being forbidden. 4 

It may be noted here that supervening il¬ 
legality may also dissolve the contractual relation. 
An act may be perfectly legal when agreed upon, 
but subsequent legislation, p id: to its execution, 


1 Pollock, AC/L, 102 

8 Pollock ; Can tW.W*o2 
the subject is well discussed on pp* 
398*410, ufrere (he American notes 
should nlso be perused Pangharn v. 
West kike, L 1873] 36 Iowa , 546, H.& 
W. t 315. 

9 Manohar Das v. JR am Aular , 
[19032] 5 Ail , 431 (alienation pend¬ 
ing temporary injunction under s. 


492, C. P.C). 

* Laljl Singh v. Cay a Singh, 
[1903J 25 All., 3 t 7, FB, (s. 257 
A, C P,C.)J Juggcrwath Sfifu Dux v 
Ra m Dayai } [1883] 9 Cal , 79 C 7 96 
(agreements by way of wager void 
but not illegalj; Hatihhai v Shat a/* 
ali t [1897] 22 Horn, 86t, 866 (ditto 
agreements in restraint of trade), 
Ha i^iman, Con s. 236, 
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may render it illegal and thus discharge the pro¬ 
misor. 1 * Equity courts have sometimes tried to 
execute the contract cy pres? but the general 
principle seems to be clear,—“you cannot directly 
enforce an illegal contract, and you cannot ask the 
court to assist you in carrying it out. You. can¬ 
not enforce it indirectly; that is, by claiming 
damages or compensation for the breach of it, or 
contribution from the persons making the profits 
realised from it.” 3 

An agreement is generally deemed immoral 
when it involves sexual immorality. 4 A landlord, 
therefore, has been held not entitled to recover 
the rent for lodgings knowingly let to a prostitute, 
who carries on her vocation there, 3 * and a bond 
given in consideration of future illicit cohabitation 
is void in law, as also in equity.*’ But illustration 
(J) to section 23 shows that the term "immoral'' 
is used in a larger sense by the Indian Legisla¬ 
ture. It has accordingly been held that money 
paid by the wife of a convict in jail to be given as 
a bribe to a jailor for procuring the release of her 
husband could not be recovered back on failure 
of such person to procure the release. 7 So an 
agreement to pay money to a would-be witness, 
in consideration, of his giving evidence in a civil 


1 I C, A., s. 56, para 2. C f. 
Atkinson v. Pitch i [1808] xo East, 
53a, 10 K.R.372 ; Barker v Hodg¬ 
son, [1814] 3 M. &S , 267, 15 
485; Esposito v Bowden, [1857] 4 
EL &, Bl„ 963; also Baily v. Be 
Crespigny, [1869] 4 Q B. 180. 

Bette swot tk v. Dean of St. 
Paul's, [1728] 1 Bro P. C., 250, I 
E. R, f 541 , Fry s 1008. 

a Per Jessel, M R., Sykes v Bea- 
dpn , [1879] M Ch. D, 17c, 197. 

* Pollock, Con <VV,W.)> 410. 

4 Gauri Nath v, Madhitmatii , 

[1872] 9 B L.R , App. 37 Cf PC, 

A v s. 23, Hi. {k} Pearte v« Brwks, 


[1866] 1 Ex, 213, 6 R. C., 326- 

Distinguish Khubchand v. Seram, 
[iSS8] 13 Bom.. 150 (loan made lor 
teaching singing to dancing girls). 

0 Muthu Kanun v. Shnnrmtgarelu, 
[1905] 28 Mad ,413; Hill v Clarke , 
[1904] 27 All., 266; Walker v. Per¬ 
kins [1764] 3 Burr., 1568. Distin¬ 
guish nkir.ij Jiuar v. Bikramojit 
Singh , [ 1881J 3 All , 787 (past coha¬ 
bitation ) ; see as to this case Pol¬ 
lock, I.CA., no. Aver if v. Jenkins, 
[1873] 16 Eq., 275 i 282, 3 Keener^ 
854 . 

7 Protima A a rat v Dukh ia Sirkar, 

[1873] 9 B. L. R., App. 33 . 
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suit for the defendant, was not enforced ; for if 
the evidence was true, there was no consideration, 
since “ the performance of a legal duty is no 
consideration for a promise,” and if untrue, the 
consideration was vicious. 1 

The next class of “consideration or object” 
that vitiates an agreement is one “ opposed to 
public policy,” Public policy is a term not at all 
easy either to define or describe. A learned 
English judge described it figuratively as very 
unruly horse, and said, “when once you get as¬ 
tride of it you never know where it will carry 
you.” 3 

Public policy varies with the habits, capacities 
and opportunities of the public, 3 it varies with 
time and place; what may be against public 
policy at one time or in one state or country may 
not be so in another. 4 Sahts fofnh suprema 
lex; this much is certain. So also ex dolo male 
non oritur actio. 5 But “what public policy requires 
is often a vague and difficult enquiry. It js clear that 
public policy and the interests of society favour 
the utmost freedom of contract, within the law, 
and require that business transactions should not 
be trammelled by unnecessary restrictions. 

Sir George Jessel, therefore, remarked in 
words that have become classical. “It must not 
be forgotton that you are not to extend arbitrarily 
those rules which say that a given contract is 
void as being against public policy, because if 
there is one thing which more than another public 


1 Sashannahv. Ramasnmy , [1868] Ch. D M 3 $9, 

4 Mad., H. C. R, 7. 1 Lawson, Con,, 364, 

* Per Bnrrough, J„ Richardson v. h Holman y. Johnson^ [1 775 J 

Mallish [1824] 2 Bing. 252; see also Cowp,, 34I, Finch, 619. 
per Esher, M.R,, Cleaver v, Mutual * Per Andrews, J , Diamond Match 
Reserve Association ,[1892! 1 QjB., Co. v. Roeber 1887J X06 
147. Huff. & Wood r 367. 

■ Denies v. IMvies, [1887] 36 
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polic) requires, it is that men of full age and 
competent understanding shall have the utmost 
liberty of contracting, and that their contracts 
when entered into freely and voluntarily, shall be 
held sacred and shall be enforced by courts of 
justice. Therefore you have this paramount 
public policy to consider—that you are not lightly 
to interfere with this freedom of contract.” 1 

The Indian Legislature does not attempt to 
illustrate section 23 by any suppositious cases 
that may be described as opposed to public policy, 
but in about half-a-dozen subsequent sections it 
declares void some agreements that may be 
so treated, Text-writers have, however, tried to 
classify the cases on the subject. Sir Frederick 
Pollock, for instance, enumerates the several heads ^°[ 1 s ^* tio] 
of this topic thus : (a) public policy as touching cass ' 3101 
external relations of the state ; (b) public policy 
as touching internal government; (c) public policy 
as to legal duties of individuals; and (z/) public 
policy as to freedom of individual action. 5 ' These 
heads are sufficiently comprehensive and 1 will 
take them in order. 

(a) An agreement may relate to matters External 
which concern the common-wealth in its relations ^!(g ionsof 
with foreign powers. Now it has bee**»wiled in 
England that it is not competent to any domiciled 
British subject “to enter into a contract which 
may be detrimental to the interests of his own 
country.” 3 The king’s subject, therefore, cannot 
trade with an alien enemy, that is, a person owning 
allegiance to a government at war with the king, 
without the king’s license. 4 So the comity of na- 


* Printing & Numerical Reg¬ 
istering Co . v. Sampson , [1875] 19 
Fq., 462. 

? Pollock, Co*\ W.W.) l4 26, eiseq. 
Anson has a seven-fold classifica¬ 
tion, Con,, 242 sqq^ so Lawson, Con , 


354 S 9 <J‘ Harriman's classification is 

three-fold, Con<> 97 sqq 

3 Esposito v Bowden } [1857] 7 E. 
& B,, 763, 782. 

* Janson v. Dritjonletn consolidat¬ 

ed mints, [1902] A.C., 484, 499. 
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tions requires that an agreement to contravene 
the laws of a foreign country should in general be 
treated an unlawful. 1 

( b ) Again an agreement may relate to matters 
which touch good government and administration 
of municipal justice. Where parties, therefore, 
agree to exercise corrupt or improper influence on 
public officers or legislature, 2 or to sell offices in 
which the public are interested, 3 or to assign 
military pay, or judicial salary, or a pension/ the 
agreement is contrary to public policy and cannot 
be enforced. So it has been said, “you shall not 


1 Gravis v. Johnson\ 1892] 156 Mass,. 
21 i, H, & W,, 391 (action for price 
of intoxicating liquors sold and de¬ 
livered in Massachusetts for resale 
in Maine, against the laws of that 
State): Pollock, op. cil .. 432. 

9 Kgerton v. EarlBrownlow [1853] 
4 H.LC., E,99. 163, 172, 232; Mar¬ 
shall v. Baltimore and Ohio Rail 
road Co , (1833), 16 How., 314. The 
U. S r Supreme Court said in the 
last case \ “ft is an undoubted prin¬ 
ciple of the common law that it will 
not lend its aid to enforce a contract 
to do an act that is illegal, or which 
is inconsistent with sound morals 
or public policy ; or which tends to 
corrupt or contaminate by improper 
influences the integrity of our social 
or political institutions.Legisla¬ 

tors should act from high considera¬ 
tions of public duty. Public policy 
and sound morality do, therefore, 
imperatively require that courts 
should put the stamp of their dis¬ 
approbation on every act and pro¬ 
nounce void every contract the 
ultimate or probable tendency of 
which would be to sully the purity 
or mislead the judgments of those 
to whom the high trust of legisla¬ 
tion is confided, *{ihid y 334, Pollock, 
435). Trht v. Child [1874] 21 
Wall, 441, U.& W„ 340. 

* Blackford v. Preston , [1799] 8 
T.R,, 89, 93, 0 R.C., 338. Per 

Kenyon, C. J. N. : “Public policy 
requires that there should be 


no money consideration for the 
appointment to an office in which 
the public are interested ; the 
public will be better served by 
having persons best qualified to fill 
offices appointed to them ; but if 
money may be given to those who 
appoint, it may be a temptation to 
them to appoint improper persons/* 
“These offices/' says Mr. Mechem, 
“are trusts, held solely for the public 
good, and should be conferred from 
considerations of the abilitv, integri¬ 
ty, fidelity, and fitness for the posi¬ 
tion of the appointee. No other 
considerations can properly be re¬ 
garded by the appointing power/* 
{Public Offices, s, 351). “The public 
ha 3 a right to some better test of 
the capacity of its servants than the 
fact that they possess the means of 
purchasing their offices” (Lawson 
Con., s. 308) Rajah Vui mah Valia 
v. Ravi Vurma Kunhi , [1876] 1 
Mad,, 235, P. C. (trustee of Hindu 
temple); Kuppa Gumkal v. Dura- 
sami. [j 882] 6 Mad, 76 (shebait) • 
Wahid Ali v. Ashrujf Bossain, 
[1882] 8 Cal., 732 {muiwatti of 
'wahf). Distinguish Girijanund v. 
Sailajanund\ [1896] 23 Cab. 645 ; 
Muncka Ram v. Bran Shankar , 
[1882] 6 Bom., 298. 

4 See notes to Myall v. Rcnvles , 
[1749] 2 Wh. & T., 141-4. Arhuth - 
not v, Korlon, [1846] 5 Moo , P, C., 
219, 230, 13 E.K., 248. 
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make a trade of a felony; if you are aware that a 
crime has been committed, you shall not convert 
that crime into a source of profit or benefit to 
yourself.” 1 An agreement for stifling a prosecu¬ 
tion has, therefore, been always treated as void, 
since it tends to obstruct the course of public 
justice, and this whether the party accused be 
innocent or guilty of the crime charged. For "if 
innocent, the law was abused for the purpose of 
extortion ; if guilty the law was eluded by a cor¬ 
rupt compromise screening the criminal for a 
bribe.”® In India, however, the law allows vari¬ 
ous offences under the Indian Penal Code to be 
compounded. 3 A compromise, therefore, of cri¬ 
minal proceedings relating to any such offence is 
perfectly legitimate. 4 Where, however, the law 
does not allow a compounding of the offence, an 
agreement with that object will clearly be illegal. 5 
Among other agreements that tend to the perver¬ 
sion or abuse of municipal justice are those of 
champerty and maintenance. The promotion of 
litigation in which one has no interest of one’s 
own is strongly condemned in England. Main¬ 
tenance is the more general term and is a tort; 
champerty is the unlawful maintenance of a suit 
in consideration of a bargain for a part of the 
thing or some profit out of it. 6 But the English 
law relating to maintenance and champerty has 


1 Per Lord Weatbury, Williams 
v. Bay ley, [1866] I H.L., 200, 220. 

6 R.C., 455. 

Keir v. Zeeman, [1844] 6 Q.B. 
308; aflxL 9 Q.B., 371, 6 R.C., 382 ; 
Collins v. B lantern, [1767] I Sm. 
L.C, r 355, and notes. Partridge v„ 
Hood [1876] 120 Mass , 403, H. & 
W. 348. 

Cr. P« C., s. 345, also $ch. II, 

* Sub ray a Filial v. Subraya 
Mudali , [1867] 4 Mad. H.C , 14 ; 

2 3 


Pollock, I. C,A. 1 1 2. Cf. Amir Khan 
v. Amir Jan [1898J 3 C.W„N , 5* 

5 Nagappa Chetty v. Mali, 
[*9°5] 3 I-.B R , 42 Cf Kessowji v . 
Hutjwan, [1887] U Bom. r 566; 
Nelson, l.C.A,, 274-6. 

0 Stevens v Bagwell, [1808] 15 
Ves., 139, 33 R ■ 7<>7 } Stanley v. 
Jones, [1831] 7 Bing., 369, 6 R. C. 
376 ; Hailey v, Hatley , [1873] 8 
Q- B., 112 ; Bradlaugh v. New- 

digate, [1883] 11 Q. B. D , I. 
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not been introduced into India, 1 and it has been 
said by the Judicial Committee: “A fair agree¬ 
ment to supply funds to carry on a suit in consi¬ 
deration of having a share of the property, .if re¬ 
covered, ought not to be regarded as being per se 
opposed to public policy. Indeed, cases may be 
easily supposed in which it would be in 
furtherance of right and justice and necessary 
to resist oppression that a suitor who had a just 
title to property and no means except the pro¬ 
perty itself should be assisted in this manner. 
But agreements of this kind ought to be carefully 
watched and when found to be extortionate and 
unconscionable so as to be inequitable against 
the party, or to be made, not with the 
bona fide object of assisting a claim believed 
to be just and of obtaining a reasonable recom¬ 
pense therefor, but for improper objects, as for 
the purpose of gambling in litigation or of injur¬ 
ing or oppressing others by abetting and encour¬ 
aging unrighteous suits so as to be contrary to 
public policy, effect ought not to be given to 
them.” 2 Indian courts, therefore, do not give 
effect to agreements “got up for the purpose 
merely of spoil or of litigation/’ but they may in 
a proper case award compensation for legitimate 
expenses incurred by the lender to- enable the 
borrower to carry on the law suit. 3 


1 Chedambra Chelly v, Renga 
Krishna , [1874] 13 B, L. R. ; 509, 
P. C, 

u Ram Coomar Condoo v. Ckunder 
Kanto Mookerjee y [1876] 2 Cal., 233. 
See also, Fhe her v Kant la Naze her, 

[i860] 8 M.I.A . 170, 187, where the 
Privy Council observed, ” ft must be 
something against good policy and 
justice, something tending to pro¬ 
mote unnecessary litigation, some¬ 
thing that in a legal sense is im¬ 
moral, and to the constitution of 


which a bad motive in the same 
sense is necessary/’ 

8 Ramlal v. Nil Kanth ; [1893] 

1 . A., 112; Mohkan Singh v. Rub 
Singh, [1893] 15 All,, 352, P, C. ; 
Chunni Knar v. Rap Singh f f 1 888 I 
11 AH., 37 ; Husain Buhsk v. Rah * 
mat Husain , [1888] ji All., 128; 
Hari Valabkdas v, Bhm Jevanji , 
[1902] r6 Born,, 689 ; Ahdool Hakim 
v. Doorga Proshad , [1879] 5 Cal„ 
4. Distinguish Goculdcis v, Lakhmi ■ 
das, [1879] 3 Bom , 402, 
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Another general rule, which the English courts 
recognise, prohibits all agreements which purport 
to oust the jurisdiction of the courts. 1 This has 
been adopted in sec. 28 of the Indian Contract Act. 

“ Every agreement, by which any party there¬ 
to is restricted absolutely from enforcing his rights 
under or in respect of any contract, by the usual 
legal proceedings in the ordinary tribunals, or 
which limits the time within which he may thus 
enforce his rights is void to that extent.” 

An Indian court will therefore refuse to give 
effect to an agreement not to sue at all, or not to 
sue in the court which ordinarily would have 
jurisdiction, 2 or an agreement not to sue after a 
certain period of time which is shorter than what 
the statute of limitation allows. It is apparently 
not competent to parties to make a new law of 
limitation for themselves. Where, therefore, 
there was an agreement that, in consideration of 
an enquiry into the merits of a disputed claim, 
advantage was not to be taken of the statute of 
limitations in respect of the time employed in 
the enquiry, the Privy Council held that the 
agreement was no answer to the plea of limita¬ 
tion, but an action would lie for its breach. 3 The 
fact, however, that an action, presumably for 
damages, will lie for the breach of such an agree¬ 
ment, shows that the agreement is neither ‘void’ 
within the meaning of the definition in section 2, 
(g) nor ‘unlawful’ within the meaning of section 23, 
Indian Contract Act. In fact, clause (3) to sec¬ 
tion 25 shows that a debt barred by limitation 


1 Anant Das v, Ask&urner 6* Co v 
[1876] 1 AIL. 267. Kishiasammy 
.Pillay v. Municipal Commissioners 
of Madras, [1868] 4 Mad. H, C. 
R. t 120, 123 

8 Crawley Luchmee Ranr, 1866] 

1 Agra, 129. 


* Bast India Company v. Odit 
Churn Paul, [184.0] 5 M, LA,, 43, 
70, Krishna Kamal v. Him Sar- 
[1869] 4 B. L. R., F. B., xoi| 
105 ; Day a Harbin v. Secy, of State, 
[1880], 14 Cal., 256, 
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may be a good consideration under certain cir¬ 
cumstances. An agreement therefore to extend 
the period of limitation, if otherwise proper, does 
not seem to stand on the same footing as an 
agreement to shorten it/ It must be remembered, 
however, that in British India a defendant cannot 
waive the plea of limitation/ 

Nor does an agreement not to appeal stand on 
the same footing as an agreement not to sue. 3 
The Full Bench of the Allahabad Court said, “ By 
the agreement not to appeal, for which the indul¬ 
gence granted by the respondents was a good 
consideration, the appelant did not restrict him¬ 
self absolutely from enforcing a right under or in 
respect of any contract. He forewent his right 
to question in appeal the decision which had been 
passed by an ordinary tribunal. Such an agree¬ 
ment is in our judgment prohibited neither by the 
language nor the spirit of the Contract Act, and 
an Appellate Court is bound by the rules of justice, 
equity, and good conscience to give effect tc it 
and to refuse to allow the party bound by it to 
proceed with the appeal.” 4 

Upon the principle above referred to an agree¬ 
ment to substitute a “ domestic forum ” for the 
ordinary tribunal cannot also be sustained. We 
therefore find that at common law an agreement 
to refer a dispute to arbitration did not oust the 
ordinary jurisdiction of the court. An action 
might be brought for damages if it was violated 5 
but it could not be set up as a bar to a suit 
brought in the ordinary way in respect of the dis¬ 
pute which the parties had agreed to refer to ar- 


1 Cf. Pollock, /. C.Al., 146; Mitra, 4 Anant Das v. Ashbarner & Co t) 


Lint 94. 

* Act XV of 1877. s, 4, 



* Amir Aliv.lndtrjit JCee.y } [1871] E. & B,, 132 ; Leake, Con , 676, 
9 B. L, B., 460, P. C. 
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bitration. And equity so far followed the law in 
England that such an agreement was not speci¬ 
fically enforced. 1 But the law was altered by 
statute, 2 &nd the courts in England and India 
have now a discretion to stay proceedings in 
actions or suits on the subject-matter of 
an agreement to refer. This enables parties, 
indirectly no doubt, to enforce such an agreement. 

The agreement is clearly not illegal, especially 
if it has been reduced to writing and refers to a 
question which has already arisen between the 
parties, 3 and the Code of Civil Procedure pro¬ 
vides for its enforcement in certain cases.* * Sec¬ 
tion 19of the Indian Arbitration Act 5 lays down : 

“ Where any party to a submission to which ActIXof 

1 . * 1* * 1 1 *899. S. 19. 

this Act applies, or any person claiming under 
him, commences any legal proceedings against 
any other party to the submission, or any person 
claiming under him, in respect of any matter 
agreed to be referred, any party to such legal 
proceedings may, at any time after appearance 
and before filing a written statement or taking 
any other steps in the proceedings, apply to the 
court to stay the proceedings ; and the court, 
if satisfied that there is no sufficient reason why 
the matter should not be referred in accordance 
with the submission, and that the applicant was. 


1 Street v* Rigby s [1802] 6 Ves M 
815 ; Agar v. [1825] 2 

Sim. & St., 418, 1 Ames., 67; Cooke v. 
Cooke , [1867] 4 Eq., 77,867. 1 Story, 
Mq. , 670. 

* 5 ® & S3 Viet. c. 49 (Arbitration 
Act), superseding 17 & 18 Viet. c. 
125, s. tt (Common Law Procedure 
Act); Caw v. Garret^ [1876] 8 Ch. 
D , 26 (covenant to refer disputes 
in a trade partnership iri Russia to 
a particular court there). Distin¬ 
guish Davis v. Starr , [1889] 41 Ch. 
D., 242, (stay not ordered in exercise 
of discretion >. 


8 10 . A., s. 28, exc. 2. 

4 Ch. xxxvii, esp 53. $23, 526. 

But u in each case this is done by 
moulding the matter into the form 
of a suit between the parties, and 
then dealing with it under the rules 
for arbitrations or awards in the 
course of ordinary suits,” ColletC 
S t jR.A. % 172. 

* Act iX of 1899, another un¬ 
happily expressed piece of legisla¬ 
tion tsee, e,g., s.3, prov. I, s>6 and 
sch. I), which purports to follow 
the English Arbitration Act, 1889, 
above referred to. 






S. R. A, 

S. 21. 
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at the time when the proceedings were com¬ 
menced, and still remains, ready and willing to do 
all things necessary to the proper conduct of 
the arbitration, may make an order staying the 
proceedings.” 

This fully gives effect to the recently growing 
inclination of judges to encourage private settle¬ 
ments of disputes through umpires of their own 
choosing. 1 But the Act is yet restricted in its 
operation to the Presidency towns and Rangoon, 
and the general law of the land is to be sought 
in the Specific Relief Act. The last clause of 
section 21 of that Act runs thus :— 

“ And save as provided by the Code of Civil 
Procedure and the Indian Arbitration Act, 1899, 
no contract to refer present or future differences 
to arbitration shall be specifically enforced ; but if 
any person who has made such a contract, and 
has refused to perform it, sues in respect of any 
subject which he has contracted to refer, the 
existence of such a contract shall bar the 
suit." 

This is a provision of more limited scope and 
gives only a negative advantage to the party 
gggneved. It presupposes a valid and operative 
contract, 2 which has not been broken up by the 
conduct of all the parties to it, and it can be 
taken advantage of only if the plaintiff can be 
shown to have refused to perform the contract 
Where therefore the parties were "contentious” 
among themselves with reference to the arbitra¬ 
tion proceeding and so it could not come off, 
and the plaintiff sued more than a year after the 
date of the submission to arbitration, a Division 
Bench of the Allahabad Court held that there 


1 Sec, 5 of this Act makes every 2 Ram Bltaiose v. Kallu Mat, 
submission irrevocable save with the [1899] 22 All, 135 
leave of the court. 
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was no bar to the maintainability of the suit. 1 
The mere filing of a suit on the part of the 
plaintiff is not tantamount to a refusal to refer to 
arbitration.' A distinct act of withdrawal before 
the action is brought must be shown on the 
plaintiff’s part, 3 and the suggestion should fur¬ 
ther the negatived that the defendant had ac¬ 
quiesced in such withdrawal or refusal. 4 As the 
law therefore stands at present, a party who has 
deliberately entered into an agreement to refer a 
dispute, whether present 5 or future, 6 to arbitration 
may be prevented from transgressing it wilfully' 
and capriciously, and yet the other and innocent 
party is not precluded from seeking in the ordi¬ 
nary way the remedy to which he is entitled. He 
who seeks equity must do equity/ and so the con¬ 
tract is enforced. u 1 he law, however, is unsatis¬ 
factory in so far as it makes one of the contract¬ 
ing parties practically the master of the situation. 
A may enter into a contract, eg with B to have 
a certain dispute decided by arbitration, but if 
he does not choose to have this done he has only 
to institute a suit without allowing B an oppor¬ 
tunity to obtain a refusal from him. 9 This leaves 
in the hands of the party, who does not desire 


^ v-r i>i» v. /iffwnx, [.i$90j 23 

An application for leave to 
withdiaw trom the agreement may 
he effective evidence of refusal, 
Sheoambar v, Deodat, [x886] 9 All.’ 



6 Skeombar v, Deodat , supra; 
Sheo Dat v Sheo Shankar Singh ^ 
C J 9 ° 4 ] 27 AH , 53 (pending' suit), 


41 Fazulbhoy v. Bombay & Co 
[1895] 20 Born.. 233. 


from the latter was not within 
S. R. A t s, 21 fpp. 213-4), 

& Sffhlnitths Fl._J . J ... 1_ 


7 Che sly ri v, [1836] 2 Y. 

& C. Ex , 170. Fry, s. 1603. 


* 8* fig Ram v. J Jumna Knar , 
[1882] 4 AIL, 546, 


4 A dhibai v. Cur sand as, [1886] 
* r , In this rase thr 

ahtifiction between An agreement 
to refev and an actual submission 
to arbitration was pointed out, and 
it was suggested that a withdrawal 


s The Recorder of Rangoon saw 
the difficulty and attempted, pos¬ 
sibly, to strain the law, but he 
was overruled by the Calcutta 
High Court, Crisp v, Adlard 
supra. 
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to abide by the contract, the option whether the 
contract should be enforced, which is not a very 
desirable state of things. 

A distinction may here be pointed out between 
an agreement to arbitrate which is intended to 
operate as a condition precedent to any liability 
arising and one which is only a collateral provi¬ 
sion. For instance, parties may stipulate that 
the amount of loss consequent upon the breach 
of a covenant is to be valued by one or more 
arbitrators, and it is only after the amount has 
been so ascertained that the liability to pay it is to 
arise. The adjustment by arbitration is here a 
condition precedent to the right to recover, and 
the agreement is perfectly legitimate. 1 Damages 
may be recovered for breach of such an agree¬ 
ment, but, as we shall presently see, it wall not 
be specifically enforced by a court of equity. 

(<r) There are matters again which touch legal 
(and possibly moral) duties of individuals, the 
performance of which is of public importance. 
An agreement providing for the non-performance 
of such a duty is opposed to public policy. It 
is upon this ground that English courts have 
refused to recognise, for instance, an agreement 
by a father to deprive himself of the right to the 
custody or education of his children, 2 or by a 
mother of an illegitimate child to deprive herself of 
her parental duties and rights regarding the same. 3 
And it was upon this ground apparently that 
Cockburn,C. j., questioned the validity of a cove¬ 
nant by a landowner to let all his cultivated land 


1 Viney v. Bignojd , [1887] 20 

Q,B D. 172; Scott v. Avery, [1855-6] 
c-H.L.C, 811 ; Dawson v, Fitzerland, 
[1879] 1 Ex. D., 257, 260. Cf. L 
C A , s. 28, exc. I; Hamilton v. 
Liverpool Insurance Co., [18S9] 


136 U.S., 242, H, & W. 351. 

1 Re Andrews, [1873] 8 Q.B, 
153. But now sec 36 & 37 Vict #t 

C. 12, S 2. 

3 Humphrys v, Polak , [1901] 3 K, 
B. t 385. 
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lie waste, or a clause in a charter-party prohibit¬ 
ing deviation even to save life. 1 2 

( d ) I now come to agreements which unduly 
limit the freedom of individual action. “As a 
rule,’* says Sir F. Pollock, “a man may bind him¬ 
self to do or omit, or procure another to do or 
omit, anything which the law does not forbid to 
be done or left undone.” 5 Upon grounds of 
genera! convenience, however, judges have special¬ 
ly refused to uphold agreements the object of 
which is to impose improper and unreasonable 
restrictions on the free choice of individuals in 
marriage or their liberty to exercise any lawful 
trade or calling. Section 26 of the Contract 
Act, therefore." declares “every agreement in 
restraint of the marriage of any person, other 
than a minor” to be void. In the well-known 
case of Lowe v. Peers 3 Lord Wihnot, C J., 
observed, “There cannot be a duty of greater 
importance to society [than matrimony], because 
it not only strengthens, preserves, and perpetuates 
it, but the peace, order, and decency of society 
depends upon protecting and encouraging it. ’ 
In English and American cases a distinction has 
been drawn between an agreement in general re¬ 
straint of marriage and one in partial restraint. 
But this distinction is not supported by the 
language of the Indian Contract Act. 4 As to 
agreements to procure marriages for reward, which 


1 Scaramanm v. Stamp [1880] 5 
C P D., 2Q5, 30$ 

2 Pollock, Con (W.W.), 464. 

8 [1770] Wilm., 3 6 * * * * 4 t 6 R.C , 347* 

(Lord Wilmot described matrimony 

as the "seminary of mankind 11 and 

called depopulation "the greatest 

of all political sins. 1 ' This was 

before the days of Malthus). “The 

rule rests upon the proposition 

that the institution of marriage is 

24 


the fundamental support of national 
and social life and the promoter 
of individual and public morality 
and virtue ; and that to secure 
we Unassorted marriages there must 
exist the utmost freedom of choice,'' 
White v. Equitable. Nuptial Benefit 
Union, 76 Ala., 251, 6 R C3^7. 

4 Which is borrowed from the 
Draft Civil Code ol New York, 3 . 
836. 


<SL 


(d) Freedom 
of individual 
action. 


I.C. A., 

% 26. 
Marriage. 








Kctfmiii! of 

trade, 



l86 SPECIFIC RELIEF. 

English courts do not uphold, 1 opinion seems to 
be divided in India. The Calcutta 2 and Madras 3 
courts have pronounced in favour of the validity 
of such agreements in the case of Hindus ; 
especially where the marriage was in the A sura 
form. The Bombay court 4 maintains the contrary 
view. The question has been elaborately and 
learnedly discussed quite recently by Mookerjee, 
J., in the important case of Bukski Das v. Nadu 
Das . 5 His Lordship pointed out that what is 
opposed to public policy in England is not neces¬ 
sarily opposed to public policy in India, because 
the social circumstances of the two countries are 
widely different, and he held that an agreement 
to remunerate or reward a third person in con¬ 
sideration of negotiating a marriage is contrary 
to public policy but not so an agreement to pay 
money to the parents or guardian of a bride or 
bridegroom in consideration of their consenting 
to the betrothal, unless the parents or guardian 
do not seek the welfare of the bride or bridegroom 
but, in consideration of a benefit secured to them¬ 
selves, give her or him a consort otherwise 
ineligible. 

Similarly an agreement which places upon a 
person desiring to exercise any lawful profession, 
trade or business, a restraint which is not reason¬ 
able in reference to the interest both of the 
parties concerned and of the public is not en¬ 
couraged. 6 At one time “all interference with 

1 Hermann v. Ckarleswortk , f18S9] 13 Mad . 83. Distinguish 
[1905) 2 K, B. ( 123, Story, Eq.„ Vaithyanatkan v. Gangarazu [1893] 
s. 260. .Duval v Wellman [1891] 17 Mad,, 9. 

124 N Y> i£6, H. & W., 402, * Dulari v. Vallahh Das, [1884] 

* Lalhin Monee Dosses v. Nobi 13 Bom., 126; Pttambar v. Jagji- 

Mohan Singh, 1876] 25 W R., 32 : van, [1884] ibid, 131 ; Dholi Das 
Jugged nr v. Panchamree, [i8?oj v Fide A and , [1897] 22 Bom., 658. 
14 W. R, 154; Ram Chand Sen 5 [1905] 1 C\ L a6l. 

v. Audam Sen, [1884] 10 Cal., d Nordenfelt v, Maxim* Nor den* 
I051 felt Guns & Co„ [1894] A.C., 535, 

* Yisvanxikan v. Saminathan, 565, 6 R. 0 ., 413. 
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individual liberty of action in trading and all re¬ 
straints of trade of themselves ,J were considered 
opposed to public policy and void. 1 But as a 
learned American judge has observed : “Steam 
and electricity have for the purpose of trade and 
commerce almost annihilated distance, and the 
whole world is now a mart for the distribution of 
the products of industry. The great diffusion of 
wealth and the restless activity of mankind striv¬ 
ing to better their condition has greatly enlarged 
the field of human enterprise and created a vast 
number of new industries which give scope to 
ingenuity and employment for capital and labour. 

The laws no longer favour the granting of ex¬ 
clusive privileges.’' 3 It has accordingly been said 
in England that no hard and fast rule can be 
laid down. 3 The Indian Contract Act, however, *• c - 
following its “evil genius/’ 4 the New York Draft 27 ' 
Code, lays down rigorously, “Every agreement 
by which any one is restrained from exercising a 
lawful profession, trade, or business, of any kind, 
is to that extent void,” 5 and has been literally inter- 
preted, fl one learned judge having gone so far as 
to suggest, “trade in India is in its infancy, 
and the legislature may have wished to 


1 Hilton v. Eckersley, [1856] 6 
E. & B , 66, 74 ; • pt tma facie it is 
fhe privilege of a trader m a free 
country, in all matters not con¬ 
trary to law, to regulate his own 
mode of carrying it (trade) on 
according to his own discretion 
and choice. Ef the law has in any 
matter regulated or restrained his 
mode of doing this the law must 
be obeyed. But no power short of 
the general law ought to restrain 
his free discretion/ 1 

1 Per Andrews, J M Diamond 
Match Co. v. Roebor , [18871 106 
^.^.,473, H.&W, 365 (agreement 
not to manufacture matches for go 
years in the U# S., except Nevada 
and Montana, upheld). 


3 Rons Won v. Rmisillon. [1880] 
H Ch. D. t 3$ 1 See Mitchell v. 
Reynolds , [1711] 1 Sm. L. C r , 391, 
and notes. 

* Pollock, /. C. A,, r36. 

5 l G A., s. 37. 

B Mad huh Chunker v. Raj 
Coomar Das [1874] 14 B L. R., 
76, 85, (Couch, C. )., said, “we 
have nothing to do with the policy 
of such a law. All we have to do 
is to take the words of the Con¬ 
tract Act, and put upon them the 
meaning which they appear plainly 
to bear “); Oah$ dr Co v. fa chon 
[1876] 1 Mad., 134 ; Brahmaputra 
Tea Co. Ld. v. Searth, [1885! 11 
Cal, 545. 
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make the smallest number of exceptions to the 
rule against contracts whereby trade may be 
restrained.”’ The section talks not of limits of 
space or time or of partial or general restraint. 
Some judges, however, have thought that agree¬ 
ments in partial restraint of trade are not within 
the purview of that section, and have professed 
to test them on grounds of public policy, 1 * 3 but 
the attempt has not been happy. 3 

Section 27, however, does not seem to be 
directed against contracts by which a person, in 
the exercise of his profession, trade or business, 
enters into ordinary agreements with persons 
dealing with him. An agreement, therefore, to 
sell all the salt manufactured by the defendant 
during a certain period to the plaintiff at a cer¬ 
tain price is not in restraint of trade. 4 An 
agreement between manufacturers not to sell 
their goods below a stated price, to pay profits 
into a common fund, and to divide the business 
and profits in certain proportions has been held 
to be good by the Bombay High Court, 5 and 
upon a similar principle may be justified an 
agreement among rival bidders at a court sale 
not to bid against each other, 6 An agreement, 
however, the object of which is to create a mono- 


1 Per Kinderstey, J.» Oakes v. 
Jackson , supra, 

1 Nur Alt Dubash v, Abdul AH, 
[1892] 19 Cal , 765 ; Hatibhai v. 
Sharafali , [1897] 22 Bom., 861, 

87 ^ per Candy, J. See also, S» R. 
A., s. 57, ill (<?)■ 
a Cf. Pollock, LC.A. t 140 
4 Mackenzie v. Striramiah , [1890] 
13 Mad M 472 ; S&dagopa v. Mac¬ 
kenzie, [1891:] 15 Mad , 79 ; Car¬ 
lisles Nephesos & Co, v Ricknatk, 
[1882] 8 Cal, 809 ; Premsook v. 
Dhurum Chand, [1890] 17 Cal., 

3 20 . 

a Fraser & Co, v* Bombay he 


Manufacturing Co,, [ 1904] 22 Bom., 
107. 

0 Gohindo Chandra Jha v. 
Akyatnlal Jka , [1905] [ C. L r },, 
85, (“ A combination of interests, 

in respect of the property bought, 
is not necessarily illegal ; it is the 
object to be accomplished which 
determines whether the combina¬ 
tion is lawful or otherwise. If the 
object be to depress the price of 
the property by artifice, the pur¬ 
chase will be void ; if it be to 
divide the property for the accom¬ 
modation of the purchasers it will 
be valid.”} 
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poly, is clearly opposed to public policy, and 
even a Municipal Board will not be allowed to 
stretch the language of the enactment creating 
it, for the purpose of covering attempts made, 
under colour of legislative provisions, to inter¬ 
fere in any way with the exercise of the ordinary 
rights of citizens. 1 

An agreement for personal service for a fixed 
period is clearly not one in restraint of trade. 
“In truth, a man who agrees to exercise his 
calling for a particular wage and for a certain 
period agrees to exercise his calling, and such an 
agreement does not restrain him from doing so. 
To hold otherwise would, I think, be a contradic¬ 
tion in terms.” 2 Such a contract is perfectly 
legitimate and I shall have to say more about it 
presently. 

The Indian Legislature recognises three ex¬ 
ceptions to the general rule formulated in section 
27. Two of them relate to agreements between 
partners prior to dissolution, 3 or during continu¬ 
ance of partnership, 4 which are rarely absent 
from partnership articles. Exception (1) is the 
saving clause relating to the transfer of the good¬ 
will of a business. When transferring such 
goodwill the seller may agree with the buyer to 
refrain from carrying on a similar business within 
specified local limits, which the court considers 
reasonable, regard being had to the nature of 
the business. It is proper to note, however, that 
where the agreement has reference to the good¬ 
will alone, unconnected with the business pre¬ 
mises, a court of equity refuses to enforce it 
in specie. For, what is the goodwill but “ the pro- 


1 8 amu Filial v. Municipal v. MacDonald^ [1898] 23 Bom., 

Council , Mayavaram > [1905] 28 103, tt2. 

Mad., $30. 8 I. C. A., s. 27, exe. 3, 

* Per Farran, C.J., Charlenoorih * lbid 3 exc, 3, 
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bability that the old customers will resort to the 
old place/’ 1 * and how can any court ensure this ? 
Where, however, the “goodwill is entirely or 
mainly annexed to the premises, and the contract 
is for the sale of the premises and goodwill,'”* 
the contract may be enforced. 

Agreements by way of wager are also declared 
by statute to be void in India. 3 It is in the 
interest of the public that gambling should be 
put down. The essence of gambling or wagering, 
I may explain, is that one party is to win and 
the other to lose upon a future event, which at 
the time of the contract is of an uncertain nature. 4 * & * * 9 


The parties must, however, contemplate the 
determination of the uncertain event on which 
the risk depends as the sole condition of their 
contract. 5 As an illustration I may refer to the 
so-called badni transactions, which are common 
in various parts of this country, where the parties 
enter into an ostensible agreement for the sale 
and purchase of stock or other articles of mer¬ 
chandise, but do not contemplate delivery. In 
order to constitute a wagering contract neither 
party should intend to perform the contract itself 
but only to pay the differences, 6 and such in¬ 
tention may be proved by oral evidence. 7 


1 Per Eldon, L. C., Crullwell v. 
Lye, [1810] 17 Ves., 335 . 34 & 2 

Stroud, 827 

3 Kindersley, V. C., Darbe.y v. 

Whittaker , [1857] 4 Drew., 134, 

140, 62 E..R , 54 Contracts for the 
sale of an attorney’s business have 
been specifically enforced, Whit¬ 
taker v. Howe, [1841] 3 Beav., 
383 ; Aubin v. Holt, [185$] 2 K, 

& J, t 66, But see Fry, 9. £3, p. 39. 
Cf. Hay v. Thomson , [1882] 20 Ch., 
705 (doctor’s business). 

s I. C A., 0, 30. 

* Thacker v. Hardy , [1878] 4 Q, 
B. D*, 685, 695. 

i Anson, Con., 230. 

9 Per os ha v. Manekjt, [1898^ 22 


Bom , 899, 903 ; Dos hi Talakshi v. 
Ujamsi Vdsi , [1899] 24 Bom., 227 ; 
Tod v. Lahkmidas , [1892] 16 Bom f 
441 j Re Giere , [1899] 1 0 . B., 
794 ; Kong Ye Lone 6* Co, v. lowjee 
Nunj.ee , [rQOi] 29 Cal,, 461 P, C. ; 
Ajudhia Prasad v Taiwan, [1902] 
25 All, 38; Sassoon v, Taker sty\ 
[1904] 28 Bom., 616. Cf. Kahn 
v. Walton, [1889] 46 Ohio, 195, 3 
Keener, 859; Peters v. Grim , 149, 
Pa. St . 163 (stock speculation). 

7 Kong Ye Lone & Co. v. Low- 
jee Nanjee, supra ; Beni Mad hub 
Das v. Sadascok, [ igoj] 32 Cal , 437, 
F. B.; Molilal v. Gobindram , [1905] 
7 Bom L. R , 388, 
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The English courts, however, unlike the 
American courts, 1 have held that agreements by¬ 
way of wager are void but not absolutely illegal. 2 
The Indian courts have adopted the same doc¬ 
trine, 3 * and have accordingly ruled that money 
lent for gambling purposes,* or to enable the Gambling not 
defendant to pay off a gambling debt, 5 is re- wa ° yi, eg "'' 
coverable. Agreements collateral to wagering 
contracts have also been enforced. 6 The law in 
the Bombay Presidency, however, is different, by 
virtue of the provisions of a local Act (No. Ill 
of 1856), which is very similar to a later English 
statute, the Gambling Act of 1892. 7 And in one 
of the Burma courts a distinction has recently 
been taken between gambling that is prohibited 
by law and gambling that is not illegal. 8 It is 
for the legislature to consider whether provisions 
similar to those of the Bombay Act should not 
be enacted for the whole of British India, 9 

[ have now run through the various heads of p ub iic policy 
public policy. It remains to note that the doc- doctrine 
trine is not to be extended. Lord Davey said, extended. 

“ public policy is always an unsafe and treacher¬ 
ous ground for legal decision,” 10 and Lord Halsbury 
declared, “ No court can invent a new head of 
public policy.” 1 ' In a similar spirit in our own 
country Mookerjee, refused to accept the argu¬ 
ment that a judge has an almost unlimited right 


1 Irwin v WilUtn\ rio U. S., 

499 * 5 *° I Mohr v. Mie\en. [1891] 

47 Mum., 228, H & W , 330. Pol- 
! k, Cv*. fW. W.), 406«. 

* 7 'hacker v„ fdardy y supra. 

8 Juggernath Sewbux v. Ram 
Uay.ii, f 1883] 9 Cal ,791, 796. 

' Subbar ay a v. Devandra , [1884] 

7 301. 

* J>*n 1 Madho Das v, A—umjf 

A’lV.W, [1900] 32 All, 432 ; Pringle 

v. Ja/ar Khan , [.1883] 5 AIL 
443 > 


“ Shihho Mai v. Lachrnan Das t 
[1901] 23 AIK, 165 ; Bkolanalh v. 
Mulhanl , [1903] 2* AIL. 639 Cf. 
Read v. Anderson^ [1887] S3 Q t B. 
779 - 

7 55 Viet., c. 9 

8 Mating Tha Dun v. Mating Su 
Va, [1905] U. B R„ 7 

* Pollock, I a A , 257, 
u> fanson v. Driefontein Consoli¬ 
dated Mines , [1902I A.C.,484, 500: 
see also per Lord Lmdleyat 507. 

M Ibid, 491. ' 



SPECIFIC RELIEF. 


<SL 


192 


of deciding cases according to his own view of 
public policy for the time being. 1 Decisions, 
therefore, like Shi am Lai v, Chhaki Lai 2 and Shea 
Narain v. Mata Prasad 3 are to be deplored. In 
these cases it was held that by reason of certain 
rules, which have not the force of law, 4 and which 
prescribe that a patwari or a kanungo 5 renders 
himself liable to dismissal if he putchases land 
within his circle, all contracts of purchase of such 
land on the part of a pativan or kanungo were 
unlawful and contrary to public policy. No 
grounds of public policy were, however, specified, 
and what rendered the decision more extraordinary 
was the feature common to both the cases that 
neither of the suits was brought to enforce the 
contract of sale against the vendor, but that pro¬ 
per conveyances had been obtained by the real 
purchasers in favour of certain benamidars and 
the title had legally passed from the vendors, but 
these benamidars or trustees having subsequently 
turned dishonest, the assistance was sought of a 
court of equity to. compel them to restore the 
property, so held by them in trust, to the real or 
beneficial owners. 6 It is not easy to see how the 
court got over section 82 of the I rusts Act.' 

! Sakshi Das v. Nadu Das t 
r igo$l I C. L. I., 261. So in Ame¬ 
rica : “ The power to declare a 

contract void for being in contra¬ 
vention of sound public policy is 
a very delicate and undefined 
power, and, like the power to de¬ 
clare a statute unconstitutional, it 
should be exercised only in cases 
free from doubt,” Richmond v. 

Dubuque etc, R. R- Co., 26 Iowa, 

191 ; Waterman, 276.7; I Page, 

Con., s. 326. 

% f IQOO] 23 All . 220 

■ [19 ox) 27 All., 73, 1 A. U J- 

R.. 412 

* Skiam Lai v. Chhaki Lai , 
supra, 221. 

6 Very subordinate revenue offici¬ 


als in the U. P. 

8 In Shea Narain v. Mata Prasad 
further the dispute was between the 
representatives of the parties to the 
original ben ami transaction, that is, 
of the benamidar and the real pur¬ 
chaser. Therefore even if the orU 
ginat object were unlawful (which 
is doubtful) the actual plaintiffs 
would not be affected by it; Lewfn, 
Trusts 117; MucAles ton v. Brown , 
[1801] 6 Ves., 52, 68-9, 31 F- R . 
934; Godefroi, Trusts , 214. 

7 CL Powell v. Knowler, [I 74 1 ] 
2 Atk . 224 ; Fry, ss. 483-4* P< 2l 5 * 
The Madras High Court took the 
correct view in La to v, Brito, [1897] 

2i Mad., 23*. 
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l have now disposed of agreements which are 
unenforceable both at law and in equity. But 
there are other agreements which courts of law 
recognise as creating valid rights in personam. 
Consequently if such contracts are broken the 
party aggrieved may maintain an action for com¬ 
pensation for the breach. But upon certain 
equitable considerations courts do not always 
deem it proper to enforce them in specie. 1 will 
now discuss some of the grounds upon which 
courts decline the equitable jurisdiction of speci¬ 
fic performance in the case of contracts that are 
perfectly lawful. 

The first such ground which the Indian legis¬ 
lature, following English precedents, has recog¬ 
nised is that compensation in money is an ade¬ 
quate relief for the non-perlormance of the 
contract. 1 The justification for this rule, as we 
have seen, is to be found in certain historical 
conditions which never existed in India, but under 
which the jurisdiction of the courts of equity 
in England was defined. The rule, however, is 
so well established now that we may take it for 
granted that where a payment of money would, 
in effect, amount to a substantial performance of 
the contract, a promisee must content himself 
with it. In such a case pecuniary compensation 
is an “equally efficacious relief” 2 with specific 
performance. There is nothing to be gained by 
specific performance which cannot be got by 
damages. 3 The stock illustration of this proposi¬ 
tion is a case relating to the sale of stock, 
public consols or Government promissory notes, 
as we call them in India. 4 The facts of the lead- 


1 S.R.A., s 21(a). cl. («) ; n A contracts to sell and B 

* Cf. S.R.A,, s. 56(7). contracts to buy a lakh of rupees 

a Kelleher, 49. in the four per cent, loan of the 

4 See S.R.A., S. 2I> ill (f) of Government of India,” 

25 
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ing case of Cuddee v. Rutter 1 were : The defend¬ 
ant agreed with the plaintiff to transfer to him 
■£iqoo South Sea stock upon the 20th November 
next following at the rate of 104 per cent, and 
gave a promissory note and received two guineas 
in part payment of the consideration. But the 
stock having in the meantime risen considerably 
in value the defendant did not deliver the stock 
as promised, but a few days after offered to pay 
the difference. The Master of the Rolls (Sir 
Joseph Jekyll) thought this was a fair and reason¬ 
able agreement and decreed specific performance. 
But upon appeal Parker, L.C., (afterwards Lord 
Macclesfield) took the contrary view and held 
that the payment of the difference fully answered 
the intention of the parties. He said: “The 
party has thereby the entire benefit of his con¬ 
tract as fully as if the stock were actually 
delivered, for he may buy of any other person 
and be no more money out of pocket than if the 
stock were delivered to him according to the 
agreement ; this differs very much from the case 
of a contract for lands, some lands being more 
valuable than others, at least more convenient 
than others to the purchaser, but there is no 
difference in stock, one man’s stock is of equal 
benefit and conveniency as another’s.” 3 * 5 His 
Lordship also gave two other reasons : (i) “ This 
court will not decree a specific performance of 
a contract when the party has not the thing to 
deliver, 3 and the defendant had not the stock 
when the contract was made; ”(ii) “ In contracts 


3 [1720] Vin. Abr., 538, pi. 21, white v, M’Marine, [1839] $ M. & 

2 Wh & T., 4.16, 6 R C , 640; sub W p , 462, il was held that an agree- 

nom. Cudee v. Rutter , 1 P. Wms,, nient for the sale of personal pro- 
570 See ante, 113. perty not at the time in the seller’s 

3 * Ibid, 540, 2 Wh. & T.,419* possession was valid and might be 

5 Cf. Columbine v Chichester , enforced See also ait, by WiUisl^n, 

[1847] % Phil, 27. But in Hibbk* i^Iiarv, L.R,, $57. 
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f^ oc k» ^eing subject to sudden rise and fall, 
the day is the most material part of the contract, 
and therefore not proper for a court of equity 
to carry into execution; the decree might be 
beneficial to the plaintiff one day, and to his 
prejudice the next.” 1 It is now perfectly settled, 
therefore, that a court of equity will not enforce 
t ie specific performance of an agreement for a 
transfer of stock, 2 and the reason of the rule, 
which is generally applicable in the case of agree¬ 
ments for the sale of all ordinary chattels 3 
apparently is that the actual carrying out of the 
agreement, as distinguished from compensation 
in money for the breach, can not be of import¬ 
ance to the plaintiff.* Lord Hardwicke said, 
adopting the third reason given above by Lord 
Macclesfield, “to be sure, in general, this court 
will not entertain a bill for a specific performance 
o contracts of stock, corn, hops etc., for as those 
are contracts which relate to merchandise, that 
vary according to different times and circum¬ 
stances, if a court of equity should admit such 
bills, it might drive on parties to the execution 
of a contract, to the ruin of one side, when upon 
an action, that party might not have paid, per¬ 
haps, above a shilling damage.” 5 

Upon the same ground has a contract to lend Loans. 





0 f INDIA 


SPECIFIC RELIEF. 


L 


196 


money not been specifically enforced, even 
though some security may have been specified.' 
As Romilly, M R., explained, since the Statute 
of Frauds does not apply to such a case, if the 
court has jurisdiction, “any conversation may be 
the subject of specific performance : thus if two 
friends are walking together, and one says, ‘will 
you lend me gjToo at ^5 per cent, for a year 
upon good security ?’ and the other says, i will’, 
that conversation might be made the subject of 
a suit for specific performance in this court, if 
on the next day one friend should say, ‘I do not 
want the money,’ or the other should say, i will 
not lend it. Nothing would be more difficult 
and more dangerous than the task which this 
court would have to perform, if it were to inves¬ 
tigate cases of that description. The court has 
said, that the reason for compelling a specific 
performance of a contract is because the remedy 
at law is inadequate or defective. But by what 
possibility can it be said, that the remedy here is 
inadequate or defective? !l is a simple money 
demand j the plaintiff says, T have sustained a 
pecuniary loss by my money remaining idle, and 
by my not getting so good an investment for it 
as you contracted to give me.’ This is a mere 
matter of calculation, and a jury’ would easily 
assess the amount of damage which the plaintiff 
has sustained.” 2 A contract therefore to borrow 3 
or pay money 4 is not enforced in specie , nor where 


‘ Lari v. Gnrety , [1873] 5 P C 
146; S \< k <! v. m [ t 862] 30 

H , 37 1 ; V ..' I African Territories 
LUi. v. Walling v, f: %.O \ < 1 * : h 

nffg-., [1897] 1 Q. B ,692, (contract 
to lend money to company, pay¬ 
able by instalments, upon security 
of debentures of the company); 
Ramannnd v. Nakched , [1904] 8 0 . 

C , 

3 Rogers v. Challis , [1859] 27 


Beav., 175, t Ames., 62. In Reed v, 
Reed 68 S W M 3S5, contract to 
apply payments, made by a debtor, 
on an overdue note, was not 
enforced. 


s Rogers v. Chaiiis 1 supra, 

* Crumpton V. Varna Ry, Co*. 
[1872] 7 Ch„ 562 ; Clark Lord 
Rivers, f 1868] s Eq., 91; Brough v, 
Oddy, [1829! 1 Rus. & M., 55. 
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the rights of the plaintiff may be fully satisfied by an 
account of profits and a payment of the sum found 
due thereunder. 1 “With contracts that result in 
a mere debt, or money claim,” says Leake, “specific 
performance by payment of the money is substan¬ 
tially the same thing as damages for detention 
of the money, the latter being merely the sum 
detained; and the ordinary remedy by action for 
the debt is sufficient both in law and in equity,” 2 
ft is upon this principle apparently that the third 
illustration to clause (a) to section 21 is based. 

“In consideration of certain property having been 
transferred by A to B, B contracts to open a 
credit in A's favour to the extent of Rs 10,000 
and to honour A's drafts to that amount.” This 
contract, says the Legislature, “can not be 
specifically enforced, for A would be reimbursed 
by compensation in money.” It would perhaps 
be more correct to say that compensation in 
money is the only practicable remedy, for it is 
quite conceivable that A might sustain serious 
damage by a dishonour of his drafts, and, if he is Damages for 
a trader, his business might be ruined by his ^draaT° f 
banker failing him. 3 Where a banker, therefore, 
holding funds of a customer, refuses to cash his 
cheque, substantial damages may be given to the 
customer for loss of credit, 4 and, even where no 
actual damage has been sustained, nominal 
damages may always be recovered. 5 

In a case which came before the Allahabad Maya Ram 
Court it appeared that the defendant had obtain- x ‘ PrasDat - 
ed a loan from the plaintiff, and executed a 
mortgage in his favour. The defendant, who had 
delivered the deed to the plaintiff, induced him to 



1 Ord v. Johnston t [1855] 1 Jur, 


4 Ralin v. Stews nl, [ l8 5 4 ] 14 C. 
B.i $ 93 ' 


* ,4 *“’*» 1 IKiLA-CLUiJj 

[1875] 20 Eq., 65. 

* C.'Mf y 795. 

3 Cl, CulleU t 148, 


* Martini v. Williams , [1830I 1 
B. & A ,41$ ; 5 Cyc , 535 ; r Laws 
oj Eng., 608 ; Hart, Banking, 340-1, 
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hand it back on the pretence of getting it registered, 
but afterwards refused to do so. The plaintiff 
sued to have a fresh hypothecation-bond execut¬ 
ed and registered by the defendant. The court 
held that the plaintiff’s proper remedy was by a 
suit simply and directly for the recovery of the 
money claimed, and that clauses (a) and(c) of sec¬ 
tion 2i precluded him from getting the relief he 
had asked for. 1 The soundness of this ruling is, 
however, open to question. This was a case not 
merely of a contract to transfer immoveable pro¬ 
perty, but. of an actual conveyance on considera¬ 
tion paid, and the statute law of India recognises 
the right of the transferee in such a case to have 
his title-deed registered. 2 The creditor, in any 
case, could not be compelled to recall an invest¬ 
ment. Section 12 of the Specific Relief Act, 
therefore, seems more in point. And even where 
there was no lien or charge upon real property, 
but the maker of a promissory note got it back 
from the holder under promise to return it or 
execute another note of the same tenour and 
amount, and subsequently destroyed the note, an 
American court at the suit of the holder compell¬ 
ed the maker to execute and deliver a new note. 3 
In the case of a sale-deed where, after execution, 
the vendor fraudulently kept it back and did not 
register it, the Calcutta High Court held that the 
purchaser could sue for return of the deed and 
registration. 4 Where an unregistered sale-deed for 
over Rs. .100 was stolen from the purchaser within 
the time allowed for registration, the Madras 


1 Maya Ram v. Prag Dat , [1832] 
5 All, 44. In this case, however, the 
terms of the lost deed were not satis¬ 
factorily proved, and the actual deci¬ 
sion was probably right, See 2 Story, 
E<j 9 . 753 - 

* Act Ill of 1877, ss, 32, 71-7. Cf, 


Abdullah Khan v, Janki % [1894] 16 

All, 303- 

* McMullen v. Vanxant, 73 Ul, 
190, Waterman, 22. 

1 Shum share AH v. Lulafut 

Kureem ) [1872] 18 W. R. ? 504. 




CLASS NOT INDIVIDUAL CASE. !§9 

High Court held that he could bring a suit 
against the vendor to compel the execution and 
registration of a fresh deed. 1 

It is important to note that in determining the 
question whether monetary compensation is a 
sufficient remedy the court does not proceed upon 
the circumstances of each particular case. 3 
Professor Pomeroy has discussed this matter with 
great ability and I will quote only two passages 
from his excellent work: “A particular contract, 
the subject of judicial action, is not treated as a 
single isolated case, and the inquiry is not whether 
from its special provisions or from the peculiar 
situation of its parties, the remedy of damages 
would be adequate or inadequate; it is rather 
treated as one of a class, and the inquiry is whether 
in agreements generally of that kind, the terms or 
the relations of the parties are such that the legal 
remedy of damages is adequate or inade¬ 
quate ... In administering the equitable remedy of 
specific performance, and so far as it depends upon 
the adequacy or inadequacy of legal damages, the 
courts are guided by considerations which have 
respect to classes of contracts having the same 
or similar qualities and incidents connected with 
their subject-matter, terms or parties, and rules are 
established with greater or less certainty, preci¬ 
sion, and comprehensiveness for each class 
separately.” 3 

Another ground upon which specific re¬ 
lief is refused by a court is “inability to render 
or enforce its decree.” Although the contract is 
valid,and the defendant is able to do what he has 
undertaken to do, if, through the want of ap¬ 
propriate means and instrumentalities, the court is 


NciUappa Rtddi v. Ramalingachi Railroad , [1871] 33 Iowa, 4.28, 481. 

[^ 97 ] 20 Mad., 250. * S. P., ss. 26^ 27, 

* Of, Richmond v, Dubnyw 
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unable, while pursuing its ordinary modes for 
administering justice, either to render a decree 
or to enforce the decree when made, then, says 
Mr. Pomeroy, “the remedy will be refused.” 1 
Logically the first question in every case is—can 
equity enforce a specific reparation of the breach 
of the contract or other obligation ? “If a contract 
consists in giving ( dando ),” answers Langdeil, 
“equity can enforce a specific reparation for a 
breach of it; if it consists in doing ( faciendo ), it can¬ 
not ” In the former case a distinction must be taken, 
as we have seen, “between those contracts which 
consist in giving something which is specified and 
identified by the contract, and those which con¬ 
sist in giving something of the kind, quality, or 
description specified in the contract. 

As an illustration of a case where the court 
cannot render a decree may be mentioned an 
agreement for the sale or tiansfer of a good-will 
apart from the business and premises, already 
referred tod ELquity could not direct the way in 
which the defendant should proceed to turn the 
custom of those who had dealt with him, to the 
plaintiff. 4 Similarly Lord Chancellors have declar¬ 
ed their inability to enforce an agreement concern¬ 
ing manufacture and sale of secret medicines or 
other secret commodities where the contract 
recognised the secret as not to be disclosed, for 
if the matter is secret, how can the court tell if 
the secret has been infringed or not? 3 The court 
acts only where it can perform the very thing in the 
terms specifically agreed upon, 6 and not where the 

« 4 Pomeroy, Eg. J.. s. 757. Per 
Kindevslev. V.C., "This court will 
never make a decree that it can 
not see its way to enforce,” Darbey 
v . Whitaker, [1^57] 4 Drew, 134, 

140, 2 Keener, 332 

1 Langdeil, Eq . ¥•% 47 - 8 , 

* Pumeroy, S.P., s. 306. 


4 3 Parsons, Con , 335. 

1 Newbery v. James, [18 £7j 2 
M e r,, 446; Wil Ha. ms v. Willta ms , 
[1817] 3 Mer., 157 ' But see Peabody 
v. Norfolk , [1868] 98 Mass., 452, 2 
Keener, 2*1 

(i Wolverhampton ft. Co. V. L, Pf , 

W . A \ Co„ f 1873] 16 Eq*. 439- 
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subject-matter of the contract is something which 
the court cannot ascertain by judicial proof, or 
cannot lay hold of, so as to define and establish 
the rights concerning it. 1 2 

The class of cases where the court cannot 
enforce its decree is more numerous. A contract, 
for instance, may be dependent on the personal 
qualifications or volition of the parties. All agree¬ 
ments for personal service are of this character, 
for the relation is of so personal and confidential a 
description that the enforced performance of the 
contract would probably be worse than its non¬ 
performance. 3 The old adage that “ a bird that 
can sing and will not sing, must be made to sing" 3 
is answered by the other old adage that" although 
you can lead a horse to the water you cannot 
make him drink.’' 4 The court now 5 holds, there¬ 
fore, that it is not for the interest of society that 
persons who are not desirous of maintaining con¬ 
tinuous personal relations with one another should 
be compelled to do so. 6 Besides, as Knowlton, 
C.J., observed in a recent case: “ The right to 
dispose of one’s labour as he will, and to have 
the benefit of one’s lawful contract, is incident 
to the freedom of the individual which lies at the 
foundation of the government of all countries that 
maintain the principles of civil liberty." 7 Simi¬ 
larly Van Fleet, V.C., remarked, “ To many per- 


Co;i T r.u’t3 
dependent on 
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’lualifi atK;n 
or volition. 


Personal 

service. 


1 Pomeroy, SJ s. 304, p. 392. 

2 Fry, 46. 

a Oe Riva/inoli v. Corseiti, [1833] 

4 Paige, Ch., 264, 2 Scott, 87 
* 6 R, C.,666. 

a Ball v. Coggs, [1710] 1 Bra. 
P. C., 140, and East India Co. v. 
Vincent , [1740] 2 Atk , 83, are old 
decisions to the contrary. 

6 De Francesco v. Barnum, 
[1890] 45 Ch. D., 430 ; Johnson v. 
Shrewsbury Of Birmingham Ry Co,, 
[*853] 3 DeG M. &G., Q14 (/Vr 

Knight Bruce, L. J. : “We are 

26 


asked to compel one person to em¬ 
ploy against his will another as his 
confidential servant, for duties with 
respect to the due performance of 
which the utmost confidence is re¬ 
quired. Let him be one of the best 
and most competent persons that 
ever lived, still, if the two do not 
agree, and good people do not 
always agree, enormous mischief 
may be done/ 1 ) 

7 Berry v. Donovan, [1905, 188 
Mass., 353, 355. 
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sons the right to labour is the most important and 
the most valuable right they possess; it is their 
fortune, constituting the only means they have 
to obtain food, raiment, and shelter and to acquire 
property. To such persons a deprivation of this 
right is ruin, and to abridge it is to do them an 
injury which will very likely "result in their ruin. 
When, therefore, a court is asked either to deprive 
a person of this right, or to abridge it, it is its 
duty/before it acts, to consider with the utmost 
care whether, if it does what it is asked to do, it 
will not, on a careful comparison of consequences, 
do more injustice than justice/’ 1 We shall find 
subsequently that some agreements for personal 
service have, in exceptional cases, been indirectly 
enforced by means of an injunction. But as to 
the general rule adopted by courts of equity there 
can be no doubt, that neither affirmative nor 
negative covenants in an agreement between an em¬ 
ployer and an employee will be ordinarily enforced 
at the instance of either/ “ No court of justice,” 
said Jessel, M.R., “can interfere so long as there 
is no property the right to which is taken away 
from the person compla ning.” 3 


1 Sternberg v. O’Brien, [1891] 48 
s J Hq , 370 * * x Ames, 127. 

* PtrltrU - v. Bishop of Ely, 
[1843] 2Y. &C. Ch. 249, 63 K. R., 
IOQ (confidential sen ant); Baldioin 
v .Society for diffusion of nufnhnow- 
tedge, [1858] 9 Sim., 393 (map- 
maker); Webb v. England, [1860] 
29 Beav., 44 (apprentice) ; Stocker 
v. Brocket hank 3 Mac. & G., 250 
(manager) ; Ogden v. Fossick 
[1862] 4 DeG. P. & J 426 (ditto); 
Ch innock v. Saints bn ry> [1861] 30 
L. j. C/» 409 (agent) ; Bain bridge 
v, Smith, £1889] 41 Ch, D., 462 
(managing director) ; and American 
cases cited in r Ames, 87, n 2. Dis¬ 
tinguish Fortescue \\ Lostwilkiel etc. 
fy* Co* [1894] 3 Ch., 639. See also 


ills (1) and (2) of cl. (h) y s 21, S, 
R. A, ; Nusseruadji v. Gordon , 
[18S1] 6 Bom , 266, Per Sol borne, 
L. C. “ It is obvious that if the 
notion of specific performance were 
applied to ordinary contracts for 
work and labour, or for hiring and 
service, it would require a series of 
orders, and a general superintend 
denee which could not conveniently 
be undertaken by any court of 
justice ; and therefore contracts of 
that sort have been ordinarily left 
to their operation at law.” Wolver¬ 
hampton &c> Co., V. London 

&c. Ry . Co., fi873l 16 Eq., 4.31, 
438 . 

3 Rigby v. Covnol Tt 88 o 1 14 Ch 
D., 482, 487, 
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A contract by an author with a publisher to 
complete a literary work/ or by an artist to paint 
a picture for a sitter for valuable consideration 2 
cannot be enforced at the instance of the pro¬ 
misee. Here also is a contract for personal 
services, but the services are such as require the 
exercise of peculiar talent or skill, of intellectual 
ability and judgment, and no court will order one 
to perform such services, '‘because it cannot so 
mould its order and so supervise the indivi¬ 
dual executing it that it can determine whether 
he has honestly obeyed it or not." 3 

Upon the volition of the parties also depends a 
contract by A to marry B, and it cannot obviously 
be specifically enforced.* Nor will specific per¬ 
formance be granted of a Hindu parent’s or guar¬ 
dian’s contract to give a child in marriage, 5 and for 
the breach of a contract of betrothal among Hindus 
the only remedy is by an action for damages/ 

Similarly an agreement by A with B to supply 
the latter with all the goods which he may require 
depends on the volition of the promisor, and can¬ 
not be enforced in specie. 1 An affirmative contract 
to carry on a trade will not be enforced, 8 but a 


1 S. R A., s. 21, ill. (2) to cl (/>). 

3 Ibid, ill (8) 

* Per Devens, J.. Adams v Ues- 
x/*j(vr % [i888]t47 Mass , 185,1 Ames, 
51, *' Although usually a contract, 
relating to personal services, will not 
be specifically enforced/’ says Water¬ 
man, "bui the party aggrieved will be 
left to his remedy at law, yet there 
is an exception to the rule, when 
by the contract, something is to be 
done, on a party’s own land, of 
such a nature that the opposite 
party will he deprived of the bene¬ 
fit of labour and materials bestowed 
thereon, unless the contract is 
carried out, and the owner of the land 
U attempting Lhus to deprive him. 
Within this principle, a contract 
between a water-power company 


and a city, that the former should 
construct certain extensive water¬ 
works, of a capacity to supply the city 
with a specified quantity of water, the 
works having been constructed, was 
enforced against the city. Columbia 
Water-Power Co. v. Columbia , 5 $.C M 
225 .” Sp. Per/.. 72 n. 

» S.R.A., s 21, ill. (12) to cl. (b). 

3 Re Gunput Ndrain Sing/i, [1875] 

I Cal.,74 

Umed v. Nagindas, 7 Bom. H. 
C., O. C , 1 22 ; Nowlmt v. Lad 
Kooer , [1873] 5 N. W. P., 102 ; 
Mayne, //. Z M s 95. 

7 S R A., s. 21 , ill (to) to cl. (Z), 
Cf Mackenzie v Striramioh . [1890] 
13 Mad , 472, See Lecfc. VI infra. 

8 Hooper v. Brodrtc.k 1 [1840] II 
Sim., 47. 
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negative contract not to carry on a trade, on leased 
premises, for instance, may be enforced by in¬ 
junction. 1 

Some contracts similarly depend for perform¬ 
ance on the consent of a third party. We have al¬ 
ready seen that where such a party is not legally 
bound to consent, the agreement cannot be en¬ 
forced in specie 2 It may be noted now that an 
agreement to submit a matter to arbitration or 
to sell at a price to be fixed by valuers, if the 
mode of fixing the price is an essential part of 
the contract, will not be specifically enforced, 
since it is beyond the power of the court to com¬ 
pel arbitrators to agree ; nor will the court itself 
fix the price, since that would be to make a new 
agreement for the parties. 3 Following the case 
of Vickers v. Vickers ,« the Indian legislature has 
framed illustration (4): “A contracts to buy B’s 
business at the amount of a valuation to be made 
by two valuers, one to be named by A and the 
other by B. A and B each name a valuer, but 
before "the valuation is made, A instructs his 
valuer not to proceed.’’ 5 There is no constat of 
the price, the contract is not a complete contract, 
said Wood, V.C., and there is nothing on which 
the court can act. 6 The same result would follow 
even if the contract be treated as complete. For 
the agreement upon that view may be regarded as 


J Jjobsonw Tulloch , [iSgy I Ch., 
424 ; Leake, Con., 793 ; Fawcett, 
L cV 7 ’., 357 aqq- 
* Ante, 159. In Man&y v. Gresham 
Life Assurance Society. [1861] 29 
Ueav , 439, a contract to reduce a 
premium was not enforced, as it was 
for the society, and not the court, to 
he satisfied that the cause for charg¬ 
ing an extra premium did not 
exist or had been removed. 

* 2 Pomeroy, Eq. s. 758 ; Mtlnes 
v. Gery, [1807] 14 Ves., ioo, 6 R. 


C., 684; Agar v Mack lew. [1825] 
2 Sim. & Si , 418, 1 Ames, 67 

* [18674 4 F.q. 529, 2 Keener, 
132 

5 The same result follows where 
a valuer refuses to proceed oi his 
own accord, Uarhey v. Whitaker, 
[1857] 4 Drew, 134, 2 Keener, 129; 
or dies. Firth v. Midland Ry~ Co, 
[1875 | 20 Eq., too. 

Vickers v. Vickers, supra. Cf. 

Fry, sa. 353-3^7. pp. r$o-is6; 
Pomeroy, S.P , 5. 150, p. 21 2 . 
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one of sale subject to the condition precedent 
that the price shall be fixed in a particular way, 
and it is clear that the agreement will not be 
enforceable so long as the condition is unfulfilled 
and the price remains uncertain. 1 As was said 
by Leach, V.C., “A man who agreed to sell at 
a price to be named by A , B and C, could not 
be compelled by a court of equity to sell at any 
other price.” 2 Therefore so long as the price is 
not reduced to certainty, the court will not, as 
a rule, provi.de other means of fixing the price, 
for that would be holding the parties bound by 
a contract different from that which they made. 3 
The court will not appoint other valuers or arbi¬ 
trators. 1 The court specifically enforces a con¬ 
tract, it does not complete and perfect one, so 
that it may afterwards be enforced by the party 
whom it suits. 5 Where, however, the court finds 
that the stipulation as to the mode of ascertain¬ 
ing the price is not essential, but rather something 
by way of suggestion, and that the real agreement 
is to sell at the fair value, it will direct a reference 
to find the value. 6 And the court has generally 
taken this view where the main contract was to 
buy land at a fixed price, but there was a sub¬ 
sidiary agreement to purchase fixtures at a valua¬ 
tion. 7 Where the vendor refused to allow a 
valuer to enter into his house for the purpose of 


1 2 Williams, V. & P., 913, 989, «. 
3 ; a bo r ibid., 50. 

* Morse v. Merest, [i82ij6 Mad< 3 ., 
26; 2 Keener, 127 

* 1 Williams, op. cit ., 51 \ Mikies 
v* Ge> v, supra Blundell v. Bret- 
(argh , | 1810’ 17 Ves , 232. 

1 Cooth v. Jackson [1801] 6 Ves , 
12,34 Distinguish Hail v, Warren. 
[1804] 9 Ves,, 605. A court of 
equity cannot change u contract 
and then enforce it. See Water¬ 
man, 191, n, 4, and cases there 
cited, 


A Pomeroy, S.P„ 218. 

Mihies v. Gery, supra, 407 ; 
Gourfoy v Duke of Somerset, [1815] 
r 9 Ves , 429, 431 ; Meynell v. Sur¬ 
tees, [1854] 3 Sm. & Gif., ioj, 113 
Pomeroy, 8 . P., s. i$I, p 213. 

7 Jackson v. Jackson 11853] I 
Sm. & Gif., 184, Cf. Darkey v. 
Whitaker, [1857] 4 Drew , 134; 

Richardson v. Smith, [1870] 
5 Ch., 648, 652, 654. See also, 
S R.A., s. 14, ill. {b)> where parties 
could not agree as to valuation of 
furniture. 
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making a valuation, the court made a mandatory 
order to compel the vendor to allow him to enter, 
and to enable the valuation to proceed. * 1 

A court of equity does not also deem it expe¬ 
dient to make a decree for specific performance 
of a contract which runs into minute or numerous 
details. 2 A contract by a tenant, for instance, 
that he will cultivate the land leased in a particu¬ 
lar manner, 3 or by an agriculturist that he will 
grow particular crops on his land and deliver them 
when cut and ready to a creditor of.his, 4 will not 
be enforced in specie. “ How can a master,” 
asked Lord Northington, “judge of repairs in 
husbandry?” 5 So where by a charter party entered 
into in Calcutta, between the owner of a ship and- 
the charterer, it is agreed that the ship shall pro¬ 
ceed to Rangoon and there load a cargo of rice, 
and thence proceed to London, freight to be paid, 
one-third on arrival at Rangoon, and two-thirds 
on delivery of the cargo in London, a court can 
scarcely carry out its judgment for specific per¬ 
formance in this case, and must leave the party 
to seek his remedy in damages. 6 In such cases 
the court refuses to interfere, not because the court 
cannot formulate a decree which shall order 
everything necessary for a complete performance 
or which shall not be absolutely incapable of com¬ 
pulsory execution, but because (to quote Pomeroy) 
“ the enforcement of the decree would unreason¬ 
ably tax the time, attention, and resources of the 
court, and thereby interfere too much with its 
public duties to other suitors, and in the general 
administration of justice.” 7 


1 Smith v. Peters, [ IS 7 5 j 20 Kq., s Ray tier v Stone, [1762] 2 Eden, 
511. Cf Morse v. Merest, supra. 128, But see Pomeroy, S.P , 39$. 

9 S.R.A., s. 21, cl. (//). Cf. Phipps v. Jackson, [1887] $6 

8 Ibid, ill (6) L. J. Ch., 550 

1 Ibid, ill. (7) ; Si re ns v, Mw- u S,R*A,, s, 21, cl (£), ill. (5), 

to ne r Tenn. Ch, t 239, 7 Pomeroy, S. P s. 307, p 393, 
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Upon the same principle a court: will often 
abstain from enforcing in specie a contract to 
execute certain works which the court cannot 
superintend. 1 The Indian Legislature, however, 
does not supply us with any test whereby the 
limit of the court’s capacity for superintendence 
may be determined. Clause (b) of section 21 
is beautifully vague: ‘A contract which runs 
into such minute or numerous details, .... or 
otherwise fro?n its nature is such, that the court 
cannot enforce specific performance of its 
material terms.” 3 As we have seen, at one time 
courts of equity refused to enforce specifically a 
contract to build. Kenyon, M.R., remarked so 
long back as 1788, “There is no case of a 
specific performance decreed of an agreement to 
build an house, because if A will not do it B may. 
A specific performance is only decreed where the 
party wants the thing in specie and cannot have 
it any other way.” 3 Butin 1901 the then Master 
of the Rolls (A. L. Smith) observed that he had 
never seen the force of the objection that the 
court could not superintend building-works. 4 
Where, however, the court makes such a decree 
and the judgment-debtor does not obey it, it may 
be inconvenient to enforce the decree by the pro¬ 
cess, say, of attachment for contempt ; 5 for numer- 
ous questions will probably arise as to whether 
there has been substantial performance, whether 
defective performance may be excused, what com¬ 
pensation should be made for the deficiency, and 
the like. 6 It has accordingly been laid down in a 


1 Ihid, ill. (9) 

* Cf. Collett, 154.5 

1 Errington v. A ynesfy, [1788J 2 
Hro Ch M 341. See ante, 132 sqq. 

* Mayor &c. of Wolverhampton 
v. Emmons , [1901] I K. B., 515, 

1 Amea, 77. 


3 Cf. C. P. G\, s. 260. 

* 2 Pomeroy, Eg. E., s. 760, p. 

1277 . The authorities were review¬ 
ed in Reck v. Allison (1874) $6 N. 

Y.,3^6, 1 Ames, 70 (lessor's covenant 
to repair), where Grover, f., said, 
“The Court must first adjudge 
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number of cases that as a general rule contracts 
for building and construction and to make repairs 
will not be enforced in specie , 1 A suit to enforce 
a contract to build a railway has, for instance, been 
dismissed, 3 and it has been doubted if one in res¬ 
pect of an agreement to erect and maintain tele¬ 
phonic apparatus will lie. 3 A contract to remove 
a specified building 4 or a covenant to make good 
a gravel-pit 5 will not be specifically enforced. But 
a number of exceptions have been grafted upon 
this general rule, the nature of which I have tried 
to indicate in my last lecture. 6 The court may 
also sometimes find it not in the public interest to 
decree specific performance in a particular case. 7 


what repairs are to be marie arid 
the time within which they are to 
be done. When this is accom¬ 
plished more serious difficulties 
remain. The idea that the court 
can appoint a Receiver to take 
possession of the property and cause 
the work to be done with money 
furnished by the defendant, would 
be, in the language of Lord North- 
ington, absurd. The mode, if un¬ 
dertaken, must be for the court 
first specifically to determine what, 
shall be done, and when and how, 
and then to enforce performance by 
attachment as for contempt in case 
of alleged disobedience. Then will 
arise not only the queslion, whether 
there has been substantial perfor¬ 
mance, and if found not, whether 
the defendant had any such excuse 
therefor as will exonerate him from 
the contempt charged, and in case 
of performance, but not in as 
beneficial a manner as adjudged, 
the compensation that should be 
made for the deficiency. It is obvi¬ 
ous that the execution of contracts 
of this description, under the 
supervision and control of the court, 
would be found very difficult if not 
impracticable, while the remedy at 
law would, in nearly, if not in all 
cases, afford full redress for the 
injury/’ 


1 Lucas v. Comerford , [r7Qo] r 
Ves., 235 ; Kay v Johnson, [1864] 
2 II &M, 118 ; but see 38 L J , 
Ch„ 143. Wheatley v Westminister 
B C. Co [1869] q Eq., 538 Brace 
v. Wehnert , [1858] 25 Beav., 348. 

a South Wales Ry. Co. v. Wythes 
[1854] d DeG. M. & G*, 880 ; Green- 
hill v. Isle of Wight Co 4871, 23 
L J., 887 ; Ross v Union Pacific 
By Co , [1863] I Woolw., 26, 2 
Keener, 145 

8 Keith v. National Telephone Co., 
[1804] 2Ch. 147 , i$3, 2 Keener, 188. 

1 Armour v. Connolly , 49 Atl. 

1117. 

5 Flint v Brandon, 1803] 8 Ves , 
r59, 1 Ames, 69, {Per Grant, M R , 
“ The matter in controversy is no¬ 
thing more than the sum it will 
cost to put the ground in the condi¬ 
tion, in which by the covenant it 
ought to be )” 

Ante, 132 sqq. 

7 Chicago R, /. & p. Ry. Co , v. 
Union Pacific Fy . Co., 47 Fed, R 
15 (construction of parallel railway 
lines disallowed ; per Brewer, J., 
“Such an expenditure of money 
places an additional burden upon 
the public. Every unnecessary mile 
of rail-road track or of bridge that 
is built adds to the cost of trans¬ 
portation, and surely the public is 
interested in seeing that that cost 
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In Kendall v. Frey 1 * the common council of a City 
in America had agreed to erect a City hall on land 
conveyed to it by the plaintiff, but ultimately did 
not do so. The court refused to interfere with the 
discretion of the defendant council, and said, “How 
and where a public building shall be erected is 
necessarily a question of public policy, and in¬ 
volves a variety of considerations. The common 
council is vested by law with full authority to 
decide them. The court cannot wisely review 
their action on such a subject,” 

A contract for construction will often be found 
to involve the necessity of the performance of 
duties continued over a long period of time. 
Now a court of equity will not decree specific 
performance of a contract, the execution of which 
would require more or less permanent supervision 
by the court, if the work could not be concluded 
within a definite and reasonable time, 3 “A court,” 
said Mellish, L.J., “can only order the doing of 
something which has to be done once for all, so 
that the court can see to its being done.’ A 
contract, consequently, by A to let for twenty- 
one years to B the right to use such part of a 
railway made by A as was upon B ’s land, and 
that B should have a right for running carriages 
over the whole line on certain terms, and might 
require A to supply the necessary engine-power, 
and that A should during the term keep the whole 
railway in good repair, will not be enforced. 4 


be as light as possible ”) Blit see 
Pomeroy, S,P, %m.> “this h un. 
doubtedly sound political economy, 
but it may be questioned whether 
it is not a novel ground for ^the 
interposition of a court of equity, 
with its remedy of specific perform¬ 
ance.“ 

1 74 Wt 3 , 26, 

a Adams v. Memnger, supra t 


l Ames, 52 ; Ryan v. Mutual Tontine 

?fcAssn [1893] 1 Ch , 116, 135, 

3 Keener, 179 » Phipps v. Jackson. 
[1887] 56 L.J., Ch. 5so. 

3 Powell Coal Co v. I ajj v'a/e 
RyXo , f 1874] 9 Ch. 331 - 

4 S, R. A s. 21, cl. (g) ill. ; 
Blackett v. Bates [1865] I Ch , 
117, 2 Keener, 154, (converse case ; 
ter Cranworth, L. C., " the court 
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Accordingly contracts for the working of quarries' 
and coal-mines,* or to maintain an inn , 3 to manage 
and operate a rail-road , 4 to keep a farm well- 
stocked with horses and cattle , 5 or to secure to 
the tenants of an apartment-house continuously 
the services of a resident porter charged with the 
performance of a great variety of duties , 6 have 
not been specifically enforced. So the court has 
refused to interfere in favour of a continuing 
covenant not to sell the water from a well to the 
injury of certain water-works on the ground that 
it would be necessary to enquire on every occa¬ 
sion of selling whether it was done with or with¬ 
out injury . 7 Similarly American courts have 
refused to enforce specifically a contract to 
support a person as a member of one’s household 8 
or to furnish news to a publishing company for a 
number of years . 9 For if the court were to make 
what purported to be a final order for specific 
performance in such cases, such order would not 
be the end of litigation, but, on the contrary, 
its fruitful and continuous source. 1 * " The Indian 


has no means of enforcing the per¬ 
formance of these duties ; all it can 

do is to punish the plaintiff by im¬ 

prisonment or fine, if he does not 

perform them ,} ) f 

1 Booth v. Pollard , [1840] 4 Y. 

& C , Ex, r 6r ; Jutland Marble Co. 

v. Ripley , [1870] 10 Wall. 339 (per¬ 
petual supply of marble from quar¬ 

ry). In this case the Court said :— 
41 If performance be decreed, the 
case must remain in Court for ever, 
and the Court to the end of time 
may be called upon to determine, 
not only whether the prescribed 
quantity of marble has been deli¬ 
vered, but whether every block was 
from the right place, whether it was 
sound, whether it was of suitable 
size, or shape, or proportion. Mean¬ 
while the parties may be constantly 
changing” (p. 358). 

• Pollard v. Clayton f (1855) I K* 


& J M 462 ; Wheatley v. Westminister 
Co supra. 

* Hooper v. Brodrick (1840), II 

Sim 47. 

4 Powell, Duffryn Coal Co. v. Toff 
Vale Ry Co ,, [1874] 9 Ch. 331, 

I Ames. 79; Port Clinton R, Co. 
v Cleveland & T, R. Co., 13 Ohio 
St. 544. 

6 Phipps v, Jackson, (1887). 56 
L. J. Ch. 550, 

6 Ryan v. Mutual Tontine tic. 
Assn., supra, 

7 Collins v. Plumb, [1810] 16 

Ves. 454. Pomeroy, S.P . 5, 308, 
P* 394 

9 Chadwick v. Chadwick f 120 

Ala. 580. 

9 Iron Age Publishing Co v. 
Telegraph Co T [1887] 83 Ala 498. 

10 Port Clinton Co . v. Cleveland 
Co, supra, 556 Even if the con¬ 
tract was sufficiently specific, so 
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legislature has fixed an arbitrary limit of three 
years , 1 though it may be doubted if a hard and 
fast rule in a matter like this can advance the 
purpose of a court of equity. The test should 
be one of reasonableness and practicability, and 
we find that in England specific performance of 
a contract to erect telephonic apparatus upon 
the plaintiff s premises and maintain it even for 
three years, has been held to be impracticable . 3 

Another ground upon which a court deems 
it expedient, to refuse specific relief is that the 
decree, it made, would be nugatory.^ Where a 
contract is in its nature revocable , 4 the perform¬ 
ance of the contract would be useless , 5 for the 
defendant would be entitled immediately to termi¬ 
nate the agreement, and thus undo what the 
court had done, and evade its decree. A con¬ 
tract, accordingly, between two persons to 
become partners in a certain business, where 
the duration of the proposed partnership is 
not specified, will not be enforced in specie 
because such partnership is dissoluble at any 


that the party, when ordered to 
operate the rail-road, would know 
the manner and mode in which the 
order was to be obeyed, still the 
question of obedience to the order 
must necessarily be left open. And 
the question of obedience to such 
an order might come up for solution 
not once, as in the case of the arch¬ 
way, the erection of which was 
order til iri_ Starrr v. G. W Ry\ 
(supra), but in instances innumerable, 

1 1 iefinite time/’) Cfi 

f 'ttivs v. jfVar#« 4 v supra ; also cases 
collected in WniArman, 70 t n 2j 
Pot*eroy, S 397-8,«. 

1 S.R A . s 2 T %l \f). 

3 Keith, Prows e & Co v. Nation • 
al Telephone Co., supra, (in this 
case there was strictly no question 
of erecting or maintaining the wire 
and apparatus, but the?* being 
already thferfe, KekeVich, Jr, held 


that they should be kept open to the 
use of the plaintiff and the wires 
should not be cut off) Mr, Pome¬ 
roy, Jr., conjectures that the rule 
really rests^ upon a deeper reason of 
public policy than inconvenience 
to the Court, viz., a feeling that the 
daily and hourly ordering of the 
affairs of an individual or a group 
of individuals for an indefinite 
term of years in obedience to the 
terms of a Chancery decree, and 
with its personal sanction for dis¬ 
obedience, is, in effect, such an 
impair incut of personal freedom as 
is hostile to the whole spirit of 
English and American institutions, 
2 Eq. p 1280 n 

o d Ibid ' o'o 755, p - 1272 '> Poraer °y 

S.P., ss. 288-9, pp. 381-2. 

* S.R.A,, s. 2j, cl, (if 1. 

8 Fr V' <■ 94 1 p. 4*»• 
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time at the will of either party . 1 The court 
will not undertake to compel unwilling parties 
to act in the relation of partners.' There is, 
however, a distinction to be drawn between a 
partnership and a company, a share-holder not 
being at liberty to withdraw without procuring 
another to take his shares ; he may therefore be 
compelled to take the shares allotted to him . 3 But 
a contract to take a certain number of shares 
where, by the rules of the company, a share-holder 
might cease to be a partner within fourteen days 
after becoming such, was not specifically en¬ 
forced . 4 And upon a similar principle Grant, 
M.R., refused specific performance of a contract 
for a lease which was to contain a proviso for re¬ 
entry on breach of a covenant which the plaintiff 
had already broken . 5 The court will not go 
through the idle ceremony of directing the exe¬ 
cution of a lease after the expiry of its terms, 
unless the execution is still necessary to secure 
some right to the plaintiff . 6 

Questions have sometimes arisen as to the 


1 Rercy v Birch, [1804] 9 Ves., 
357 j Scott v. Eayment, [1869] 7 Eq. r 
ti2;S.R,A,s 2 \ y cl , (d), ill. But 
equity will secure to a partner the 
interests in property to which by 
the partnership agreement he is 
entitled, Somerhy v, Buntin , [*875] 
118 Mass , 279, 2 Keener, 78 Right 
of pre-emption was* accordingly en¬ 
forced in Jiotnfrav v. Father gill, 
f 1866] I Eq,, 567, 2 Keener, 26. 
Where the party seeking relief 
has altered his position in re¬ 
liance upon the contract, so that he 
will be prejudiced greatly if the 
partnership is not formed, and he 
will receive substantial relief if Lire 
par:n«rship is formed, even if it is 
immediately ended, there is some 
American authority for decreeing 
specific performance, 3 Page, Con , 
2476. A contract for a partnership 


fora definite period may be enforced 
and one of the partners may be 
enjoined from carrying on business 
under partnership style with other 
persons and from publishing notice 
of dissolution, England v Curling , 
[1844] 8 Beav., 129, 2 Keener. 68. 
Waterman, s. 34. Lindley, Part,, 
bfc. Ill, eh. TO, s. 4. 

3 Per Bates, C., Sat terl/mail v, 
Marshall, [1872] 4 Del , Ch. 337, 
353, 2 Scott, 3iw. 

5 New Brunswick By. v. Mngge- 
ruige, [1859] 4 Drew, 686. 

* Sheffield Gas Consumers Co. v. 
Harrison, [1853] ij Beav , 294, 

B Jones v. Jones . [1806] 12 Vea , 
188. Cf Gregory v. Wilson, [1852] 
9 Ha., 683 : Lems v. Bond, [1853] 
18 Beav., 85, 2 Scott, 29. 

* NesNtt v. Meyer, [1818] J Sw., 

223. 
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enforcement of foreign contracts. Now the 
general principle of international law is that the 
plaintiff should seek the defendant and sue in his 
forum , 1 Where, therefore, the defendant is a per¬ 
son over whom the tribunals of this country have 
no jurisdiction, for instance, a foreign govern¬ 
ment 2 or the domiciled subject of a native State , 3 
British Indian courts have no jurisdiction. Nor 
has a court of equity necessarily jurisdiction over 
a subject of ordinary equity cognizance simply 
because the parties are within the forum. A 
court in America has accordingly declined to 
order a defendant to sell land situate in a foreign 
jurisdiction, when the case was otherwise within 
its power, upon the ground that a court of equity 
cannot give full relief where the locus in quo is 
not within its absolute jurisdiction and where the 
contract sought to be enforced is not capable of 
being fulfilled by the lex loci rei sitceC But the 
English Courts of Chancery acting upon the 
maxim, cequitas agit in personam, directed speci¬ 
fic performance of a contract to set out a boundary 
between two States in America, according to a 
line agreed upon . 5 As the operation of the judg¬ 
ment on the immoveable estate abroad is not 
direct but indirect, and only through the medium 
of the person affected by the judgment , 6 the 
decree is to be enforced by personal process, 
commitment, and sequestration, in case of dis¬ 
obedience . 7 Where the contract relates to move- 

1 Fry, 54, decree, 2 Swanst., 323^, See H, A. 

* Cf. Smith v, Weguelin, [1869] Smith, Equity , 17 ; 1 Pomeroy, Eq, 

8 Eq , 198, C P C , ch. xxviii. 708-13* 

8 Gurdyal Singh v Raja of Fa - 5 Penn v. Baltimore , [1750] 1 Ves , 
ridkvte, [1894] 22 Cal.. 222, P C. Sr. 444, I Wh & T», 755, and notes. 
Cf, Muhammad Yusufuddin v. Q.R, * Fry, s, 127, p, 52 ; British 
[1897] 25 Cal , 2o, P.C, South Africa Co, v. Compaukia do 

* Story, Conflict of laws, s, 544. Mozambique y [1893] A.C., 602, 6e 6. 
Not only must the parties be within ' Lord Porta rling ton v, iSonify t 
jurisdiction, tut no obstacle should [1834] 3 M. & K* 104, 108 ; Water- 
exist to the due execution of the man, s* 4S, p. 65*64 
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ables, the case of Hart v. Herwig 1 is an authority 
in favour of the jurisdiction, James, L. J., ruled, 
“ Where the contract, as in this case, though 
made abroad is to deliver a thing in specie to a 
person in this country, and the thing itself is 
brought here, then the court here, in the exercise 
of its discretion, will see that the thing to be de¬ 
livered in this country, does not leave this country, 
so as to defeat the right of the plaintiff to have 
it so delivered.” Our Civil Procedure Code, 
however, does not seem to recognise any such 
jurisdiction, and it has been doubted if British 
Indian courts can act in personam . 2 But the 
jurisdiction has recently been affirmed in Bombay 
in respect of the original side of the High Court , 3 
and surely it is not right to treat a suit for specific 
performance of a simple executory contract as 
an action in rent to secure realty or its posses¬ 
sion . 4 In the case of mufussil courts too, the 
proviso to section iC, Civil Procedure Code, 
seems to contemplate such suits . 5 * * 8 It should be 
noted, however, that when the courts of one coun¬ 
try are called upon to enforce contracts entered 
into in another country, the question to be con¬ 
sidered is not merely whether the contract sought 
lo be enforced is valid according to the laws of 
the country where it was entered into, but whether 
it is consistent with the laws and policy of the 
country in which it is sought to be enforced.' 


1 [1873I 8 Ch„ 860; see upon 

this case Fry, s, 130, p. 53. 

5 Collett, 112; Nelson, 119. 

Srpenath Roy v. Cally Doss Chose , 

[lS7Ql S Cal., 82. 

8 Hunsraj Moral ke v. Runchor - 
das Dharsev , [1905] 7 Bom., L R , 
71 g. Cf. Yaghoji v. Carnnji Bo- 
manji, [1904] 29 Bom,, 249. 

1 Cf. Bruce v Tilsan, [1862] 

N. Y., 194, * Ames, 348. * 


a 1 Siokes, A.-f. Codes, 933 , «* 4 *. 

« Hope v [1857J 8 DeO. 

M. & G , 731, 743 ; Potter v. Btown, 
[1804] 6 East, 1 31. Cf. Sufoaya 
Billai v Suhraya Mudaliy [1867 J 
4 Mad. H C R 14; Hamlyn & 
Co. v. Talisker Distillery [1894) 
A.C , 2 02 ; Kaufman v, Gerson 
[1904] 3 K. 599; Dicey, Con /, 
of /flW'S, J40. 572. Cl. Mdutts v. 
Owf*, l K, B* 74° 
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Where the land is within jurisdiction the mere 
fact that the vendor is not, will not stand in the 
way of the court decreeing specific performance 
of a contract for sale and directing title to 
vest . 1 

Another ground upon which courts of equity 
do not entertain jurisdiction in respect of con¬ 
tracts is that the contract as a whole cannot be 
specifically enforced . 2 Lord Romilly said, “ This 
court cannot specifically perform the contract 
piecemeal, but. it must be performed in its entire¬ 
ty, if performed at all .” 3 So Lord Hardwicke had 
said with reference to a marriage settlement com¬ 
prising a variety of terms, “There is no instance 
of decreeing a partial performance of articles, 
the court must decree all or none; and where 
some parts have appeared very unreasonable, the 
courts have said, we will not do that, and there¬ 
fore, as we must decree all or none, the bill has 
been dismissed . 5,4 Where the contract is one 
and indivisible, the performance of some only 
of its terms cannot be performance of the con¬ 
tract itself . 5 And as a general rule a court of 
equity has no power to change the terms of a 
contract. The court therefore may refuse speci¬ 
fic performance of a contract in a truncated 
form. A defendant ordinarily cannot be com¬ 
pelled to take less, or give more, for instance, 
than the amount fixed by the contract . 6 So, 
where the land contracted to be sold lies in a 
locality different from that which the vendee was 
led to suppose, there will be no specific perform¬ 
ance, since “ the peculiar locality, soil, vicinage, 


1 C P.C., s. 16; Cf. Rourke v. ner, [1871] 12 Eq., 18, 23. 
McLaughlin, 38 Calif, 196. 1 Goring v. Nash, [1744] 3 Atk a 

* Cf. Virdachala v. Ramasyami, 186, 190. 

[1862] 1 Mad H C. R., 341. 5 Kelieher, 79. 

Merchants Trading Co. v. Ban* * a Waterman, s. 501, p, 704 
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advantage of markets, and the like conveniences 
or an estate contracted for, cannot be replaced 
by other land of equal value .” 1 The substantial 
inducement to the purchase will fail in such a 
case. But the doctrine of equity is not forfeiture 
but compensation , 2 and. a distinction has always 
been taken between terms which are of the es¬ 
sence of the contract and those which are not. 
“ Lord Thurlow,” said Lord Eldon, “ used to refer 
this doctrine of specific performance to this . 
that it is scarcely possible that there may not 
be some small mistake or inaccuracy; as, that 
a leasehold interest represented to be for twenty- 
one years may be for twenty years and nine 
months; some of those little circumstances that 
would defeat an action at law, and yet lie so 
clearly in compensation that they ought not to 
prevent the execution of the contract .” 3 It has 
accordingly been said that equity, having regard 
to the substance rather than to the form of con¬ 
tracts, will not allow the impossibility of a literal 
fulfilment to prevail as a defence, when the 
agreement can be substantially carried out so as 
to effectuate the intentions of the parties, and 
do entire justice between them , 4 Of the two 
alternatives of enforcing the contract without any 
regard to the partial failure and of enforcing 
it so far as practicable and awarding compensa¬ 
tion for the balance, equity generally favours the 
latter and so endeavours to preserve the rights of 
both the contracting parties . 5 Compensation as 
a part of the decree for specific performance is 


1 Btxt v stow, aSandf. Cli, 29S; 
Waterman, 700, n. 2. 



Green. 338; Waterman, s. 128, 


s Page v. Groom , [1827] 4 Russ, 
6 t Pomeroy, S P , v 297, r 3S8. 


Mo r tint k v. Bulltr, f la 





PARTIAL PERFORMANCE. 





217 


to be distinguished from damages sometimes sepa¬ 
rately awarded. It should be regarded " rather 
as a condition,” says Pomeroy, ‘‘upon which the 
relief of specific performance is granted at all, 
or as a modification of that relief, so that it may 
be adapted to the circumstances of the case and 
the equities of the parties.” 1 

We, therefore, find that the Indian Legislature, 
having adopted the general rule in section 17, 
Specific Relief Act, recognises certain exceptions 
to that rule in the three earlier sections. The 
collective effect of these sections (not very logi¬ 
cally arranged) may be stated thus : A decree for 
specific performance of a part of an agreement 
will not ordinarily be granted, 3 unless the part left 
unperformed bears only a small proportion to the 
whole in value and admits of compensation in 
money, 3 or the plaintiff relinquishes all claim to 
further performance and all right to compensation 
as against the party in default. 4 Of course, the 
rule has no application where the agreement is 
divisible, 5 or where there are separate agreements, 
some of which an equity court will enforce and 
others it will not. Taking the ordinary case of a 
sale of immoveable property (a contract which 
ordinarily a court of equity will enforce in specie), 
the test is whether the purchaser gets the thing 
which is the principal object of the contract. 6 If 
his main object is not affected, there may be par¬ 
tial performance with proportionate abatement 
in the price. 7 But where he would be getting 


1 Pomeroy, S P. t s. 436. 
s S.R.A., s. 17. 

• Ibid, a. 14, 

* Ibid, s. 15. 

5 Ibid, s. 16 ; Pomeroy, S.P., 534. 
“ Drme v, Hanson , [1802] 6 Ves M 
675, 679, 

7 “ The principle is, that, if he 
gets substantially that for which he 

28 


bargains, he must take a compensa¬ 
tion for a deficiency in the value," 
Dyer v. Hargrave , [1805] 10 Ves, 
505, I Ames, 245. “Where the buyer 
gets substantially all for which he 
contracted, he ought not to be per¬ 
mitted to refuse to go on and per¬ 
form the contract on account of a 
slight deficiency, when full compen- 
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something constitutionally different from that for 
which he contracted, the contract does not lie in 
compensation. 1 The vendor’s inability to com¬ 
plete performance may be due to a deficiency in 
the quantity of the res or a defect in its quality. 
He may have contracted, for instance, to sell one 
hundred bighas of land where he owned only 
ninety-eight 3 or fifty, 3 or he may have contracted 
to sell as meadow-land' 1 or timber land 5 property 
which did not answer that description, or as free¬ 
hold what was only leasehold, 6 or he may have 
agreed to sell premises as in repairs when they 
were not, 7 or as unencumbered when there was a 
subsisting mortgage upon them. 8 Where the de¬ 
fect is material it is held not to admit of compen¬ 
sation in money, for it is clear that a rough esti¬ 
mate or an educated guess will not serve, where 
the interests of both the vendor and the purchaser 
have to be taken into account. The compensa¬ 
tion must be both fair and reasonable. 9 Where, 
therefore, a house was sold with a long strip of land 
between it and the road, to which there was no 
title, so that the people in passing could look in 
at the window, Romilly, M.R., held that the case 
was not one for compensation. 10 So, where a park 
was sold, but the frontage was less by nearly 
eleven feet than that described, and the difference 


siition can be made in money, and 
when the deficiency is occasioned 
by no bad faith on the part of the 
vendor,’* Towner v. Ticknor , 112 Ill, 
217, 244; 2 Pomeroy, Eg. R 1364, 
.King v. Bardeau , [1822] 6 John, 
Ch. 33 , 2 Keener, 1123 (auction 
sale). 

1 Halsey v. Grant, [1806] 13 Ves , 
73, 79 , 3 Scott, 382. 

- S R. A., s. 14, ill. (a)i Cf. 
M* Queen v. Farquhar s [1805] 11 
Ves., 467, 8 R. R. 212. 

9 S.RA.s. 15. ill. (a), CL farnh 
v. Resell. [1900J 2 Ch., 858. 


4 Scott v. Hanson , [1826] r Rus. 
& 12 ' 8 . 

* Stewart v. Conyngkam , l Ir. 
Ch. R., 534. 

8 Fordyce v. Fat'd, [1794I 4 Bro, 
Ch., 494 ; Brewe v. Carp, [1804] 9 
Ves., 368, 2 Scott, 374. 

7 Grant v. Munt , [1815] Coop,, 
* 73 , 35 E' R. ; T<mmr v. Tick¬ 
nor , supra. 

9 Wood v, Bernal , [1812] 19 Ves., 
220, 221 ; Halsey v. Grant, supra. 

9 YV\ Webster in 3 L.Q.R., 57. 

'• Perkins v. Mie % [1852] 16 Beav. 
193. 1 Ames, 248. 





PERFORMANCE WITH COMPENSATION. 219 




affected the access of barges, specific perform¬ 
ance was refused. 1 2 So, where the vendor can¬ 
not make title to a large portion of the estate/ 
or to a portion which js essential to the beneficial 
enjoyment of the premises sold, 3 * oy the tenure is 
different/ specitic performance with abatement, 
to the vendee will not be enforced. 5 As a general 
rule, where the defect extends to and affects the 
entire estate, there can be no such performance 
against an unwilling vendee. 6 On the other hand, 
if it is out of the vendor’s power, from any 
cause not involving bad faith, to convey all that 
he had contracted to sell, and it appears that 
the part which cannot be conveyed is of small 
importance or is immaterial to the purchaser’s 
enjoyment of that which may be conveyed to 
him, the vendor may insist on partial performance 
with compensation to the purchaser or an abate¬ 
ment from the agreed price proportionate to the 
quantity which falls short of the representation. 7 
Thus deficiency of six acres from a large tract of 
land, 8 or a misdescription as to two acres out of 
fourteen 9 or of two acres out of one hundred and 


1 Re Deptford Creek Bridge Co . 
v. Severn y 28 Sol. Jour, 327. Cf. 
Beers v. Lambert, [1844] 7 Beav., 
546 

1 Roffey v. Sh allcross, [ 18 X C )1 4 
Mu.Id., 227 ; Dolby v. Pu.lkn, 
[1829] 3 Sim , 23 

8 Peers v. Lambert, supra ; How¬ 
land v. Norris , [1784] 1 Cox > 58, 

2 Scott, 373 ; Dobell v. Hutchinson , 

[ 183*1 3 A* <& ft % 355 l Arnold v. 

Arnold, [1880] 14 Ch. D, 270, 

2 Keener, 1129. 

* Fordycev. Ford , supra ; Murray 

v, Nickerson , 90 Minn,, 197 (ven¬ 

dor’s interest was limited by inter¬ 
est of co-tenant). 

Mr. Waterman states the excep¬ 
tions thus i u The part with refer¬ 
ence to which the defect exists is 


(i) a considerable portion of the 
entire subject-matter* or is (ii) in 
its nature material to the enjoyment 
of the part in which there is no 
defect, or (iii) property is con¬ 
tracted for which has for the pur- 
chaser a peculiar value not capable 
of pecuniary compensation.” 
s. 502. p. 705. 

r > Dr ewe v. Corp } [1804] 9 Ves., 
368 ; Pomeroy, $J*„ s. 45 *i P- 53^. 

7 Waterman, 3. 502, p 704. Cf. 
Car less v. Sparling, I. R., 9 Eq , 
595 (deficiency ol about one-half 
in acreage of mountain land sold, 
which was a waste heath of trifling 
val ue>. 

B M Queen v. Warquhar , supra. 

0 Scott v, Hanson, supra. 
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eighty-six , 1 or the existence of a slight encum¬ 
brance , 2 or tithe-charge , 3 or even the burden of 
an easement of a foot-path across a meadow , 4 * 
has not been considered material. Where land is 
sold not by the quantity, but by metes and 
bounds or other description, and the vendee gets 
the identical plot contracted to be sold, there is 
no real ground for complaint, though there is some 
deficiency in the quantity supposed or stated, 
unless this deficiency be so great as to defeat 
the purpose for which the contract was entered 
into by the vendee. Where, however, land is sold 
by the quantity, but the description is qualified 
by phrases like “of or about,” or “ thereabouts,” 
or “ more or less,” and the vendee subsequently 
discovers a deficiency, which is neither very 
small nor trifling, the vendee may require com¬ 
pensation for such deficiency . 3 In some old 
English cases a distinction was suggested be¬ 
tween executory and executed contracts, and 
abatement of price was refused to the purchaser 
after conveyance . 6 But it cannot be maintained 
upon principle that where a mistake is admitted 
or proved, the fact that the title has passed and 
the purchase-money has been paid or secured, 
precludes the court, on the mistake being dis¬ 
covered, from granting relief . 7 In the above 


1 Calcrafl v. Roebuck, [1790] i 

Ves., 221. 

3 Hughes v. Jones, [ s86i] 3 DeG. 
F. & J. t 307 ; Halsey v. Grant , 
supra. 

8 Drewe v. Hanson , supra ; Sinks 
v. Lord Rokehy, [r8i8] 2 Sw., 222. 

* Oldfield v. Round , [1800] 5 
Yes., S08. I Ames, 361. But see 
ICUard v. Llandafiy [1810] I Ba & 
Be., 241, 1 Ames, 364 l I believe the 
bar was not very well satisfied with 
the decision”). Cf. Dykes v. Blake , 

[1826] 4 Bing N. C., 463 ; Shade- 

letQHV. SuUltjf*-, [1847] I DeG. & 


Sin, 6og. 

5 Sugden, V , & jP., 324 ; Kerr, 
Fraud , 103-4 ; Pomeroy, S . F , 
s 454; Hillv. Buckley , [1811] 17 
Ves., 394 ; Portman v. Mill, [1826] 
2 Russ. 570 ; Harrell v. Hill \ 
[1857] 19 Ark., 102, 2 Scott, 396 ; 
Aheraman Iron Works v, Widens } 
[1868] 4 Ch , 101. 

d Anon., [1700] 2 Freem, 137 ; 
7 'wyford v. War cup, [1677] Rep. 
Finch, 310 \ Towns he nd v. Stan- 
groom, [i8oij 6 Ves., 328. 

1 Paine v. Upton , [1882] 87 N, 
Y., 327, 2 Scott, 592. 
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cases it is presupposed that the vendor has not 
been guilty of any inequitable conduct.' Fraud 
or misrepresentation will, however, disentitle the 
vendor to enforce partial performance with com¬ 
pensation. * 1 2 Nor will such performance be en¬ 
forced where there exist no data from which the 
amount of compensation can be fairly estimated. 3 
For instance, where house-property was sold, but 
before completion of the contract ornamental 
trees situated in the compound of the house were 
cut down by the vendor, the Irish court held that 
the damage in the value of the property as a 
residence could not be estimated, and the vendee 
was released. 4 So where timber in a wood was 
sold, but the subject-matter fell short of the 
description, as the number of trees was not spe¬ 
cified nor the quantity of timber expressed, 
Wood, V.C., held there were no data for calcula¬ 
tion and no compensation could be awarded. 5 
So it has been said to be almost impossible to 
assess compensation for restrictive covenants. 6 
But English courts hav,e in some cases expressed 
a reluctance to consider a difficulty of this kind 
insuperable, 7 and they will not apply this rule 
except in cases of real necessity. 3 

There is no principle of equity so artificial as 
that which goes to determine whether the part to 
which no title can be made is material, 9 and 
eminent judges have, from time to time, expressed 


* Winch v. Winchester , [1812J 1 
V. & B., 375 5 King v. Knapp , 59 
N. Y., 162. 

1 Clermont v. Tasturgh, [1819] 
I j,& W., U9, 120 ; Dimmovk v. 
Halletl, [1867] 2 Cfi„ 21; Fry, 
s. 1252, p. 536 ; Pomeroy, SP. } 
s. 455. p.536 Distinguish Powell 
v, Elliott, [1875] 10 Ch„ 424. 

* Cox v. Covtnton , [1862] 31 

Be;iv , 378 . 

4 Magennis v. Fallon , [1828*29] 


2 Moll., 561. 

5 Lord Brooke v. Rounthwaite, 

[1846] 5 Hare, 298 

6 Cato v Thompson , [18S2] 9 Q. 
B* D,, 6f6, 618 ; Westmacott v. 
Robins , [1862] 4 DeG. F. & J., 
390,397; Fluid v, Lascelks , [1900] 
I Ch., 815, 1 Ames, 256, 

7 Fry, s. 1276. 

8 Pomeroy, S.P ., s, 448. 

* Waterman, s. 504., p 709. 
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a disinclination towards the cy pres execution of 
the contract which is given in these cases, as 
that is, in fact, the execution of a new contract, 
which the parties did not enter into, in which 
there is no mutuality, and in which there are no 
adequate means of ascertaining the just price.' 
Lord Erskine said, “Without some very distinct 
limitation of such a jurisdiction, having all the 
precision of law, the rights of mankind under 
contracts must be extremely uncertain." 8 Plumer, 
V.C., said, “ There is great difficulty in applying 
the doctrine of compensation to a reluctant pur¬ 
chaser. There is no standard by which to as¬ 
certain what is essential to a purchaser. The 
motives of purchasing real property are very 
different in different persons. Tastes, opinions, 
and ages, create different views. Some parti¬ 
cularity, some whim may have induced him to 
purchase. What is desirable to one is not so to 
another. One wants a wood for game, another 
desires it only as a beautiful object; one looks 
only to agriculture, another dislikes tithes. It, 
therefore, seems a little arbitrary to insist on a 
party taking compensation.” 3 Jesse!, M.R., 
accordingly thought that the cases of specific 
performance with compensation ought not to be 
extended, 4 and Farweli, J., has ruled, “ The court 
should confine this relief to cases where the 
actual subject-matter is substantially the same as 
that stated in the contract, and should not extend 
it to cases where the subject-matter is substan¬ 
tially different.’’ 3 


1 Per Lord Lfingdale, Thomas v. 
Dering, [1837] i Keen, 729, 746, 
44 R. R„ 158. 

Tlahey v. Grant , [1806] 13 Ves. t 
73 - 76 . 

a KnakkhuU v. Gruebor^ [1851] 


1 Madid., !53, 167, 6 R.C., 676. Cf. 
Arnold v. Arnold , [1880] 14 Clu D., 
270, 282-4. 

* Cato v. Thompson , supra. 

3 Rudd v. Lascelks , supra, 


r* 
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I have so far been specially dealing with suits 
brought by vendors. A vendee has rights in no ^ 
way more restricted, but, as a matter of fact, '® d 
more extensive. “ If,” said Lord Eldon, “ a man, vendee, 
having partial interest in an estate chooses to 
enter into a contract, representing it, and agree¬ 
ing to sell it as his own, it is not competent to 
him afterwards to say,, though he has valuable 
interests, he has not the entirety; and therefore 
the purchaser shall not have the benefit of his 
contract. For the purpose of this jurisdiction, 
the person contracting under those circumstances 
is bound by the assertion in his contract; and if 
the vendee chooses to take as much as he can, lie 
has a right to that, and to an abatement; and the 
court will not hear the objection by the vendor, 
that the purchaser cannot have the whole.' ' 

“ An inability in a vendor to make a good title,” 
remarks Dean Langdell, ** is a legal (not a phy¬ 
sical) inability to perform the contract; and there¬ 
fore it is no excuse in the mouth of the vendor 
for not doing all the physical acts necessary for 
the performance of the contract The prin¬ 
ciple is that the party who is not in fault shall be 
entitled to a specific performance of as much of 
the contract as the other can perform. 3 “ There is 
nothing in this general rule,” observed another 
American Judge, “ of which a vendor can com¬ 
plain. It is his own fault, if he has assumed an 
obligation which he cannot fulfil. It cannot be 
inequitable to require him to perform, as far . as 
it is in his power, and being in a court of equity, 


1 Mortlock v. BulUr, [1804] id 180 ; Rudd v. Lascelles, supra, and 

V M suva *1*. Cl Dvas V. Cruise, other cases collected in i Ames, 251, 
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a decree that he makes compensation for all that 
he fails to perform, is but completing what the 
court has begun, and preventing a multiplicity 
of suits. In no just sense can it be said that 
thus a new contract is made for the parties. The 
vendor is not compelled to convey anything which 
he did not agree to convey, and the vendee pays 
for what he gets according to the rate established 
by the agreement.” 1 * But under the English and 
American authorities it would appear that the 
purchaser would not be entitled to an abatement 
where the defect was patent and an object of 
sense,—as for instance, whether a farm was within 
a ring-fence, 3 —nor where he had a full knowledge 
of the law and facts. 3 In such a case the pur¬ 
chaser may be deemed to agree to buy only what 
the vendor has and is able to convey; his know¬ 
ledge or notice of the facts enters into the con¬ 
tract, and prevents him from asserting a right to 
an exact fulfilment of its terms, for he knew from 
the very beginning that this would be impracti¬ 
cable. 4 Thus where a husband had only an 
estate pur autre vie in property, the remainder 
being vested in his wife, but the husband con¬ 
tracted to sell the fee-simple to a person who 
was ignorant of the state of the title, and the 
wife did no act by which she was bound to ratify 
the contract, Janies, V.C., held that the vendor 
must convey all the interest that he had, together 
with compensation in respect of the wife’s in¬ 
terest which he was unable to convey or bind. 5 


1 Erwin v. Myers y 10 Wright, 
96 ; Pomeroy, 8 P,, 518-9 n. 

* Dyer v, Hargrave , supra. 

8 Emery v. Wfise, [1801] 5 Ves., 
846 ; Castle v. Wilkinson, [1870] 
5 Ch., 534, 1 Ames, 252, But see 
Barker v. Cox, [1877] 4 Ch. D , 
464, “ Even if the purchaser has 

from the first been aware of the 


state of the title, that circumstance 
will not necessarily exclude him 
from the benefit of the principle 

under consideration, 1 ’ Fry, s. 1266, 

p. 540, sqq* 

4 Pomeroy, S.P. t 521 n. 

5 Barnes v. Wood, supra, Cf. 
Nelthorpe v. Holgate, [x 844] I 
Coll, 203. 
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But where a husband and his wife in 1863 signed 
a contract for the sale of the wife's fee-simple 
estate to the plaintiff, and the vendee was aware 
of the true state of the title, the Court of Appeal 
held that the purchaser was not entitled to a 
conveyance of the husband s partial interest only 
with an abatement of the purchase money. It 
is the vendee’s knowledge/’ says Pomeroy, and 
not any notion of making a new contract for the 
parties, which prevents the purchaser from obtain¬ 
ing compensation.' * Negligence may therefore 
defeat an equitable right 3 It has also been 
held that the principle will not be applied to the 
prejudice of a right to rescind reserved by the 
vendor, 4 or to the prejudice of the intervening 
rights of third parties. 5 A case that has 
frequently arisen in England and America is 
where the vendor has contracted to convey the 
fee-simple without reference to the inchoate 
dower interest in the land of his wife. . . There 
has been considerable conflict of opinion as 
to whether the husband will be obliged to 
convey his interest and make compensation or 
give indemnity in respect of the value of the 
wife’s interest. In England compensation or 
indemnity is generally enforced, 6 in America as 


Castle v. Wilkinson > supra. 
a S.P, s s. 461, p. 54 1 - As* to in¬ 
structive notice see James v. Lick - 
futts [1869] 9 £q., 5*. and: Caballero 
v. Henty, [ 1874 ] 9 Ch., 447 J Ken, 
Fraud „ 241-2. 

* Edwards-Wood v. Maryoribanks , 
[18581 3 DeG. & J., 329 . 332 . ^ 

this case Turner, L.J.. expressed a 
doubt if the doctrine of compen¬ 
sation could be applied to cases 
where, if the purchaser did not 
resell, he could sustain no loss 
from the defect in the title or the 
subject-matter. 

4 Fe Terry and While t [1886^ $2 

29 


Ch. D„ 14. 

5 Thomas v. Dering } supra. 

fl B.g. t in Wilson v. Williams ^ 
[^857] 3 fur N.S., 810, 2 Scott, 
393! Page Wood, V C. , said.''Here 
the vendor, having a good title, 
except as to this right of dower, 
assured the purchaser at the time 
of the contract that that right would 
be released. He gets the^ contract 
upon that footing. Can it be said 
that there is any hardship on the 
contractor in calling upon him, if 
he cannot literally make good his 
assurance, at all events to make it 
good as far as he can ? In con- 
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generally not. 1 Upon principle it is probably 
difficult to justify the husband-vendor in evading 
his just obligations to an innocent vendee. But 
the question is hardly one that is likely to arise 
frequently in India, unless perhaps in the some¬ 
what analogous case of an agreement to sell by a 
Hindu widow, or a Hindu father governed by the 
Mitakshara who has sons. 2 But the equities are 
likely to be different. Besides unless an indemnity 
is part of the contract between the parties, a 
purchaser can neither be compelled to take an 
indemnity for a defect nor insist on the vendor 
giving one. 3 

The obligation to which a vendor is subject 
to make out a good title is intended for the 
benefit of the purchaser only. 4 Accordingly 
even where the defect is material, it is the 
option of the vendee to refuse specific perform- 

tempted to use undue means to 
procu r e her assent.’’ (But as to 
this decision, see Pomeroy, 8. P, 
ss. 460-1 ; also Waterman, 722 n.) t 
In Haw ratty v. Warren , [1866J 90 
Am. Dec., 613, 2 Scott, 142, the 
New Jersey court stated the rule 
thus : u The court will not order 
(the defendant) to procure his wife’s 
conveyance of dower interest, nor 
require him to furnish indemnity 
against her right of dower, unless 
in cases of clear fraud." Accord¬ 
ingly in Young v, Paul\ 64 

Am. Dec., 456, 2 Keener, 1219, 

where the wi e a refusal to release 
her dower was induced by the con¬ 
nivance or procurement of her hus¬ 
band, the latter was compelled to 
convey with an indemnity. Cf. 
Peeler v. Levy r [1875] 26 IS.J. iiq,, 

330, 2 Keener, 1236. 

* Cf. Gurusanti v. Ganapathla , 

[1882] 5 Mad., 337- 

* Balm anno v. Lutnlcy , [18x3] 
I V. & B., 224, 225, Fry, ss. 1225, 
1281-2. 

1 Bennett v t Fcwler , [1840] 2 

Beav., 302. 


sidering the propriety of ei forcing 
the contract, it is not immaterial 
to see whether there is an easy way 
of getting an indemnity.” Hts 
Honour accordingly directed a 
sufficient portion of the purchase- 
money to be set aside, allowing the 
vendor to receive the interest 
during the joint lives of himself 
and his wife, and the principal 
upon her decease. 

1 Eg,, in Rieszs Appeal , [1873] 
73 Pa,, 485, x Ames, 254, it was 
held that specific performance of 
an agreement to sell real estate 
would not be decreed against a 
vendor who was a married^ man, 
and whose wife -.refused to join in 
the conveyance so as to bar her 
dower, unless the vendee was will¬ 
ing to pay the full purchase-money, 
and accept the deed of the vendor 
without his wife joining. Shars- 
wood, J., said, ‘The wife is not to 
be wrought upon by her love for 
her husband, and sympathy in his 
situation, to do that which her 
judgment disapproves as contrary 
to her interest; nor is he to be 
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ance' or to compel partial performance with com* 
pensation or abatement. 2 But where the deficiency 
is so great as practically to make compensation or 
damages the main object of the suit, the vendee 
has sometimes been denied specific performance 
with compensation. 3 In other cases, again, this 
consideration seems not to have been given effect 
to 4 , and the Indian Legislature has sought to cut LiW 

the Gordian knot by providing that where the s . 15. 
deficiency is considerable or does not admit of 
compensation in money, the party in default may 
be directed to perform specifically so much of 
his part of the contract as he can perform, 
provided that the other party (plaintiff) relin¬ 
quishes all. claim to further performance, and all 
right to compensation, either for the deficiency, 
or for the loss or damage sustained by him 
through the default of the defendant. 5 Whenever 
the seller is unable to convey all that he agreed 
to, the buyer is entitled as a matter of right, in 
all cases, if he will pay the full contract price, to 
specific performance of whatever interest the 
seller has, 6 and this irrespective of any question 
as to the state of his knowledge regarding the 
nature of the seller’s title at the time of the 
bargain. 7 But the purchaser may forfeit this 


1 Scott v. Alvarez , [1895] 2 Cb. 
732 - 

1 Dale v„ Lister , 16 Ves,, 7 
(cited). 

1 2 Pomeroy, Eq. R ty s. 853, p. 
1368, citing Earl of Durham v. 
Legard , [1865J 34 Beav., 611, 

Chicago Mil & St. Paul R. R. v. 
Durant , 44 Minn,, 361. See also 
Wheatley v, Slade , [1830] 4 Sim,, 
126 (but cf. Fry, s. 1281. p. 539; 
Sugden, V. & 317). 

* Jones v. Evans , [1848] 17 L.J. 
Ch., 469 (seller had only of the 
res) j Oceanic Co. v, Sutherbnry } 


[1881] 16 Ch. D., 236, 246 <} of the 
res) ; Burrow v, Scamme/ y [1882] 
19 Ch. D. t 175, 183 (undivided 

moiety) j Leslie v, Crommelin , n 
I.R , 2 Eq f 134; Fry, s. 1262 sqq. 

5 SR A, s. 15. Cf. Maw v. 
Topham , [1854J 19 Beav., 576, and 
see as to it Sugden, F. 6 ‘ P., 257. 

8 Harding v. Par shall t 56 III., 
219 J 2 Pomeroy, Eq. 1368, n , 

7 Western v. Russell, [1814.] % 

V & 187; Neale v. Mackenzie. 

[1837] 1 Keen, 474 ; Bennett v t 
Fowler % [1840] 2 Beav., 302 j and 
other eases cited in 1 Ames, 254 «» 
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right if in the matter of procuring the contract 
he has been guilty of misrepresentation or mala 
fides 

The effect of the Indian rule is probably to 
restrict the vendee’s rights to a larger extent than 
English decisions allow , 2 but section 15 is to be 
taken along with section 22, and, in view of the 
fact that justice in this country has not unoften 
to be administered by officers without any 
previous legal training, even a rule of thumb is 
not without its advantages. 

It remains to note that there may sometimes 
be a condition entered in the written instrument, 
which embodies the contract between the parties, 
expressly providing for or against compensation 
in the event of defect or deficiency. 3 Where the 
condition is in favour of giving compensation, 
the tendency of the courts is to put a liberal and 
comprehensive construction upon it, 4 and, in the 
absence of a stipulation to the contrary, it will 
be enforced even where the error or deficiency 
has been discovered after completion of the 
contract. 5 A purchaser’s right to compensation 
under the condition is, to adopt Sir E. Fry’s 
words, “generally cumulative” to his ordinary 
right to it according to the general principles 
already discussed. 6 Where, on the other hand, 
the condition is one restricting or denying the 
right to compensation, the courts construe it 
strictly and may even limit it “to cover small 


1 Clermont v. Tasburgk , [18x9] 3 Cf. S.R.A , s, 23 ., cl. (c). 

1 J. & W t , 112 ; Phillips v. Horn fray. 4 Fry, 5. 1289. 

[ J871] 6 Ch , 770. * 1 Ibid, ss. 1286, 1288; Cann v. 

1 Stokes thinks that the only Cann, [1830'] 3 Sim., 447,* Bos v. 

case in which purchaser or lessee Hdsha>n y [1866] 2 Ex., 72 ; Be Tur - 

can claim specific performance ner and Skelton, [1879] 13 Ch. D., 

with abatement or compensation is 130 ; Palmers . Johnson , [1884] J 3 

that contemplated by s, 14, S.R,A. Q.B.D., 35 t. 

/ A.-I. Codes , 932. * Fry, s. 1287, p. 548. 
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unintentional errors and inaccuracies, but not 
to cover reckless and careless statements.’’ 1 But 
in every case the condition must be read as a 
whole and so given effect to that the different 
clauses of it, where they exist, may be harmonised 
and not nullified. In the absence of fraud or 
misrepresentation, full effect should be given to a 
plain and express stipulation as to all matters 
which, it may be reasonably supposed, were 
intended to be embraced within its restrictive 
terms. 3 


1 Per Lord Macclesfield, Whitte - 
more v. WhiUemore, [1869] 8 Eq. t 
603. But see Re Terry and White, 
[1886] 32 Ch. D., 14. 

a Cor dinghy v. Cheeseborough ) 


[1862] 4 DeG, F. & J. t 379 ; Nicoll 
v. Chambers , [1852J 1 j C,B., 996 ; 
Jacobs v. Revell f 1900] 2 Ch. 858 ; 
Pomeroy, S,P^ 3.445, p. 525 ; 1 Dart, 
V'&P, 680-1. 
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LECTURE V. 


Defences to action for specific 

PERFORMANCE. 

I have in my last two lectures endeavoured to 
define some of the general grounds upon which 
our courts regulate their jurisdiction in the matter 
of the specific performance of contracts. I will 
now proceed to examine some of the pleas which 
may be urged against the exercise of such jurisdic¬ 
tion by the defendant, pleas which may be classified 
as legal and equitable, and which, if sustained, 
would generally be found to disentitle the plaintiff 
to the specific relief sought. Possibly a more 
logical consideration of the subject-matter is that 
indicated by Pomeroy, who has discussed the 
features and incidents of an enforceable contract 
under four heads, viz., ( i) those which pertain to 
the external form of the agreement and the manner 
of expressing its various terms, and which relate to 
the very existence of a binding contract; (2) those 
which do not primarily involve the validity of the 
contract but which directly affect the right to the 
equitable remedy; (3) those connected with or 
growing out of the conduct—generally preliminary 
—of the parties, which involve the validity of 
the contract and may render it voidable ; and 
(4) those which relate to or are connected 
with the actual enforcement of a decree and 
may affect the practicability of specific per¬ 
formance. 1 But the practical lawyer has long been 


1 s . p ., Cti. II, s. 51, p 75- 
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familiar with Sir E. Fry’s arrangement and I have 
substantially followed it, with some modifications 
suggested by Mr, Cyprian Williams’ treatment 
of the subject. 1 

But before I discuss any of these special 
pleas it is proper that 1 should make it quite 
clear to you that the courts do not as a matter 
of practice recognise any absolute right to 
specific relief. When a contract is broken and 
a promisor fails or omits to carry out his promise 
the promisee may come into court and ask for 
compensation. The damages which the promisee 
gets in such a suit may be nominal or substantial 
or even exemplary, but some damages he is in 
any event entitled to get. But the doctrine of 
courts of equity has never been represented to 
be “ to carry into specific execution every 
contract in all cases, where that is found 
to be the legal intention and effect of the con¬ 
tract between the parties.” 8 It has, therefore, 
been said, “the right to specific execution is 
not absolute, and a decree therefor does not 
necessarily follow, though the contract may be 
plain and certain in its terms, and may be obliga¬ 
tory on both parties. Its enforcement rests on 
the sound discretion of the court, a judicial dis¬ 
cretion, to be exercised according to the estab¬ 
lished principles of equity. An agreement may 
be valid at law, and there may not be sufficient 
grounds for its cancellation inequity; and yet, 
upon a fair and just consideration of the attend¬ 
ant and collateral circumstances, and sometimes 
of subsequent events, the court will abstain from 
its enforcement.” 3 


*2 V. & jP., 989, sqq. * Per Clopton, J., Byars v. 

» 2 Story, Eq>, s. 750, McCabe Stubbs , [1887] 85 Ala., 256, 1 Ames, 

v. Matthews, [1895] *55 U.S,, 55°, 37 1 - Cf. S.R,A M s 22. 

553, 2 Keener, 120J. 


Right to 
damage* 
absolute, not 
to specific 
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But when we speak of the jurisdiction of the 
court to decree specific performance as discre¬ 
tionary we by no means mean that it is open to 
a judge in one case to execute a contract in 
specie and in another case refuse to do so because 
such is his pleasure, because that is what the 
humour or the caprice of the hour suggests. 
“ Discretion loses all title to the name when 
it descends to mere caprice, or in fact becomes 
indiscretion.”' It is to be regretted that in India 
judges are prone to act in an arbitrary fashion, 
and" say they are administering a discretionary 
relief. Verily, at the hands of untrained men, 
equity is a roguish thing and apt to vary with the 
length of the foot of each Chancellor. 2 But 
Selden was a maligner, and generations of judges 
and text-writers have repeated that “ the discre¬ 
tion of the court is not arbitrary, but sound and 
reasonable, guided by judicial principles.” 3 The 
principles are general rules, and where they do 
“not furnish any exact measure of justice between 
the parties,” the court "withholds or grants relief 
according to the circumstances of each particular 
case.” 4 “Courts of equity do not sit, any more 
than courts of law,” observes Pomeroy, who has 
examined the subject in a particularly illuminat¬ 
ing manner, “ to distribute favours or acts of 


1 Kelleher, 46. See also ante, 
30.41 ; 4 Emyc. Laws Eng., 6og~ 
610. 

* Table talk . CL 3 Blacksione, 
Com 433- “The discretion of a 
iudge is the law of tyrants; it is 
always unknown ; it is different in 
different men ; it is casual and 
depends upon constitution and pas¬ 
sion. In the best it is often, at 
times, capricious ; in the worst it is 
every vice, folly and madness to 
which human nature is liable,” Ex 
parte Chase , 43 Ala,, 303, 3 ™, cited 


14 

3 Goring v. Nash, [174411 3 Atk. 
186 ; White v* Darnon, [1802] 7 
Ves., 30, 3$ ; Buckle v. Mitchelf , • 
[1812] 18 Ves., loo* in; Bitrgnt 
v. Wheat*, [* 759 ] 1 W. Bl„ 123 
judicial or equitable discretion 
does in no case contradict or over¬ 
turn the grounds and principles of 
the law ”) ; and other cases cited 
in I Stroud, Judl. Did ,, 542. 

• In re Martin t [1882] 20'Ch.D. 
365, 369; Macdonald v. Foster, 
[1877] 6Ch. D, 193, 195. 
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grace to their suitors; their judicial function con¬ 
sists in the protection of rights and the enforce¬ 
ment of duties by means of the remedies which 
they administer.” 1 The use of the term ‘ dis- 
cretion' in this connection is misleading, and 
perhaps even inaccurate. 2 Specific relief, like 
other equitable relief, is administered with, and 
not at, discretion 3 (if the term must be retained), 
and this means that “ the right to this particular 
remedy, being equitable, involves a variety of 
circumstances, incidents, and relations which may 
promote, modify, impede or prevent its use, and 
one of the most important of these circumstances 
consists in the fact that a denial of the relief 
does not, in general, leave a party without his 
legal remedy.” 4 In fact, these conditions, inci¬ 
dents and elements equity regards as essential 
to the administration of all its peculiar modes of 
relief. 5 But “where all the proper conditions 
are present, the remedial right is as perfect, cer¬ 
tain, and absolute as the nature of the remedy 
itself will permit.” 6 In the words of an American 
judge, “ The relief lies in the discretion of the 
court only so far as it must necessarily judge 
whether under the circumstances of the case the 
contract is or is not an inequitable one. That being 
determined, judicial discretion ceases.” 7 The 


1 Pomeroy, S.P ., s. 46, p. 69. In 
the following discussion I have 
closely followed this learned writer 
and adopted his language, wherever 
practicable 

* Ibid, 4 Eq, J, s. 1404, n 2. 

a Hennesay v. Carmony , [1892] 
50 N. j, Eq., 6l6, r Airies, 582. 

1 Pomeroy, supra, S.P , ss. 37, 38. 
“ These elements, conditions, and 
incidents, as collected from the 
cases, are the following :—The con¬ 
tract must be concluded, certain, 
-unambiguous, mutual, and upon a 
valuable consideration ; it must be 

30 


perfectly fair in all its parts; free 
from any misrepresentation or mis¬ 
apprehension, fraud or mistake, 
imposition or surprise; not an un¬ 
conscionable or hard bargain; and 
its performance not oppressive upon 
the defendant; and finally, it must 
be capable of specific execution 
through a decree of the court/' 
4 Pomeroy, Eg, J., s 1404, «.2. 

5 4 Pomeroy, Eq J,, supra. 

6 Pomeroy, s. 46. 

7 Godwin v. Collins , 4 Houst. 

(Del ), 28 . 
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preliminary questions to be determined will 
generally be questions of fact, for instance, is the 
contract fair, equal and reasonable ? Will it be 
just to enforce it against the defendant ? Has the 
plaintiff’s conduct been conscientious ? And so 
on. When the facts have been established, the 
principles of equity come into operation, and there 
is no further uncertainty about the matter. Now 
the conditions upon which the right to equitable 
relief has to be founded are, so far as they do not 
relate to the existence of valid and binding con¬ 
tracts, only expressions and applications of the 
fundamental principles— He who seeks equity 
must do equity and He who comes into equity must 
come with clean hmdsi The first maxim means 
that a party seeking to obtain an equitable remedy 
must stand in conscientious relations towards his 
adversary, and that the transaction from which 
his claim, arises must be fair and just in its terms, 
and that the relief itself must not be oppressive 
or hard upon the defendant, and must be so 
modified and shaped as to recognise, protect, 
and enforce the latter’s rights arising from the 
same subject-matter, as w r ell as those inhering 
in the plaintiff. * 2 The second maxim implies that 
the plaintiff must show not only that he has a 
legal claim, but that he has a meritorious case. 3 
We cannot, therefore, overlook or ignore the prin¬ 
ciples which, in the first instance, owed their 
origin to the wisdom and experience of eminent 
judges and practical lawyers, and which in the 
course of ages have crystallised into settled 
precepts for the guidance of all administrators 
of justice. 4 These, it may not be possible to 


* 4 Pomeroy, supra; S,P,, s. 43 

* Pomeroy, s. 40, p, 63. 

3 Pollock, FM.M.y 125* 


* Re Hallett's Estate, K-natchhuU 
v. Ballett , [1885] 13 Cb. D. } 710; 
Re Scott and A hare% contract , 







state in the form of inflexible rules, as they are 
precepts which have to be taken with the special 
facts of each individual case, and Have to be 
applied with due regard to the complicated 
transactions of the parties and the ever-changing 
habits of society. 1 But as to the fundamental 
maxims, upon which the whole doctrine rests, 
there can be no doubt. A court of equity, there¬ 
fore, must not, like a court of law, confine its 
consideration to the contract, but it must look at 
the conduct of the plaintiff, and at circumstances 
dehors, and try to administer justice between man 
and man. 2 The discretion of the court is further 
capable of correction by a court of appeal, 3 and A PP eaI ' 
it has been Held that even a court of second 
appeal in India, the jurisdiction of which is 
strictly limited by the terms of section 584 of the 
Code of Civil Procedure, is competent to deter¬ 
mine whether the lower appellate court has pro¬ 
perly exercised its discretion in granting or with¬ 
holding specific relief. 4 An appellate court, 
however, will not be disposed to interfere except 
in a strong case, eg ., where the first court has 


[1S95] 2 Ch , 615 ; Waiters v. 
Morgan, [1861] 3 DeG, F. & J,, 
721. 

1 2 Story, supra. Per P'ield, J. : 
*' No positive rule can be laid down 
by which the action of the court 
can be determined in ail cases. In 
general it may be said that the 
specific relief will be granted when 
it is apparent, from a view of all 
the circumstances of the particular 
case, that it will subserve the ends 
of justice ; and that it will be 
withheld when, from a like view, it 
appears that it will produce hard¬ 
ship or injustice to either of the 
parties/ 1 Willard v. Tayioe, [1869] 
8 Wallace, 557, r Ames, 406. 
“There is, perhaps, hardly any 
requirement laid down as absolutely 
necessary for such a decree the 


want of which may not be supplied ; 
and it may be even more strongly 
said that no circumstances, and "no 
facts or claims would lead a court 
of equity to grant such a decree, if 
upon the whole case it would cer¬ 
tainly work injustice/’ 3 Parsons, 
Con., 317, 

s Fry, s. 44 p 17 f Waterman, 
s 6, pp. 7, 8 ; Clowes v. Higginson , 
[1813] I V. & B., 527 ; Haywood 
v. Cope , [1858] 25 Beav., 140 ; 
Laware v. Dickson , f 18r3] 6 H, L, 
414; Quinn v. Roath, 37 Conn., 
16. 

* S. R. A. t s, 22 . Cf. Gardner v. 
?ay, [1885] 29 Ch. D., 50, 58. 

4 Ram Bahadur Pal v. Ram 
Shankar Piasad PaL [1905] 27 

AIL, 688, F. B. 
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declined to exercise any discretion or has mani¬ 
festly proceeded on a wrong ground or principle 
or on an erroneous opinion on a point of law. 1 
»cci Of the possible defences to the action some 

may be called legal, the others equitable. By 
this I mean that some defences are such as may 
be also set up in bar of an action upon the con¬ 
tract for damages, and that others are available 
only in equity courts when these are invited to 
exercise their jurisdiction to grant specific per¬ 
formance. Since equity follows the law, the pleas 
in defence which may be raised in an action for 
damages for breach of a contract (which had to 
be instituted in the Common Law Courts) are 
also available to a defendant when the action is 
instituted in a court of equity for specific relief. 
It will be convenient to take these legal defences 
first. 

(a) Denial of formation of an agreement. 

A plaintiff who institutes a suit for specific 
(<») No actual 'performance of a contract must start by showing 
agreement, that there is a contract. The first plea open to 
a defendant, therefore, in such an action is a 
denial of the formation of the contract; the de¬ 
fendant may plead that no contract was ever con¬ 
cluded as alleged. 2 It needs no argument to show 
that if the parties never agreed to create a 
vinculum juris between them, there is nothing to 
enforce. “A contract includes a concurrence of 
intention in two parties,” says Pothier, “ one of 
whom promises something to the other, who, on 
his part accepts such promise. . . . Now, as I 
cannot by the mere act of my own mind transfer 
to another a right in my goods without a concur- 


1 In re Martin, [1882] 20 Ch. [1877] 6 Ch. D, 193. 195 

D,, 365, 369 ; Macdonald v. Foster, * 2 Williams, V. & 989 
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rent intention on his part to accept them, neither 
can I by my promise confer a right against my 
person until the person to whom the promise is 
made has, by his acceptance of it, concurred in 
the intention of acquiring such right.” 1 A pro¬ 
posal must be accepted to be converted into a 
“ promise,” in the language of the Indian Con¬ 
tract Act. 2 The question, therefore, which a 
court has to determine, when the defendant joins 
issue with the plaintiff as to the conclusion of 
the contract, is —whether at the time of the 
alleged agreement the minds of the parties had 
come together in actual assent. 3 If what passed Negotiation, 
between the parties was but treaty or negotiation, 
or an expectation of contract, or an arrangement 
of an honorary nature, no contract can be said 
to have been actually concluded.* Letters may 
have passed, for instance, between the parties 
which the court is called upon to construe, and 
if it holds that they were intended only as a pre¬ 
liminary negotiation, no specific performance 
can be had. s So again, a representation may Representa- 
be made regarding something past, present, or 
future. As to facts existing or past, the re¬ 
presentation may really be a misrepresentation, 
and the party making it will be held bound on 
the principle of preventing fraud or on that of 
equitable estoppel. 6 Where the representation, 


1 I Obligations, pt. I, Ch. I, s. I t 
art. i, s. 2, pp, 4-S‘ 


Lyman v Robinson , 14 Allen, 
254. (Per Foster, j., u The question 
in such cases always is, did they 
mean to contract by their corres¬ 
pondence, or were they only set¬ 
tling the terms of an agreement into 
which they proposed to enter after 


8 Waterman, s, 133, p* 17 1 * Cf. 

j C 4 g j x 


1 , 1, u. & , pp. 

* 1. C. A , S« 2, (a), (&), 


* Fry, s. 277, p. 118. 


all its particulars were adjusted, 
which was then to be formally 
drawn up and by which alone 
they designed to be bound ? 1 ) Cf. 
Huddleston v. Briscoe, flSoj] H 

worth, [1813] 2 V. ■& b., 341 ; 
Skelton v. Cole , 1 'iSs 7 j * DeG. & -U 
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however, relates to the future, it may either be 
a mere expression of intention of what the party 
representing may probably do, or it may amount 
to a distinct and absolute promise made for a 
special purpose, on the faith and in consequence 
of which another person acts. In the former 
case the representation does not bind, for it 
leaves the matter open for further consideration 
and change of purpose. 1 In the latter case the 
representation is binding and may be enforced. 5 
" There is no middle term,” said Lord Cranworth, 
“ no tertium quid between a representation so 
made to be effective for such a purpose, and a 
contract; they are identical.” 3 Such representa¬ 
tions in England are frequently made at the time 
of a treaty for a marriage, and where marriage 
has followed on the faith of such representations 
the courts have naturally felt inclined to attach 
more than ordinary weight to the language used. 4 
Lord Romilly remarked, “ It is of great import¬ 
ance that all persons should understand that 
when a man makes a solemn engagement upon 
an important occasion, such as the marriage of 
his daughter, he is bound by the promise he then 
makes. If he induce a person to act upon a 
particular promise, with a particular view, which 
affects the interests in life of his own children 
and of the persons who become united to them, 


DeG., M, & G , 558 ; Moniefiori v. 
MonieforU [1762] I W. Bi., 363, 
Finch, 482, and other cases cited in 
Fry, p, 132, 

i Waterman, s. 140, p. j8a ; 
Randall v. Morgan t [1805] 12 Ves., 
67; Morehouse v Colvin } [1851] 
15 Beav, 341. CF, Maddison v, 
Alderson , [1883] 8 A. 467, 

1 Ames, 395 ; Whitechurch v. Canta- 
nagh, [1902] A. C., 117, 1301 
Prescott v. Jones , [1898] 69 N. II., 
3 ° 5 > 1 Wiliiston, 14$. 


* Saunders v. Cramer , [1842] 3 Dr. 
& W f| 187 ; De Biel v. Thompson, 
[1841] 3 Beav., 469, affd. 12 CL & 
P, 61 n. ; Montgomery v. Reilly , 
[1827] 1 Bligh N. S., 364; Synge 
v, Synge, [1894] iQ.B., 469. 

8 Maun sell v. White t [1854] 4 
H. L C,, 1039, 1056; Money v, 

Jordan , [1852] 2 DeG. M. & G., 
3 * 8 , 332 - 

* Maun sell v. White y [1844] 1 Jon, 
& Fat., 563 ; Fry, s. 324, p, 137. 
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this court will not permit him afterwards to 
forego his own words, and say he was not bound 
by what he then promised. It is upon these 
principles that the court has acted in all such 
cases; it exercises its jurisdiction for the en¬ 
forcement of the truth, and makes a man's acts 
square with his words by compelling him to 
perform what he has undertaken." 1 

Where the engagement is of a merely honorary 
character, no legal obligation is created. A good 
illustration is furnished by the case of Money 
v. Jordan , which gave rise to not a little difference 
of opinion. The facts briefly were that the 
plaintiff had given a bond to the defendant for 
the payment of a sum of money; afterwards, 
being about to marry, the plaintiff approached 
his creditor, who said that she should never 
distress him about the bond, that she had given 
it up, and should never enforce it. The plaintiff 
asked her to give up the bond, but she declined 
to do so, saying that she would be trusted, and 
that the debtor might rely on her wrnrd. The 
plaintiff married. Subsequently the defendant 
put the bond in suit, whereupon the plaintiff 
sought the interference of the court by an injunc¬ 
tion. The representations were at first held 
binding by Romilly, M.R., and Knight Bruce, 
L.J. In the House of Lords, Lord St. Leonards 
took the same view, but the majority (Lords 
Cranworth and Brougham) ruled that no 
representation of intention could work an estoppel 
or otherwise bind 3 


* Laver v. Fielder , [1862] 32 
Beav., 1,12. Cf. Hammersley v, De 
Bui , [1845] 12 Cl. and F., 45, 78. 
Distinguish in re Fickus, Farina v, 
Fickus, [1900] r Ch. f 331. 

J 35 Beav., 37a, affd. [*852] 2 
DeG, M. & G,, 318, revd. [1854] 5 


H. L. C., 185, sub nomJorden v. 
Money ; Chadwick v. Manning, 
[1896] A. C., 23r ; Whitechurch v 
Cavanagh , [1902] A. C., it 1 /, 130; 
MontacuU v. Maxwell , [1720] 1 P, 
Wms., 6r8, 1 Ames, 274. See as 
to the doctrine of making repre- 
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en^ag-ment* 
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Offer to be 

absolutely 

accepted’ 


Qualified 

acceptance. 


A memorandum of offer or proposal differs 
from that of an agreement in so far that the 
former is the act of one party only, whereas the 
latter is of both. 1 The offer must be accepted 
before an agreement can result, and the accept¬ 
ance to be effective must be absolute and 
unqualified and expressed in some usual and 
reasonable manner.’ There should be no variance 
of any sort between the offer and the acceptance, 
and the latter should be expressed in an unambi¬ 
guous and unequivocal manner. 3 For instance, 
if A offers to the promoters of a railway a way- 
leave for the purpose of their railway, which 
was for mineral traffic only, and the promoters 
accept it for the purpose of constructing a public 
railway for general traffic, there is no contract.' 1 
The question that arises in such cases is really 
one of construction. Is a particular communica¬ 
tion to be understood as a real and absolute 
acceptance, or as introducing a condition or 
qualification which makes it only a stage in a 
course of negotiation capable of leading, but 
not necessarily leading, to a concluded contract ? 


sentations good, Pollock, Con. 
(W. W), Ap. K„ 915, sqq. Cf. 
IHggott v. Straiiori , [ 18^9]. I 

DeG. F. & J. t S 3 ; Ewart, Estoppel, 
ch vi; Bigelow, Estoppel , 574* 

1 Per Kindersley, V. C.: "In the 
case of an offer, no doubt, the party 
signing it may at any time before 
acceptance retract ; but ifitbean 
agreement, though signed by one 
arty alone, he can not retract at 
is pleasure, but all he can do is to 
call upon the other party to sign 
or rescind the agreement. A 
memorandum of agreement sup¬ 
poses that the two parties have 
verbally made an actual contract 
with each other ; and when the 
terms of 9uch contract are reduced 
into writing and signed, that is suffi¬ 
cient to bind the party signing; 


but if the memorandum is of an 
offer only, that assumes that there 
has been no actual contract between 
the parlies,’' Warner v. Welling¬ 
ton, [1857] 3 Drew., 523, 531, 

61 E.R., X005- 

* L C. A., s. 7. Cl Kennedy v. 
Lee, .1817] 3 Mer , 441 ; Oriental 
Inland Steam Navigation CoId. v. 
Briggs, [1861] 4 DeG. F, & J., 191. 

* “An ambiguous answer might 
be susceptible of different interpre¬ 
tations, and require explanation, 
thereby leaving the negotiation 
open instead of terminating it.” 
Waterman, 3 74. Gaskarth v, Lord 
Lowther , [1805] 12 Ves,, 107. 

4 Meynell v. Surtees^ [1854] 3 
Sm- & Gif., 101, affd., [1855] 1 Jur. 
N. S , 737 . 

R Pollock, L.C.A., 37 - 
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An acceptance with a qualification or condition 
is really a counter-proposal which requires the 
assent of the original proposer. 1 What the law 
requires is a clear accession on both sides to one 
and the same set of terms. 2 Where there is a 
reference to unspecified terms “to be arranged” 
in future, 5 or the agreement is made “subject 
to the preparation and execution, of a formal 
contract,” 4 there is no binding contract. In the 
case of an agreement for a lease especially, this 
may imply that more shall be put into the lease 
than what the lawyer treats as ‘usual’covenants; the 
qualified acceptance therefore does not conclude 
the contract. 5 Where A wrote to B, “The value 
of your house has been fixed through the broker 
at Es. 13,125. Agreeing to that value, I write 
this letter. Please come over to the office of 
my attorney between 3 and 4 this day with the 
title-deeds of the house and receive the earnest,” 
and B replied, “You having agreed to purchase 
our house for Rs. 13,125, have sent a letter 
through the broker, and we are agreeable to it 
and we will be present between 3 ancF^j. this day 
at your attorney’s, and receive the earnest,’’.and 


* Han Mahomed v. Spinner , 
[1900] 24 Bom., 5 JO,; 523, 

4 Thomas v, Blackman , [1844] 1 
Coll. C.C., 301, 312, 63 E.R., 429, 
434 ' 

* Honeyman v. Marry at, [1857] 
6 H. L. C. T H2 ; Stanley v. Dowd ex¬ 
it) ell, [1874] IO C. P. t 102!. 

* Winn v . Bull, [1877] 7 Ch, D , 
2g f Finch, 81. Per jessel, M. R.: 
“if there is a simple acceptance of 
an offer to purchase, accompanied 
by a statement that the acceptor 
desires that the arrangement should 
be put into some more formal terms, 
the mere reference to such a pro¬ 
posal will not prevent the court 
from enforcing the final agreement 
so arrived at, But if the agreement 

3 * 


is made subject to certain conditions 
then specified or to be specified by 
the party making it, or by his 
solicitor, then, until those conditions 
are accepted, there is no final 
agreement such as the court will 
enforce.” Cross Icy v. May cock, 
[1874] iS Eq,, 180. Cf. Chmnock 
v. Marchioness of Ely ) [1865] 4 
D, J. S., 63S, 646 ; Brien v. Swain- 
son , 1 L. R Ir. Ch. D , 135. 

* Foa, L. & 7 % 350 ; Hawkes- 
worth v. Chaffey, [1886] 55 L, J, 
Ch , 335 ; Lloyd v. Nowell, [1895] 
2 Ch , 744. Cf. Watson v* 

Me Alluni , [1902] 87 L. T, t 547 
(qualified offer followed by absolute 
acceptance). 
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then both A and B met at the attorney's office, 
but the attorney being absent, no inspection of 
the title-deeds or payment of the earnest money 
took place, the Calcutta Court held there was 
no binding contract which B could enforce. 1 * 
Two important matters were left to be settled 
at the attorney’s office, viz., inspection of title- 
deeds 3 and payment of the earnest money. 3 

But if the variation introduced by the accept¬ 
ance is of a nugatory character, this would not 
prevent the conclusion of the contract. 4 A hope 
may, for instance, be expressed that possession 
will be given by a certain day, 5 or a desire that 
the contract will be carried into execution by 
the preparation of a formal instrument. 6 Where 
a proposal for sale was accepted “subject to 
the title being approved by our solicitor,” Lord 
Cairns thought that the words meant “nothing 
more than a guard against its being supposed 
that the title was to be accepted without investi¬ 
gation,” that they meant, “in fact, the title must 
be investigated and approved of in the usual 


1 Koylash Chunder v. Tariney 
Chum t [l&% 4] io Cal,, 588. 

8 But see Pollock, f.C.A,, 40, {»;), 
and cf. Cohen v. Sutherland, [1890] 
17 Cal., 919 (where a provision in 
an agreement for sale of a house 
that “on approval of title by the 
purchaser’s solicitor the purchase 
money should be paid” was held 
not to affect the completeness of the 
contract). 

3 Per Garth, C. J., “ As regards 
the earnest money, it must be ob¬ 
served that both parties treat that 
as an element in the bargain. Sup¬ 
pose the meeting had taken place, 
and the parties had been unable to 

agree ns to the amount of the 

earnest-money, how could it 

possibly have been said that they 


had arrived at any binding agree¬ 
ment ?” ro Cal. 595, But see 
Pollock, LCA 40, («), 

* Lucas v. James, [1849] 7 flare, 
410, 424 ; Proprietors etc. of Png. 
& For. Credit Co. v, Arduin , 
[1870] 5 H. I... 64, 81-2, 

5 Clive v. Beaumont, [1847-8] I 
DeG. Sc Sm-, 397 , 63 E,‘R. t 1121 j 
Simpson v. Hughes, [1897] 66 LJ. 
Ch.,334. Cf, Fitzhugh v. Jones , 6 
Munh, 83 (boundary line to be 
located). 

6 Bonnewell v. Jenkins, [1878] 

8 Ch. D., 70; Rossiter v. Milter , 
[1878] 3 A C., H24 ; Ridgway v. 
Wharton , [i856-7j6 H L,C., 238, 
264, 268 ; Whymper v. Buckle, 

[1879] 3 All , 469; Fowl? v. Free¬ 
man , [1804] 9 Ves., 351. 
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way., which would be by the solicitor of the 
purchaser.’’ 1 ' The Court of Appeal had taken a 
different view, 2 and Wilson, J., followed the same 
in Calcutta. 3 

The acceptance to be binding, however, must 
be made within a reasonable time, 4 but it need not 
actually come to the knowledge of the promisor. 5 
There must be some overt act, however, a 
mere mental intention to accept does not create 
a contract. 6 Acceptance may have to be made 
in the manner prescribed by the proposer, 7 eg., 
if he requires goods to be delivered at a particular 
place, he is not bound to accept delivery else¬ 
where. 8 And “where the circumstances are such 
that it must have been within the contemplation 
of the parties that, according to the ordinary 
usages of mankind, the post might be used as a 
means of communicating the acceptance of an 
offer, the acceptance is complete as soon as it is 
posted.” 9 But there can be no acceptance after a 
refusal. 10 It should be added that a proposal may 


1 Huskey v, Horne-Payne, [ 1879] 4 
A. C., 311, 322. 

*[1878] 8 Ch. IX, 670. 

* Sn ego pal v. Ramchurn, [1S82] 
8 Cal., 856. See also Fry, s. 290, 
p.124 

* I.C A, s. 6 , cl. 2 : **A proposal 
is revoked, if no time is so pre- 
scribed, by the lapse of a reasonable 
time, without communication of the 
acceptance.’’ Cf. Ramsgate Victoria 
Hotel Co v. Monlefiore , [1866] 1 
Ex,. 109 ; Williams v. Williams , 
[1853] 17 Beav,2i3: Meyntll v. 
Surtees t [18^5] I Jur. N.S., 737 - 

5 I C.A., s 4. A distinction is 

here made between the communi¬ 

cation of an acceptance being 

complete (1) as against the proposer 
and ( 2 ) as against the acceptor, 

with the Tesult that if the communi¬ 

cation is lost in transit the proposer 
will continue bound whereas the 
acceptor will be free, Anson, Con, y 


38, Pollock, I.C.A 28-29. M The 
better opinion of jurists is that as 
soon as an offer by letter is accept¬ 
ed the contract is complete, al¬ 
though the acceptance had not 
been communicated to the party by 
whom the offer was made, provided 
the party making the offer was 
alive when the offer was accepted,” 
2 Kent, Com 477 
* Frith v, Lawrence, 1 Paige, 434. 
T I.C.A., s. 7, cl, 2. 

H Eliami v. Henskaw , [1819] 4 
Wheat, 225. Finch, 5 ^ Cf Felt . 
house v. Bindley , [1862] II C. B. 
N. S., 869, Finch, 51 
y Per Lord Herscbell, Hentkorn 
V- Fraser , [1892] 2 Ch., 27, 33, 
Finch, 148. Cf. Household Fire 
Insurance Co v. Grant , [1879] 4 
Ex. D m 216, Finch, 133. 

10 Hyde v. Wrench , [1840] 3 Beav., 
334 * 
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be revoked or withdrawn at any time before the 
communication of its acceptance is complete^ as 
against the proposer, 1 i.c., before that communica¬ 
tion has been put in a course of transmission to 
him, 2 but the general rule is that notice of revo¬ 
cation should be communicated to the other party. 3 
Acceptance may be by acts as well as words, 4 
and no writing is ordinarily necessary. The case 
of Carliil v. Carbolic Smoke Ball Co .* is a 
good illustration of this doctrine. The defendant 
company had advertised that they would pay 
^Tiooo to any person who used their preparation 
called the “carbolic smoke ball’ in a particular 
manner and yet contracted influenza. The plain¬ 
tiff purchased the medicine, used it in the manner 
directed, and contracted influenza while using it. 
The court held that there was an offer which had 
been accepted by being acted upon, that the 
defendants had not stipulated for any communi 
cation of the acceptance, 6 and the plaintiff was 
entitled to recover £ 1000 as on a contract by 
the company. 

The elements of a contract have been placed 
by some jurists in three classes, viz. (r) those 
things which are of the essence, without which the 
contract cannot subsist ; (2) those things which 

are only of the nature but not of the essence of 
the contract, being implied in it, unless expressly 
excluded, without subverting the contract ; and 


1 I.C.A., s. 5. An undertaking 
to keep an offer open for a certain 
time is generally without considera¬ 
tion, and so unenforceable, Ojford 
v. Davies^ [1862] I 2 ^ B.N.S., 748, 
Finch, 87. Cf. Pout ledge v, Grant , 
[1828] 4 Bing., 653, 29 R.R , 672. 

9 I.C.A., s. 4. 

s I.C A ( s. 6 Cf. Byrne v. Van 
Tienhoven , [1880] $ C.P.D 344 . 
Finch, 104. Distinguish Dickin¬ 


son v, Dodds, [1876] 2 Ch D., 463, 
Finch, 93. 

1 I,U, s. 8. Cf. Parker v. 
Serjeant , [1674] Rep. Fin., 146,23 
E.R., 80, (no answer given to a 
young man’s proposals, but he was 
admitted as suitor and marriage 
followed). 

5 [1893] 1 y- B., 256, Finch, 25, 

* Ibid, 269 , per Bowen, L-J- 
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(3) other things which are merely accidental. 1 
Where essential terms are lacking there is no com¬ 
plete contract capable of enforcement. E.g., the 
identity of the subject-matter of the agreement 
may not be disclosed with sufficient certainty. 
Suppose A agrees to sell to B “a hundred tons 
of oilthere is nothing whatever to show what 
kind of oil was intended, the agreement is void for 
uncertainty. 1 So unless the contracting parties 
are sufficiently indicated either by name or by 
description or by reference, their identity being 
uncertain, the agreement is incomplete. 3 And if 
the agreement is one for sale, price is an essential 
ingredient, and where it cannot be ascertained 
for certain, the agreement fails. 4 But the maxim 
upon which courts act is —td cerium est quod 
certam reddi potest 5 Extrinsic evidence therefore 
may be admitted with the object of fixing the 
meaning of or giving certainty to expressions 
that are not clear or free from ambiguity. Where, 
for instance, a dealer in cocoanut oil agrees to sell 
"one hundred tons of oil,’ the nature of the 
seller’s trade will afford an indication of the mean¬ 
ing of the words, and this may be corroborated 
by extrinsic evidence. 6 The description may be 
sufficient to preclude any fair dispute as to the 
identity/ and the court will carry into effect a con¬ 
tract framed in general terms, wherever the law 


1 Pothicr, Oblige pt. t,ch. i T s I, 

art. I* § 3- 

s I.C.A., s 29, ill, (a). Cf. Price 
v. Griffith , [1851] 1 DeG. M. & G*, 
80 

s Warner v. Wellington , supra ; 
Squire v. Whitton , 1848] I H L.C„ 
333 ; Potter v. Duffield , [*874] 18 

Eq., 4 “ Vendor ” iffarrett v. 

Hunter , [t886] 34 Ch* D , 182), 
land lor v. Wilks^ [l8gi] 

3 Ch., 77) and " proposing lender ' 
{Pattis v. Anstruther, [1893] 69 


I.T , 175) have been held to be 

insufficient description. 

4 Fry, s. 353, p. 150. Cf, Lect. 
IV, ante, 204-5. 

5 Per I.ord Cairns, “The question 
is, is there that certainty which is 
described in the legal maxim id 
cerium est quod cerium ^ reddi 
potest f* Rossiter v. Miller , l i879j 

3 AC, 1124,1140- 

6 LG.A., s 29, ill, (c). Cf also 

in <4- 

7 Potur V. Duffield , supra. VVhere 
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will supply the details, but if any details are to 
be supplied in modes which cannot be adopted 
by the court, there is then no concluded contract 
capable of being enforced. 1 Where, therefore, A 
agrees to sell to B ‘'one thousand maunds of rice 
at a price to be fixed by C,” the price is capable 
of being made certain, and the agreement cannot 
be treated as void. 5 But extrinsic evidence, it 
should be noted, can be admitted to explain, only 
a latent ambiguity, and not a patent ambiguity 
or a clear omission. 3 It has been well said, “parol 
evidence cannot show the intent of the parties 
if it cannot be found in the contract.” 4 To 
take a concrete instance, it can only be 
used to “ fit the description to the land.” 5 
Equity cannot therefore give specific performance 
of an agreement, e. g., to take milk from the 
plaintiff, where neither price, amount, time nor 
place of delivery is specified in the memorandum 
of agreement. 6 

Other conditions that are not essential may 
be supplied by law 7 . E.g ., in every contract for 
the sale of land, there is an implied condition 


the contract stated the sale to be 
by direction of the u proprietor,” 
held sufficient description, Sale v. 
Lambert , [1874] 18 Eq.. 1 See 
also Pearce v. Gardner , [1897] I 
Q. B , 688 5 Re Holland, Gregg v. 
Holland, [ 1902] 2 Cb , 374 - 3 * 5 < 
“The description is a sufficient 
designation of the subject of the 
alleged contract if it furnish the 
means of making Hie application 
and identification/’ Romans v. 
Langeviti , 34 Minn , 312 ; Pomeroy, 
S.P , 222, 

* Fry, s, 368, p. 137, citing South 
Wales Ry. Co.v. Wylhes , [1854] 5 
DeG. M.&G., 880, 888; Ridgway 
v. Wharton , [1857] 6 H.L.C , 238, 
285 ; Rum mens v Robins, [1865] 
3 De G. J.&S,. 88. 

* I.C.A., s. 29, UK (4 Cf. 


Pomeroy, S.P .. s 148, p. 217. 

* 1. Ev. Act, ss. 93, 95 . 97 * Cf. 
Bank of New Zealand v. Simpion, 
[1900] A.C , 182, 189; Shore, v. 

Wilson , [1842] 9 Cl. & E, 355 - 
4 YVigmore, Ev., ss. 2472-3 ; 2 
Taylor, Ev , ss 1206 et set]. 

4 2 Pomeroy, Eq. R , S. 766, p. 
1288 Cf. I. Ev. A , s. 92 ; Balkisen 
v. Eegge, [1899] 22 All , 149, P C.; 
4 Wig more. Ev., s. 2471 ; 2 Taylor, 
Ev., ss. 1201-2. 

5 Halsell v, Renfrew (Okla ), 78 
Pac., ri8. 

u Giles v. Dunbar f 181 Mass, 22, 

7 “The silence of an agreement as 
to terms which may be implied by 
legal presumption does not render 
it incomplete,” Waterman, s 150, 
p. 193 Cf. Oriental Steamship Co. 
v. Taylor [1893] 2 Q . B . 518, 527. 
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for a good title 1 and for the delivery up of title- 
deeds. 3 Where property is sold and nothing 
more is said about it, law implies that the sale is 
of an absolute interest or fee simple. 3 In fact, 
if an instrument of contract simply said, “ 1 sell 
my house to all the rights and liabilities of 
vendor and purchaser that are set forth in section 
55 of the Transfer of Property Act will be read 
into that contract as a matter of law. So in the 
case of a simple agreement of lease. A contract 
to renew a lease may be presumed to be for the 
same term as the preceding lease, 4 and a con¬ 
tract for an under-lease to be subject to the cov¬ 
enants in the superior lease. 5 In a contract to 
sublet for an unspecified period, where the sub¬ 
lessee entered into possession and spent money 
in improving the premises, he was held entitled to 
an under-lease for the whole of the residue of the 
term, less one day, should he live so long. 6 It 
has, however, been doubted in England if there is 
an implication in executory contracts in favour of 
the insertion in the executed contract of all such 
stipulations as are customarily inserted in such 
contracts. 7 But there is apparently no difficulty 


1 t Williams, V. & P., 27 ; Doe 
Gray v. Stanton , [1836] 1 M, & 
W./695, 701 ; Ogdvie v, Foljambe , 
f 18173 3 Me* , S3, 64 ; Ellis v. 
Rogers, [1882 1 29 Ch. D., 661, 670. 
In Lhe last case Cotton, L. j. ( refer¬ 
ring to the other cases cited, sug¬ 
gested a query a3 to whether the 
right, to a good title is an implied 
term in the contract or a collateral 
right given by the law, The for¬ 
mer seems to be the more correct 
view. Sugden, V , & / J ,, 16 ; T. 
P. A m s. 55 . 

* 1 Williams, V\ & JP, 29 ; Re 
Duttry andjessons Contract ,[ 1898] 
I Ch,, 419. Where title deeds lost, 
satisfactory secondary evidence 
may be given, Re Halifax Comm. 


Bank & Wood, [1899] 79 L. T. # 
536, 

8 Hughes v. Parker , [1841] & M. 
& W., 244. 

* Price v. Assketcn, [1835] 1 Y. 
& C. Ex., 82. 

5 Cosser v. Co Hinge, [1832] 3 
My, & K., 283. 

* Kusel v, Watson, [1S79] n Ch. 
D., 129. (Mere there was part per¬ 
formance by plaintiff which benefit¬ 
ed defendant, and plaintiff would 
have been without redress if speci¬ 
fic performance had not been 
decreed.) 

7 Rickets v. Bell % [1847] 1 DeG. 
& Sm., 335, 63 E R., 1093 ; Fry, 
s. 376, p. i6r. 
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in enforcing a contract to accept a lease to 
contain all usual covenants and provisions,’" and 
evidence has been admitted to ascertain the terms 
of “ the usual public-house contract,” 2 Where, 
however, a material term cannot be supplied by 
expression, construction or inference, 3 or where 
such implication is excluded by the terms of the 
contract or any special conditions thereof, 4 or 
by notice which communicates knowledge, 5 the 
agreement must be treated as incomplete and un¬ 
enforceable. Thus an agreement for the grant of 
a lease cannot be enforced in specie if the date of 
the commencement of the lease does not appear 
either by expression or reference ; 6 otherwise, if 
it can be gathered from the agreement read as a 
whole. 7 Where price has already been paid, the 
mere fact that nothing is said about it in the 
written agreement does not render the contract 
incomplete. 3 

An alleged agreement when incomplete in one 
of its material terms does not fully represent, the 
intention of the parties and is therefore not en¬ 
forced in specie. But where a court of equity 
finds that the incompleteness is due to the de¬ 
fault of the defendant, and the objection is not 
insuperable, it will stretch a point, if need be, to 

s OgiHie v. Foljamhe, supra ; 
He Gloag and Miller s Contract , 
[1883] 23Ch. D ,320 ; 1 Williams, 
V. 6' P., 164-5* 

• Store v. Sutton, [1817] 3 
237 *, Nesham v, Setbey, "£1872] 13 
Eq., 19s, 7 Ch,, 406. Cf. Ormond 
v. Anderson, 1S13j 2 Ball. & B, 
363, 12 R. R,, 103. For other illus¬ 
trations see Fry, s. 369, pp. j67-8- 
7 In re Lander and Bagley's con¬ 
tract , [1892] 3 Ch 48 j Cf, Phelan 
v. Tedcastle , [1884] 15 L. R. (Ir.) t 
169. 

Pomeroy, S, P t , 22 1 . 


1 Hampshire v. Wickens, [T878] 7 
Ch, D.. 555, and other cases cited, 
Fiy, i$7, «. I. As to ‘usual cove¬ 
nants’ see Foa, Z. & T 3 8 3 
sqq ; Fawcett, L. & T 154 sc l<F 
fl Lucas v, Hall' [1899] W. N, 
92 

a Fry, s. 378, p- 162 , Heresy v. 
Giblelt, [1854] 18 Beav., 174; 
Marshall v. Berrtdge , [1881] 19 

Ch-, 233 • Hurnphery v. Conyieare, 
r 1899] 80 L. T., 40. 

1 Freme v. Wright, [1819] 4 
Madd., 364 (title limited to vendor's 
interest). Cf. Hume v. Bentity, 

[1852] 5 De G. & Sm., 520. 
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assist the plaintiff. Thus where there was an 
agreement to grant an annuity for three lives to 
be named, and consideration had passed, but the 
defendant refused to name the lives, the plaintiff 
was allowed to name three lives in being at the 
time of the agreement. 1 

It may not be superfluous to add that the 
mere fact that a document has been executed does 
not prove that the contract has been concluded. 
Parol evidence, which will be admissible, 2 may 
go to show that a condition precedent to the 
attaching of any obligation under the intended 
contract has not been fulfilled. An agreement 
for a lease, signed by both parties, was handed 
by the lessor to his solicitor with instructions not 
to part with it unless the lessee got two respon¬ 
sible persons to join in the lease. I he effect of 
this transaction was held to be that the lessor 
had not contracted on the terms of the written 
agreement, but had made a counter-proposal, 
which not having been accepted by the lessee, 
specific performance was refused to the latter.* 

(b) Denial of Validity of Agreement. 

The next defence to the plaintiff's suit may be 
that the agreement alleged is not valid. An 
agreement may be invalid because void or be¬ 
cause voidable. I have before this considered 
the circumstances which render an agreement 
void. Where, for instance, the parties or one of 
them is incompetent to contract, there can be no 
agreement which the law will recognise. In- 


1 Pritchard V. Ovey, [1820] I J. 
& W,, 396 ; Lord Kensington v. 
Phillips , [1817] 5 Dow . 6l - 
also Soames v. Edge, [i860] Johns, 
669 (agreement to build house in 
consideration of lease, old house 
pulled down in pursuance of agree¬ 

32 


ment). 

* I, Ev. A., s. 92, prov. (3), 
Ramjrwanv . [1S97] 2 C. W, 

N., 188 ; 2 Taylor, Ev. y 814-5 » 
4 Wigmore, ss, 2408-10* 

1 Pat tie v, Hormbrook , 1 1S97 J I 
Ch., 25. 


<*> No valid 
agreement. 
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capacity to contract may be absolute or relative. 
A minor or a lunatic in British India cannot con¬ 
tract at all. 1 * Consequently if he is a party to any 
agreement, there is in the eye of the law no contract, 
and consequently no right to specific perform¬ 
ance at the instance either of the promisor or the 
promisee. 3 But a lunatic may contract during a 
lucid interval, 3 and so may a drunken person when 
not so much beside himself as to be unable to 
form a rational judgment as to the effect of the 
agreement on his interests. 4 The last is an ins¬ 
tance of relative disability. This may further be 
illustrated by reference to those cases where one 
or more of the parties to the agreement either 
labour under some disqualification, which is not 
absolute, or where the parties stand in such relation 
to one another that a court of justice scrutinizes 
all transactions between them with jealousy. 
If it is the duty of the courts to uphold the 
rights of the strong.it is also their duty to protect 
the weak. 5 A Hindu widow, e.g ., may inherit her 
husband’s estate with right to full beneficial en¬ 
joyment, but her power of alienation in respect 
thereof is, as a rule, restricted. She may do 
what she likes with the income, 6 but she cannot 
transfer the corpus except for legal necessity. 7 


1 I. C A , s. ii. See Cunningham 
and Shephard’s com,, 48 sqq. 

a Pollock, L C\ A 52. Cf. 

Paiitna ftihi v. Debnauth Shah , 

[I893] 2o Gal., 508, follg. Flight 
v. BoHand , [1828] 4 Russ., 298 ; 
nnd Krishnasami v. Sundaycippyar, 

[1894] 18 Mad., 415, referring to 
S. R„ A., s. 28. But these authori¬ 
ties proceed upon the view that a 
minor’s contract is only voidable. 
See also Lumlcy v. Ravenscroft, 
[ i8 95 ] t Q 634 *, 2 Williams, V. 

& A, 798, For cases where contract 
made by guardian of minor, see 

Sarwarjan v. Fakhraddin , [1906] 


II C. W. N,, 34, 20*7 ; Chiltar v. 
Jagannath , [1906] 4 A, L. J. R., 24 ; 
Meghan v.Pratt [1907] $A.£ J.R., 14. 

• I, C A., s. 12. Cf. Hall v. 
Warren, [1804] 9 Ves M 605. As to 
u lucid interval, ” see Bucknill & 
Take, Psychological Medicine, ed. 3, 
27 ; [Whaiton & Stilie, Med, Jur. y 
Ch . XXV, 

1 Cf. T. C, A., s, 12, Ill. {h) 

5 Hay dock v. Hay dock, [1881] 
33 N. J. Eq. 494. 3 Keener, 809. 

6 Mayne, H. L , s. 626 ; Bhalta- 
ebarjj, H . Z., 514-7. 

7 Mayne, H L s. 625, Sham Sundar 
m, Achhan Kunwar, [1898] 21 All,, 
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So a Hindu father in a family governed by the 
Mitakshara law cannot bind the vested interests 
of his sons by a sale except for the family benefit 
or to pay an antecedent debt. 1 Much more 
restricted are the powers of a manager of copar¬ 
cenary property 2 or the guardian of a minor. 3 A 
certificated guardian in India cannot generally 
transfer or assign or encumber his ward’s property 
without the sanction of the District Judge previ¬ 
ously obtained. 4 All these persons labour under 
a disability which is not absolute ; the contract, 
therefore, is only voidable and not void. Under 
the same category will apparently have to be 
placed contracts by married women. in England, 5 
by convicts, 6 outlaws, 7 alien enemies, 8 and cor¬ 
porations. 9 

Incapacity of a party to contract may also 
be due to the fact that he is a trustee, guardian, 
agent, or other person holding a confidential posi¬ 
tion. These cases of relative disability in equity 
have been grouped in three classes by a recent 
writer on the law of vendors and purchasers :—_ 

“ First, where there is such a confidential 
relation between the parties to the sale that the 
presumption of undue influence arises in respect 
of all contractual dealings between them. Here 
the person occupying the position of influence is 
under a conditional disability to take advantage 
of the sale. Secondly, where one of the parties 


71 P. C,; Bkagwai v. DeH y [1908] 
18 M. L. J. R , 100, P. C. 

1 Mayne, //. £.,5., 348. Nanomi 
Babuasin v. Mo dun Mokun , [1885] 
13 Cal , 21, 35 > c - 

* Mayne, H . L. t 9. 346. Ghose, H. 

L , Ch. iv, s. 2 

* Hunoomanpersaud v. Munraj , 
[1836] 6 M. I. A., 393 , Cf. Mayne, 
op. c<7., S3. 218-9, 

* Guardians & Wards Act (VIII 
of 1890), 3 . 30; Kunja Mai v. Gauri 


Sankary [1905] 3 A, L. J. R-, 3 Q [ 
Etwaria v. Chandra Nath Maker jet, 
[3906] xo C W. N , 763 (sanction 
subsequently obtained). 

3 Pollock, Con., (W, W,), 87 sqq. 
Cf. 2 Williams, V. & P n 815 sqq. 
Leake, Con., 385 sqq. 

8 Leake, Con , 373 . 

7 Pollock, op. cit ty 104 ; Dicey, 
Parti^i 4. 

8 Leake, Con 871. 

8 Pollock, C on.) 126 sqq. Leake, 


Fiduciary 

rchtioribhip. 
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Undue in¬ 
fluence die* 
ilnguished. 
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stands in a fiduciary relation to the other party to 
the sale as regards the particular property dealt 
with. Here also the disability is only conditional. 
And thirdly, where one of the parties stands, not 
towards the other party to the sale, but towards 
the beneficial owner of the land or money dealt 
with, in the relation of agent executing an autho¬ 
rity to sale or purchase j in which case he is 
under an absolute disability to take under the 
contract, either directly or indirectly, m the 
opposite capacity of purchaser or vendor.” 1 

It may be necessary hereafter to touch inci¬ 
dentally, if not directly, upon all these cases. It 
is important to bear in mind that the equitable 
doctrine that transactions between persons in 
fiduciary relation are presumptively invalid, is 
totally distinct from the doctrine of undue influ¬ 
ence. There may be no intentional concealment, 
or misrepresentation, or fraud, but equity will raise 
a presumption against the validity of the trans¬ 
action from the very conception and existence of 
a fiduciary relation. 2 To quote Lord Chelmsford, 
“ wherever two persons stand in such a relation 
that, while it continues, confidence is necessarily 
reposed by one, and the influence which naturally 
grows out of that confidence is possessed by the 
other, and this confidence is abused, or the influ¬ 
ence is exerted to obtain an advantage at the 
expense of the confiding party,, the person so 
availing himself of his position will not be per¬ 
mitted to retain the advantage, although the 
transaction could not have been impeached if no 
such confidential relation had existed." 3 


Can*, 409 sqq; 2 Williams, V. & 
P , 852 sqq 

> 2 Williams, V. & P. t Oh. XVII, 
874-5. Cf. 1 Story, %, s. 307 
xtq, 2 Pomeroy, Eq. J % s. 957 et seq. 


* 2 Pomeroy, Eq. J. sss. 955 - 6 . 

* Tati v, Williamson , [*866] 2 
Ch. 56, 60 affg. 1 Eq., $28. 536. 
Finch, 588 ; Rhodes v. Bale, [1866] 
1 Ch, 252, 257 (Turner, L J ). Cl* 
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It should be noted here, however, that, gene¬ 
rally speaking, the personal incapacity which 
disentitles a plaintiff to specific performance is 
what exists at the date of the suit, and not what 
existed at the time of the agreement, but has 
since been removed. * 1 Where it is out of the 
power of the defendant to perform the agreement, 
a court may refuse to make a decree for specific 
performance which will be nugatory ; but of this 
more hereafter. 2 

An agreement again may be illegal 3 * and ex 
dolo male non oritur actio* This follows from 
the very constitution of courts which are instituted 
to administer justice in accordance with the law. 5 
“It must be admitted,” said Lord Eldon, “that 
neither this court nor any other will enforce an 
agreement by which, if carried into execution, 
the parties would be compelled under the process 
of a court of justice to do that which in the view 
of justice is criminal.” 6 The objection, which 
always sounds very ill in the mouth of the defen¬ 
dant, is not allowed for his sake, explained Lord 
Mansfield, “but it is founded on general princi¬ 
ples of policy, which the defendant has the 
advantage of, contrary to the real justice between 
him and the plaintiff,—by accident, if I may say 
so.” 7 But illegality is never presumed/ conse¬ 
quently it is not within the discretion of the court 
to refuse specific performance because an agree¬ 
ment savours of illegality ; it must be shown to 


also Hatch v. Hatch , [1804] 9 Ves., 
292; Billage v. Southee, [1852] 9 
Hare, 534, $ 4 °- 

1 Clayton v, Ashdown, [1714] 9 

Via Abr, 393, 

3 Lect. Vli infra , 

* The illegality may attach either 

to the consideration or to the stipu¬ 

lations of the agreement. Water¬ 
man, s. 21 r. 

* Broom, Legal Maxims, 554. 


Waterman, s. 209, p. 277, 

Wood v. Griffith^ 1818] 1 Sw. 
43, 55 , 2 Keener, 122. 

7 Holman v. Johnson, [1775J 
Cowp , 341, 343 ; Finch, 617 ; At¬ 
wood v. Fhk % 101 Mass., 363, 3 
Keener, 362 , 1 Story, Eq , s. 298 ; 
2 Pomeroy, Eq. J- t s, 939 

8 Bennett v. Clough , [1817] I B* 
& Aid., 461 19, R. 352. 
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be illegal. 1 And where the parties are not in 
pari delicto , even though particeps criminis, a 
court of equity may feel disposed to afford relief 
to the more innocent party. 2 A person does 
not become an outlaw and lose all rights by 
doing an illegal act. 3 But an equity court will 
sometimes deny relief even where the agreement 
may not be unenforceable at law. An American 
court refused specific relief in the case of a con¬ 
tract whereby the defendant had undertaken to 
furnish evidence to establish the plaintiff’s claim to 
certain immoveable property and to manage and 
conduct the litigation at his own expense, though 
the contract was not unlawful, 4 Where the legal 
portion of an agreement can be separated from 
the illegal portion, there may be specific enforce¬ 
ment of the legal portion. 5 

I may here refer briefly to a class of cases, 
Ultra vires. which though not yet numerous in India, are 


1 Ar Wood, V, C, Aubin v. 
Holt , [1855] 2 K, & 66, 70. 

But see Johnson v. 5 . B, Ry, Co., 
[1S53] 3 De G. M. & G., 914 ; Fry, 
s. 482, p. 214. 

M Reymll v. 8 prye, [1852] 21 L. J. 
Ch , 633, 651. 1 Story, % s 300 : 

“ where both parties are in delicto , 
concurring in an illegal act, it does 
not always follow that they stand in 
pari delicto \ for there may be, and 
often are, very different degrees in 
their guilt One party may act under 
circumstances of oppression, imposi¬ 
tion, hardship, undue influence, or 
great inequality of age or condition, 
so that his guilt may be far less iu 
degree lhan that of his associate 
in the offence. And besides, there 
may be, on the part of the court it¬ 
self, a necessity of supporting the 
public interest or public policy in 
many cases, however, reprehensible 
the acts of the parties may be.” Cf. 

2 Pomeroy, Eq. J. ss. 941-2 Per 

Wilde, J. “In respect to offences 

in which is involved any moral de¬ 


linquency or moral turpitude, al! 
parties are deemed equally guilty 
and courts will not enquire into 
their relative guilt. But where the 
offence is merely malum prohibitum , 
and is in no respect immoral, it is 
not against the policy of the law to 
inquire into the relative delinquency 
of the parties, and to administer 
justice between them, although both 
parties are wrong-doers/’ Zowel/v. 
Boston & Lowell R, R. Co ., 23 
Pick 24 ; White v. Franklin 
Bank, [1839] 23 Pick, 181, 

Woodrtifl, 206; St Louis R t Co. 
v. Terre Haute R. Co.> 145 U. 
S. 407. 

* National Bank v. Petrie y [1903] 
l8g U, S , 423, 2 Williston, 565. 

4 Casserleigh v. Wood , 119 Fed., 
308. 

a Carclan v. Brabanon^ [1846] 3 
Jones & Lat„ 200, 9 Ir. Eq M 224. 
Cf. S. R: A., s, 16 ; King v. King , 
[1900] 63 Ohio, 363, 2 Williston, 
567 ; I.G.A., ss. 57, 58, 
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still sufficiently important to require special 
mention. These involve agreements which are 
ultra vires and so may even be spoken of as 
void. 1 Such are agreements made by or on 
behalf of a corporation or public company created 
for special purposes, but which are in excess 
of its powers. 2 For corporations or companies are 
artificial bodies generally created by statute, and 
they can make no valid contract not within the 
powers conferred upon them. 3 Thus if a com- ^ n °j p c ° o ^. ti0US 
pany, existing for the sole purpose of making aild panies. 
working a railway, contract for the purchase of a 
piece of land for the purpose of erecting a Cotton 
Mill thereon, this contract is ultra vires and will 
not be specifically enforced. 4 Nor will a court 
enforce a contract by which, say, a corporation 
created for the performance of public duties, abne¬ 
gates those duties by devolving them upon others, 
without the consent of the legislature. 5 An act 
maybe ultra vires when its"performance by a 
company or corporation is not authorised under 
any circumstances or for any purpose, ft may 
also be ultra vires in a more limited sense ; for 
instance, with reference to the rights of certain 
parties, when the corporation cannot act with- 


s The better opinion seems to be 
that such agreements are not ille¬ 
gal, Pollock, Con. (W. W.), 139 
sqq., 8 q 6 sqq. (App. D) 

9 S R. A m s* 21, cl. (/). 

8 Cl Day v. Spiral Spring 
Buggy Company (Mich.) 58 Am. 
Rep., 352. Per, Gray, j„ 
The reasons why a cor¬ 
poration is not liable upon a con¬ 
tract ultra vires, that is to say, 
beyond the powers conferred upon 
it by the Legislature, and varying 
from the objects of its creation as 
declared an the law of its organis¬ 
ation, are, 1 st, the interest of the 
public, that the corporation shall 


not transcend the powers granted. 
2 nd, The interest of the stock-hold¬ 
ers, that the capital shall not be 
subjected to the risk of enterprises 
not contemplated by the Charter, 
and therefore not authorised by 
the stock-holders in subscribing for 
the stock. 3 rd, The obligation of 
everyone, entering into a contract 
with a corporation, to take notice 
of the legal limits of its powers,’* 
Pittsburgh R. Co, v, Keokuk Bridge 
Co 131 U. S , 37i; Waterman, 291. 

4 S R A., s. 21, ill. to cl .(fu 

3 Chicago Gaslight Co, v. Peoples 
Gaslight Co. } 121, Ill. 530 ; 10 Cyc ., 
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out their consent, or with reference to a particular 
purpose, when it cannot rightfully perform the 
act for that purpose, though it may do so for 
some other purpose. 1 This distinction is impor¬ 
tant with reference to the rights of strangers. An 
act altogether ultra vires has no legal effect, but 
an act ultra vires in a limited sense may not fail 
unless it can be shown that “ the party dealing 
with the corporation is aware of the intention to 
perform the act for an unauthorised purpose, or un¬ 
der circumstances not justifying its performance.” 3 
For instance, a public company may be authorised 
to take land for special purposes. Now, if it 
agrees to purchase more land than it requires, 3 or 
land that is not strictly required for such pur¬ 
poses, 4 the agreement will be binding in equity if 
the vendor acts bona fide , and without knowledge 
that the land is not so required. The contract is 
not wholly devoid of legal effect and property 
will pass. 5 

The question whether a particular agreement 
is ultra vires can be determined only upon a 
careful consideration of the statutes in force with 
regard to the class of corporations in question, the 
charter or act or memorandum of association of 
the particular corporation, and the agreement 
in dispute in each individual case. 6 The pnma 
facie presumption, however, is that an agreement 


1 3 Lindley, Comp , 213. 

* Per Sawyer, C. J., Miners 
Pitch Co- v. Zellerhach , 37 Calif., 
C43; Waterman, ss. 219, 22$; 
Pomeroy, 5 . P., s. 56, p. 81 ; 10 
Cyc. % 1148-9. , ^ 

s Eastern Counties Ry. Co, v. 

Hawke Si {' 1855 ] 5 H. L.C.,33*. 
(Lord St. Leonards expressed here 
an inclination “ to restrain the doc¬ 
trine of ultra vires to clear cases of 
excess of power with the know¬ 
ledge of the other party, express or 


implied, from the nature of the 
corporation and of the contract en¬ 
tered into 0 ). 

1 Mayor of Norwich v. Norfolk Ry. 
Co , [1S55] 4 EL & Bi, 397 ; 
Shamtmgger Jute Co, v. Ram 
Narain , [1886] 14 Cal* *, 189. 

6 Ayers v. South Australian 
Banking Company , [ts 7 °j 3 *'■ C » 
548. 

H Fry, s. 490, p. 219- See Brice's 
Doctrine of Ultra Vires upon this 
subject generally. 
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entered into in the proper form (for instance, in 
writing under its corporate seal) by a corporation 
is valid, 1 * but this prima facie right does not exist 
in any case where the contract is one which from 
the nature and object of the incorporation, the 
corporate body is expressly or impliedly prohibited 
from making. 3 But ‘ the executed dealings oi 
corporations must be allowed to stanci for and 
against both parties, where the plainest rules of 
good faith require.” 3 The principle is, says Dr. 
Thompson, that the rule requiring the observance 
of good faith and fair dealing is just as applicable 
to corporations as to individuals, and that neither 
can involve others in onerous engagements, and 
with the consideration of the contract in their 
possession disavow their acts to the damage and 
discomfiture of others, unless it clearly appears 
that there was an absolute want of capacity 
to make the contract. 4 The defence of ultra 
vires generally concerns the corporation in its 


1 *' Corporations have by law a 

power to enter into all contracts 

not expressly or impliedly prohi¬ 
bited, 'fey Erie, J . Mayor of Nor¬ 
wich v. Norfolk By. Co. supra, 
413. Per Blackburn, J., 1 We are 
entitled to consider the question to 
be, not whether the defendants 
had, by virtue of the acts of incor¬ 
poration, authority to make the 
contract, but whether they are by 
those statutes forbidden to make 
it," Taylor v. Chichester By, Co ,, 
[1867] 2 Ex., 3$£jj 384. 10 Cyc., 

11 55. As to the limited agency of 
directors, see Fountain*'y . Carmar¬ 
then By. Co f 1868] 5 Eq., 316, 
322 ; Royal British Bank v. 
Turquand , [ 1 856] £ E. &B., 248,6 
ibid, 237; 1 Lindley, Companies , 
166 sqq. A distinction has to be 
made between powers of a trading 
corporation and of a municipal 
corporation, Wenlock v. River Bee 
Co „ [1883] 36 Ch. D„ 684*, affd. 


[1885] 10 A. C., 3o4i I Lindley, 
bp.cit., 216. See also Ashbury Ry, 
Carriage Co . v. Riche, [1875] 7 

H. L., 6S3 5 A.-G. v. London 

County Council , [19 01 ] 1 

781. 

* Per Lord C ran worth, Directors 
of Shrexvsbury & B. By. Co. v. 
Directors etc . of N. W. By. Co 
[1857] 6 H L.C , 112, 33s, 136. 
Cf, South Yorkshire By. etc. Co. t. 
Great Northern By. Co., [1873] 9 
Ex., 84. 

8 Per Comstock, C. J., Parish v. 
Wheeler, 22 N. Y., 494, 508; Fish - 
mongers Co. v. Robertson , [1842] 
5 Man. & G., 131; Waterman, 
s, 226, p. 300. 

* 10 Cyc 1x58, citing Louis- 

title R. Co. v. Flanagan , 3 Am. 
St. R , 674. Strictly speaking, there 
can be no estoppel, Great N, W. C. 
Ry . Co. v. Charlesbois , [1899] A. 

C., 114 ; I Lindley, Comp, f 2 15. 
See Everest & Strode, Est t] 447. 
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relations with the State and Government and will 
not be favoured unless the contract is .wholly exe¬ 
cutory on both sides. 1 * 

It deserves to be noted here that a contract 
ultra vires being unlawful and void, not because 
it is in itself immoral, but because the corporation, 
by the law of its creation, is incapable of making 
it, the courts while refusing to maintain any 
action upon the unlawful contract, have a.ways 
striven to do justice between the parties, so far as 
it could be done consistently with adherence.to 
law, by permitting property or money, parted with 
on the faith of the unlawful contract, to be recover¬ 
ed back, or compensation to be made for it* 
“Though illegal and unenforceable as contracts, 
says Taylor, “ recovery of the consideration has 
generally been allowed where higher public consi¬ 
derations than the immediate equities between the 
parties were not involved.” 3 .... 

Clause {f) of section 21, Specific Keiief Act, 
also speaks of a contract made by the promoters 
of a corporation or public _ company created for 
special purposes, which is in excess oi its powers. 
There is a great body of English case-law upon 
the subject of contracts by promoters of public 
companies. The question has been often raised as 
to how far a company may be bound by a contract 
made at, a time when it did not exist. __ Lora 
Cottenham said, in the case of a company incor¬ 
porated by a special Act of Parliament, " As the 
company stand in the place of the projectors they 


1 Pomeroy, S. P., 82 - 3 , where !t 
is pointed out that municipal cor- 
porations, where parts of the 
government, stand on a different 
footing, nil their powers are held In 
trust for the public, and the rights 

of the latter, being paramount over 

all private rights, are protected by 


keeping these bodies within the 
exact limits of their powers. Cf. 10 


Cyr % \yt 4 -S „ ^ 

.* Central Transforation Co. v. 
Pullman Palace Car Co., [_ 1S9OJ 
139 U S, 24, 3 Keener, 879. 

• Taylor, Private Corporations, s. 

314 - 
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cannot repudiate arrangements into which such 
projectors had entered : they cannot exercise the 
powers given by Parliament to such projectors in 
their corporate capacity, and at the same time 
refuse to comply with those terms upon the faith of 
which all opposition to their obtaining such powers 
was withheld.” 1 * So Lord Jeffrey said that the 
fact of a party having " passed from the chrysalis 
to the butterfly state” 3 * creates no difficulty in the 
enforcement of such a contract. This doctrine 
has not passed unchallenged in England, 3 and 
the Indian legislature seems to have acted wisely 
in adopting the rule in the modified form sug¬ 
gested by Kindersley, V. C., — “ It would be most 
consonant with legal principle, most just, and 
most for the public benefit, to hold that contracts 
of the promoters with landowners are not binding 
on the company, unless sanctioned by the Act 
constituting the company.” + 

A cognate defect, it may not be out of place 
here to mention, vitiates a contract made by trus¬ 
tees either in excess of their powers or in breach 
of their trust. 5 The rule of equity, said Lord 
Redesdale, is to require the plaintiff ‘‘to show that, 
in seeking the performance, he does not call upon 
the other party to do an act which he is not lawfully 
competent to do ; for if he does, a consequence is 
produced that quite passes by the object of the 
court in exercising the jurisdiction, which is to 
do more complete justice.”* The court is usually 


1 Edwards v. Grand Junction 

Ry. Co [1836] 1 My. & Cr„ 650. 

3 Caledonian & I\ f. Ry. Co . 
v. Magistrates, of Helensburgh , 

[1856] 2 Mac Q., 391, 394. 

* Caledonian & D. f. Ry. Co. v . 
Magistrates of Helensburgh , supra. 
(Lords Cranworth and Brougham); 
Preston v. Liverpool etc. Ry, Co., 
[1856] 5 H. L. C., 605 (ditto), 


affg [i853] 17 Beav., U$ (Lord 
Romilly). Fry, ss. 254, 255, pp. 106, 

107 

* Earl of Shrewsbury v. North 
Staffordshire Ry. Co [1865] 1 Eq. t 
593 , 615. 

0 S. R.A., s. 2i, cl. (#). 

0 Harnett v. Yielding, [I805] 
2 Sch. & Lef,, 549, 553. 


Contract! in 
bi each of 
trust. 
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unwilling to enforce any transaction resulting 
in injury to third persons, and will be delicate 
of interfering against trustees. Where, or 
instance, two trustees empowered to sell trust 
property worth, say, a lakh of rupees, contract, it 
may be owing to the gross negligence of an 
agent, to sell it for a quarter of the value, the 
contract is so disadvantageous as to be a breach 
of trust. A court of equity will refuse to enforce 
it in specie as unfair and unlawful and calculated 
to render the trustees liable to prosecution, were 
they compelled to carry out the sale . 2 So it has 
been held that a contract for a lease entered into 
by trustees in excess of their powers is not en¬ 
forceable in specie . 3 And to defeat an action for 
specific performance it is not necessary to prove 
an actual breach of trust. Even where a trustee 
has acted in an unbusiness-hke manner; or tailed 
in reasonable diligence and contracted under 
circumstances of haste and improvidence, a 
court of equity will be slow m giving relief to 
:he other party. Any person who stands in a 


' Frv, ss ill, 413, PP- 1S0-181. 
Sec. 3 of the Indian Trusts Act, 
1882 defines a breach of trust, 
chap, III sets forth the duties of 
trustees, and chapter 1 \ their 


^ * Mortlock v. Bi’.ller, 1804 ] 10 
Ves. 39*> Duutt *. Floa 
38 Ch. 0 , SHIS, and txbtr cited 
; n 3 Dart, V K [055 " (*>• Cf. 
(Enehsh) Trustee Act, l 8 M,s. 14; 
a)»n Sn*tity 1 E ir - 


n7S 5S> 

399 (executors) 
* Harnett v 


. & G.. 


') Harnett v. Yielding , supra; 
gj p , Vt Ar.inn f T 7211 I BrO P C.. 
186 , rupaity [1847] 

I De G fe & bonim* for 
fcncwi !, "lira vires). The priocipl* 
adopted by Lord Redssdale in Uic 
cm first cited is doubtful, s« 
Neale ^.Mackenzie, [1837] 1 Ke M 


474; Thomas v Dering % [1837] i 1 '"’. 
746; By as v. Cruise, [1845] 2 I. & 
Lat., 460, 487 ; and there seems no 
reason wry if the ^WKOUV 
willing to forego the covenant so 
f A r as it i* in excess of power and 
15 separable (for instance, one for 
renewal of lease) he should not be 
allowed to compel the trustee or 
lessor to convey what he can* Cf. 
Pry ■ 3 47 * Sue " 

den, V. & P % 3 <) 7 ; S.RA, w 14. 
15 ; Cleat an v. Gower, [1674] Rep. 
Finch, 164. But in ill. (1) to s. ai, 
cl (>), the Indian Legislature seems 
to have adopted the decision in 
H^ntU v. Yielding , supra, to its 
full extent; Collett, 162. 

* Goodwin v. FtHding , [1853] 4 

DeG. M.& G., 90. 

• Ord v Notl* [1820] S Miidd., 

43 ^. 
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fiduciary relation may be treated as a trustee . * 1 
Consequently where the directors of a company 
have power to sell the concern with the sanction 
of a general meeting of the shareholders, and 
they contract to sell it without any such sanction, 
the agreement is ultra vires , and cannot be 
specifically enforced." So “ a promoter is in a 
fiduciary relation to the company which he pro¬ 
motes or causes to come into existence. If that 
promoter has a property which he desires to sell 
to the company, it is quite open to him to do 
so ; but upon him, as upon any other person in 
a fiduciary position, it is incumbent to make a 
full and fair disclosure of his interest and posi¬ 
tion with respect to that party. There is no 
difference in this respect between a promoter 
and a trustee, steward or agent .” 2 * Where ac¬ 
cordingly the promoters of a company for 
working mines contract that the company, when 
formed, shall purchase certain mineral property, 
but they take no proper precautions to ascertain 
the value of such property and, in fact, agree 
to pay an extravagant price therefor, and they 
also stipulate that the vendors shall give them a 
bonus out of the purchase money, the contract 
cannot be specifically enforced . 4 * * * 8 But it may be 


' S.R.A., s 3, del. 

1 S.R A,, s. 21, cl. (<?), ill. 2 ; 

Daniel v. A dams, [1764] A mb . 
495. Cf. Narain Patlra v. Auk/wy 

Narain Manna , [1885] 1 ^ Cal,, 

152 ; Gurusatm v. Ganapathia , 

[iS8o2j S Mad, 337, F.B. Where 

an agreement with the promoters or 
directors ot a company is such that 
the company is not bound thereby, 
there can be no decree either 
against the company or the indivi¬ 
duals who entered into the agree¬ 

ment, Ellis V. Coiman , [1858] 2 $ 
Beav., 662. 

8 New Sombrero Phosphate Co, v. 


Erlanger , [1877] 5 Cb.D, 73, u8, 
a fifth 3 A-C„ 1*218, 6 R.C., 777 (duties 
of promoters of a company exa¬ 
mined at length). Maxwell v. Port 
Tennant Co [1857] 24 Beav., 49$ 
(specific performance not decreed 
by reason of taint of bad faith, 
even where company’s articles of 
association provided for the con¬ 
tract) ; 1 Bindley, Comp., 480-500. 

* S.R.A.,s. 2i, cl. (if),ill. 4 ; Emma 
Silver Mining Co . v. Grant , [1879J 
II Cb. D., 918; Phosphate Sewage 
Co. v. Hartmont , [*1877] $ Ch. I)., 
394; re British S, P. B. Co 
[1881] 17 Ch. D.j 461. 
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noted here that though the contract cannot be 
enforced against the company, the company may 
compel its promoters or directors to disgorge all 
illicit gain made in fraud of their duty as 
trustees. 

An agreement, again, for which no considera-^ 
lion 1 was given, is void 2 and not capable of en¬ 
forcement in specie. The equitable jurisdiction 
is not exercised in respect of agreements that 
are voluntary . 3 Equity permits one to withhold 
what he has of his own accord, and not from any 
benefit to himself or expectation of any benefit, 
volunteered to promise . 4 “ No court of justice 
can interfere,” said Jessel, M.R., “so long as 
there is no property the right to which is taken 
away from the person complaining .” 5 But an 
agreement to accept shares of stock upon which 
nothing has ever been paid, and relieve the 
transferor from all liability thereon is such con¬ 
sideration as to justify specific performance . 6 
Any benefit conferred, received or held, may be 
valuable consideration under the law, and equity 
has given to this rule a construction and an 
application at once liberal and enlarged . 7 A desire 
to reconcile a father to the marriage of his son 
has been held, e.g to be a sufficient considera¬ 
tion in equity for a promise to convey an estate to 
the son, though it is no consideration under the 
common law . 8 The distinction which is drawn 
between consideration which is good and considera¬ 
tion which is valuable should be noted, especially 


1 1. C A , 5. 2. De G. & J., 27. 

3 Ibid, s. 5 7 Edwards v. Grand Junction 

3 Fry/ss, 116-7, pp. 48-9. Ry. Co , [1856] 1 Myl & Cr., 650; 

« 3 Parsons, CV>w M 326. 3 Parsons, supra; Langdeil, Eq. 

s Rigby 1 v. Connoi , [1880] 14 J., $2, 

CM !>., 487 1 cf. Bair a v. Wells, 8 Wiseman v. Roper, [1645 6] 1 

[1890] 44 Oh. D„ 661. Ch. Rep*, 1 $$, 21 E. R., 537 . 

8 Citcati v. Ke award, [1858] 3 
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in the case of executory contracts. Money or 
money's worth is valuable consideration and 
courts treat marriage as such . 1 A marriage 
settlement therefore cannot be impeached on the 
ground of absence of consideration, and even 
volunteers would be allowed to benefit under it. 
Natural love and affection, on the Other hand, 
will be good consideration, and a settlement 3 
made out of such consideration will be supported 
not only against the settlor , 4 but also against 
subsequent transferees with notice . 5 The volun¬ 
tary settlement, however, that is thus passively 
protected, is an executed one, that is, one that 
has been made and is in force . 6 Where promises 
have been executed wholly or substantially, and 
there remains something to be done to complete 
the title or otherwise render the enjoyment of the 
thing more beneficial to the plaintiff, equity will 
require that thing to be done, although the pro¬ 
mise was wholly voluntary. This is often done, 
as Parsons points out, by treating the party 
defendant as a trustee for the plaintiff.^ Good, 
as distinguished from valuable, consideration will 
also support in British India a contract when 
made between parties standing in a near relation 
to each other and expressed in writing and re¬ 
gistered under the law for the time being in 
force . 8 The expression “near relation ” has not 


1 T Story. Eg., s. 354. 

* S.R.A., a 23. cl ( c ) ; cf. Re D 1 
Angibau , [1880] 15 Ch. D-, ^28, 242; 

» S. R. A., s. 3 : ** Settlement 
means any instrument (other than 
a will or codicil as defined by the 
Indian Succession Act) whereby the 
distinction or devolution of succes¬ 
sive interests in moveable or im¬ 
moveable property is disposed of or 
is agreed to be disposed of. n 

* S.R.A., s. 25, ch (c ), also ill, 
[d)i “A out of natural love and 
affection makes a settlement of cer- 


tain property on his brothers and 
their issue, and afterwards enters 
into a contract to sell the property 
to a stranger. A can not enforce 
specific performance of this contract 
so as to over-Tide the settlement, 


and thus prejudice the interests of 
the persons claiming under it. 
Cf. s. 34 , HK <*)• 

S.R.A * s. 24, cl (tf). 

6 I rid CL Collett, 214. 

7 3 Parsons, Con*, 327 ; Ellison 
v, Ellison, [1802] 6 Yes , 03d, 

8 I, C. A„ 3. 25, cl. (1). Ch 
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yet been judicially interpreted but will apparently 
have to be construed with reference to the per¬ 
sonal law (especially of inheritance) of the'parties 
concerned. 1 ’* 

In order to resist an action for specific per¬ 
formance it is not necessary for the defendant 
to make out that the agreement is void. It is 
quite enough for his purpose that the agreement 
is voidable, that is, enforceable at his, and not 
the plaintiff's, option. 3 If he chooses not to 
abide by it, the agreement fails and there can be 
no execution in specie. Now section 19 of the 
Contract Act declares : 

“ When consent to an agreement is caused by 
coercion, fraud, or misrepresentation, the agree¬ 
ment is a contract voidable at the option of the 
party whose consent was so caused.” 3 

And section 19 affirms the same thing in 
respect of consent caused by undue influence. 

It will therefore be necessary to consider the 
nature of each of these invalidating circum¬ 
stances seriatim. 

Coercion is defined by section 15 of the Con¬ 
tract Act to be “ the committing, or threatening 
to commit, any act forbidden by the Indian Penal 
Code, or the unlawful detaining, or threatening 
to detain, any property, to the prejudice of any 
person whatever, with the intention of causing 
any person to enter into an agreement." 4 This 
definition is much wider than any that may be 
given of duress under the Common Law of 


Poonoo Bibee v. Fyea Buksh , [1874] 
15 B. L, R. Ap„ 5 ; Appa PiUai v. 
msa Pitlai, [1882]- 6 Mad., 71. 

1 Cf Pollock, /, C A, } 129, 

5 L C. Am S. 2, cl. ( i ). 

8 Cf. s. 14. 

* I.C.A., s. ig, expin. : “It is 
immaterial whether the Indian Penal 


‘Code is or is not in force in the 
pjace where the’coercion is employ¬ 
ed/’ Pudyshary v. Katainpafly ^ 

[1874] J Mad.lJH. Cm 378- Cf. 

Ktsscnuji v. Nurjivan , [1887] 11 

Bom,, 566 ; Kaufrnan v. Ger$on, 
[1904J 1 K. B., 591, , 
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England/ and seems to have been deliberately so 
framed as not to make it necessary that the per¬ 
son coercing or the person coerced (or evert any 
relation of his) should be a direct party to the 
contract, or that the property of the latter should 
be affected, or that he or they should be in any 
way prejudiced by the contract. 1 * 3 Consequently 
in British India many an agreement may be 
deemed to be the result of coercion which 
English courts will probably be disposed to treat 
as cases of undue influence. E g., where a Hindu 
widow of 13 was forced to give her consent to 
the adoption of a boy, whose relations would not 
allow the corpse of her husband to be removed 
from the house, the Madras court held that there 
had been coercion and the adoption was invalid. 3 
The Allahabad court holds that fear of criminal 
proceedings already pending would not vitiate 
consent to a submission to an arbitration of the 
matters in dispute, where especially it was not 
shown that the complainant or some other person 
on his behalf took advantage of the state of 
mind of the accused and by pressure obtained 
his consent. 4 * * * 8 There can be no duress of pro¬ 
perty without some illegal exaction or some 
fraud or deception/ and for a duress of person 
the restraint must be imminent and such as to 
destroy free agency in a mind of ordinary firmness 
without the present means of protection/ 


1 Pollock, Con., (W. W r ), 728. 

Cf. Hackley v . Headley, [1881J 4 5 

Mich., $69, 3 Keener, 764, where 

debtors' refusal to pay on demand a 

debt already due, though creditor 

was in great need of money and on 
verge of financial ruin, was held not 
to constitute duress. 

% * CL Pollock, /. C. A 65 1 
Cunningham and Shephard, 6j~2. 

8 Rangcmayakumma v, A/way 
Setti ; [1889] 13 Mad., 2x4, 

34 


* Gobat'dhan Das v. Jatkishen 
Das, [1900] 22 AH., 2 24 ; cf, Jones 
v. Merioneihsktte Building Soc 
[1892] 1 Ch n 173. See also Banda 
Ali v. Bans pat Singh f [1882] 4 All., 
352, and Pollock's remarks there¬ 
upon, op. cit t 65-6. 

Duress has been said to be 
a species of fraud, 2 Cooley, Tarts, 
966 ; Bank of Dayton v. K/us-worm, 
[1894] 88 Wis , 188, 3 Keener, 803. 
u York v. Hinkle> [1891] 80 Wis., 
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The topic of coercion naturally leads to that 
of undue influence, and so I come to section 16 
of the Indian Contract Act. This in its amend¬ 
ed form now consists of a general and a special 
provision, which I proceed to read : 

“1. A contract is said to be induced by ‘un¬ 
due influence’ where the relations subsisting 
between the parties are such that one of the par¬ 
ties is in a position to dominate the will of the 
other and uses that position to obtain an unfair 
advantage over the other. 

2. In particular and without prejudice to the 
generality of the foregoing principle, a person is 
deemed to be in a position to dominate the will of 
another— 

(a) Where he holds a real or apparent authori¬ 
ty over the other, or where he stands in a fidu¬ 
ciary relation to the other ; or 

(b) Where he makes a contract with a person 
whose mental capacity is temporarily or perman¬ 
ently affected by reason of age, illness, or mental 
or bodily distress.” * 1 * 

“ The equitable doctrine of undue influence,” 
said Lindley, L.J., in the leading English decision 
on the topic now, 2 11 has grown out of and been 
developed by the necessity of grappling with insi¬ 
dious forms of spiritual tyranny, 3 and with the 


624, 3 Keener, 772. Cf. Sheate\ v, 
Beatty [1840] 11 Acfol. & E.‘ 990 ; 
Morse v> Woodworth , [1891J T5$ 
Mass., 233, 3 Keener, 793. 

1 The third subsection relates 
to the question of burden of proof 
and runs thus :— u Where a person 
who is in a position to dominate 

the will of another enters into a 
contract with him, and the tran¬ 
saction appears, on the face of it 
or on the evidence adduced, to be 
unconscionable, the burden of 

proving that such contract was not 


induced by undue influence shall 
lie 'upon the person in a position to 
dominate the will of the other. 
Nothing in this sub-section shall 
affect the provisions of sec. in of 
the Indian Evidence Act, 1873.” 

* Allcard v. Skinner , [1887] 

36 ch. n (J 145,183. 

8 Gf. Sital Bra sad v, JParbku 
Lal t [1888] 10 All,, 533 ; Mannu 
Singh v. Vmenial Pande , [1890] 

12 All., 523. See also Morley v. 
Loughnan , [18933 I Ch 736. 
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infinite varieties of fraud.” The two elements 
which go to constitute undue influence under the 
law are : (i) a position to dominate another’s will 
and (2) a use of that position to obtain an unfair 
advantage.' The principle applies to every 
case where influence is acquired and abused, 
where confidence is reposed and betrayed, 1 2 to all 
the variety of relations, in fact, in which dominion 
may be exercised by one person over another. 3 * 
This is not the place to examine or explain 
this equitable doctrine at length.'* . It will 
suffice to point out, following the eminent Lord 
Justice already cited, that the cases may be divid¬ 
ed into two groups, viz., first, those where there 
has been some unfair and improper conduct, some 
coercion from outside, some over-reaching, some 
form of cheating or aggressive circumvention, 
and, secondly, those where the position say of 
the donor to the donee has been such that it has 
been the duty of the donee to advise the donor 
or even to manage his property for him, 5 In 
both classes the question to be determined is the 
same : Was such influence exerted as to inter¬ 
fere with the freedom of the other’s will? 6 The 


1 Ganesh v. Vishnu, 

32 Bom., 37, 41. 

3 Per Lord Kingsdown, Smith 
v. Kay , [1859] 7 H L.C., 75 °, 
77 < *> 

* Per Rom illy {arguendo), 
Huguenin v, Baseley , [1807], 14 
Ves , 285, I Wh & T., 247. Motley 
v. Loughnan , [1893] 1 Ch , 736, 
752, 3 Keener, 844. 

A See notes in 1 Wh. & T., 
supra ; 2 Pomeroy, Hq, ss. 947-8, 
95 1, 955 - 63 . 

6 AUcard v. Skinner , supra, 181. 
Cf. Pushong v. Muniz Halwani, 
[1868] I B, L. R , A. C. f 95 ; Hari- 
valabdas v. Bhai Jivanji, [1902] 26’ 
Bom., 689 ; Rangnath v. Govind , 
[1904] 28 Bom., 639 ; Wajid 


Khan v„ Etva ar A lt, [ x 891 ] 1 8 Cal,, 
545. Where a step-father induced 
his step-sons, who in their minority 
were accustomed to obey him, and 
were ignorant of business affairs, 
to make a contract, unconscionable 
in character, to convey to him their 
teal estate, an American court 
refused to enforce the contract, 
lucke v. Buckotz, 43 Iowa, 415; 
Waterman, 428. 

6 2 Williams, V, & P ,, 757, 
“In regard to acts done and con¬ 
tracts made by parties affecting 
their rights and interests, the gene¬ 
ral theory of the law is, that in all 
such cases there must be full and 
free consent, in order to make 
the agreement binding on them. 





Par dan is kin 
ladies. 


<SL 

268 SPECIFIC RELIEF. 

acts alleged to constitute undue influence must 
range themselves either under fraud or coercion. 1 

Under the second class must evidently be 
brought many Indian cases in which the rights and 
interests of pardanishin ladies have been found 
to be involved. Some judges have gone so far as 
to say that such ladies may be treated as persons 
non compotes mentis? and courts generally have 
thrown their cegis of protection over them. It 
has been ruled by the highest authority, and that 
over and over again, 3 that the party relying upon 
a deed or document executed by a pardanishin 
lady must prove affirmatively that the executant 
was a free agent and duly informed of what she 
was about.^ There is a general presumption, it 
seems to have been thought, that Indian ladies, 
whether Hindu or Mahomedan, who live in the 
seclusion of the parda , have no capacity for 
business and, without independent advice, fall 
an easy prey to undue influence. 5 Now there 
can be no doubt that our courts in thus offering 
assistance to the pardanishin ladies have been 
actuated by the best of motives. Nor, do I think, 
is there much room for doubt that the Indian 
woman, not unlike possibly many of her sisters 


Hence it is said, that if consent be 
obtained by meditated imposition, 
circumvention, surprise, or undue 
influence, it is to be treated, as a 
delusion, and not as a deliberate 
and free act of the mind. For 
although the law will not inquire 
generally into men's acts and con¬ 
tracts to determine whether they 
are wise and prudent, yet it will 
not suffer them to be entrapped 
by the fraudulent contrivances, or 
cunning, or deceitful management 
of those who purposely mislead 
them.’* Waterman, 428, n. 6. 

1 Boy se v. Ross borough, [1857] 
6 H. L. C., 2, 45 ; Ganesh v. 
Vishnu, [1907] 32 Bom., 37 , 44 * 


5 Behari Lai v. Bahiba Bihi t 
[1886] 8 All., 267. 

• Ash gar Ali v. Delroos Banoo 

Begum , [1877] 3 Cal ,324 ; SnJiiht 
Lai v. Sheobarat Koer , [1881 j 7 

Cal., 245 ; Amurnath v. Achan 
Kuar . [1892] 14 All, 420, 426 ; 
Annoda M&knn v. Bhuban Mokini, 
[1901] 28 Cal., 546 ; Shambati 
Koen v. Jago BibL [1902] 29 Cal.* 
749, (all Privy Council cases). 

J Greesh thunder v, B hug go- 
butty , [1870] 13 M. I, A., 419, 

43 r. 

* Bu&loor Ruheem v. Skumsoo- 

nissa Begum % [1867] 11 M. I. A., 

S5t. 
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elsewhere, is very often swayed by affection and 
emotion, and does many an act out of love, of 
which a more masculine intellect, rejoicing in the 
dry light of reason, may disapprove. But 1 do 
not think that there is any room for doubt that 
the Indian woman is furnished by nature with 
quite a respectable fund of (it may be untaught) 
intelligence and common sense, of keenness of 
sensibility and of perception, and it is but seldom 
that she enters into a business transaction other¬ 
wise than as a free agent. We need not go to 
Ranis or large heiresses in India to find women 
at once clever, strong-minded and capable even 
as administrators. All of us, I believe, could 
instance cases of any number of parda ladies 
from the middle class ranks, who do carry a head 
upon their shoulders and can give points to their 
male (or female) advisers, f therefore cannot but 
think that much mischief has been done by the 
promulgation of the doctrine of our law courts 
to which 1 have referred, and interested parties 
have been enabled to depart fraudulently from 
many a bona fide engagement. 1 No special - pre¬ 
sumption seems to have been at all called for. 2 
In England it has been laid down generally as “a 
rule of public policy of great importance that, 
while a person is under the influence or presumed 
influence of another person in consequence of 
a confidential relation between them, that other 
person cannot accept from him a gift of any 
kind, unless it is shown to have been made with 
competent independent advice, which I take to 
mean independent advice of a professional 


1 C(. Sir W. Rattigah, “Parda- » Sir F. Pollock cites as an 

nnshtn woman and her protection analogous case the protection 
by British Courts of Justice,’ afforded to H expectant heirs’’ by 
Journ. Comp. LtghL, Dec, I901, English courts of equity, f.C.A*. 
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nature.” 3 And an American court said with 
reference to the conjugal relation, “ the greater 
the affection, the more submissive the depend¬ 
ence ; the stronger the trust, the more liable is 
the wife to be subject to the control of the 
husband, and the more vigilant should the court 
be in protecting the weak.” 3 Very few Indian 
ladies indeed require any further protection. But 
the special rule in favour of a plea of far da is 
now firmly established, and the issues that arise 
when a case of undue influence is properly raised 
have been thus formulated by the judicial Com¬ 
mittee : (i) Was the transaction a thing which a 
right-minded person might be expected to do ? 
(ii) Was it an improvident act ? (iii) Was it a 
matter requiring a legal adviser ? (iv) Did the 
intention of making the transfer originate with 
the lady? 3 

It may be useful to point out here that a 
bargain may be hard and unconscionable, and yet 
no fraud may have been perpetrated or undue in¬ 
fluence, as ordinarily understood, exerted, "The 
doctrine has nothing to do with fraud,” said Jesse), 
M. R. "It has been laid down in case after case 
that the court, wherever there is a dealing of this 
kind, looks at the reasonableness of the bargain, 
and if it is what is called a hard bargain, sets it 
aside.” 4 A man may, e.g., be in urgent need of 
money and a money-lender may propose his own 
terms and get the borrower to agree to them. 
This will not be a case of undue influence, 5 but if 


’ Liles v. Terry, [1895] a Q B, [1885] 12 Cal,, 225. 239, P. C. ; 

679»685 t 3 Keener, 830, per Kay, L J. Mad ho v 4 Kashi , [1887] 9 All., 

1 Hail v. Otterson, [1894] $2 228 ; Kirpa\. Samiuddin , [1903] 

N. j. Eq.,522, 3 Keener, 404. 25 All., 284; Baikishan v. Mad an, 

8 Mahomed Bukm v. fios&eini [1907] 29 All., 303. 

Bibi, [1888] 15 031,684,698-700, 5 Ganesh v, Vishnu, [1907] 

per Lord Macnaghten. 32 Bom ,37, 43 ; Smdar Koer v. 

* Beynon v. Cook, [1875] 10 Sham Krishna , [1906] 34 CaL, 

Ch. Ap. f 391 ; Ka mini v. Cali, 350, P. C. ; Hurt v. JR ami\ [1904] 
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the bargain is a hard one, a court of equity will 
not enforce it. As a good illustration 1 may 
refer to the very recent case of Ameri Lai v. 
Maneshar Baksh Singh. 1 The defendant-res¬ 
pondent’s estate was being managed by the Court 
of Wards, and through his improvidence he was 
in urgent need of money. He borrowed from the 
plaintiff-appellant and gave a bond agreeing to 
pay 18 per cent, compound interest. “There 
was no fraud in the matter, and no pressure 
was put upon the respondent by Auseri Lai or his 
agents to induce him to accept the conditions 
offered to him.” But the Judicial Committee 
found that the respondent was under a peculiar 
disability and placed in a position of helpless¬ 
ness and he was compelled by bis circumstances 
to accept the terms which were offered to him 
by a person who had known him long and 
was aware of these circumstances. Their Lord- 
ships intimated that an Indian court in trying 
an issue of undue influence should consider 
the terms of the amended section 16 only, and 
held that the lender used his position- to 
demand and obtained from the respondent more 
onerous terms than were reasonable, and the bond 
sued on must be set aside, I he courts below 
had found that the charging of compound interest 
in the circumstances was unconscionable,.and the 
Privy Council was not disposed to differ from this 
concurrent finding. Simple interest at the rate of 
18 per cent, per annum was therefore allowed. 

Undue influence has been spoken of as fraud, 2 F^d. 
and a consideration of the former topic natur¬ 
ally leads to a consideration of the latter. “The 


28 Horn., 371. Distinguish I.C.A., 
s. 16, ill, (c). 

‘ ft**,' 10 C. W N. 

S.n, Dhanlpal v, Matmhat , 28 Ait., 


<« & Co. v. Oram■ 
mi: (0081 (KB. 2?3 

* Ci. AU,ar<i v. Skiantr, f 1S87I 

supra, 183, '.IWJ 
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fn) Untrue 
representa¬ 
tion. 

( 4 ) Repre¬ 
sentation of 
tact. 


rule is universal, whatever fraud creates justice 
will destroy." 1 * But. fraud is infinite in variety,' 4 
and at one time the term was used as women 
generalissimum 3 by equity judges and text writ¬ 
ers. According to Mr. Justice Story, “ all acts, 
omissions and concealments which involve a 
breach of legal or equitable duty, trust or con¬ 
fidence justly reposed, and which are injurious 
to another, or by which an undue and uncon- 
scientious advantage is taken of another ” may 
be described as fraudulent, 4 The definition in 
the Indian Contract Act, to which we are referred 
by section 3 of the Specific Relief Act, is neither 
logical nor luminous, and I will try first of all to 
explain to you the essentials of a fraudulent re¬ 
presentation, 5 and then enquire when and where 
the same may be pleaded as a bar to specific 
performance. The rule of law is clear that no 
body can take advantage of his own wrong, and 
if a person makes positive statements to the in¬ 
tent that others should act upon them, he is 
bound to state only what he believes to he true. 6 
In order to constitute deceit or fraud there must, 
first, be a representation which is untrue. If the 
representation is true, cadit question A repre¬ 
sentation, be it noted, secondly, is a statement 


1 Vreelctnd v N jt. S/one Co,, 
39 N.J.Eq, 188. Per Wilde, B., 
“Fraud in all courts and at all 
stages of the transaction has been 
held to vitiate ail to which it 
attaches ” ; Udell v. Atherton, 
[1861] 7 H & N., 181. 

• Per Lord Macnaghten, Red - 
d&way v. Ban ham, [1896] A. 0 ., 
221 . 

3 Per James, LJ., Torrance v. 
Bolton, [1870] 8 Ch , 118,124. 

4 I Eq., s 187. Cl X 

Fonbianque, Eq., bk . i t Ch. 2, s 
3 ; Kerr* Fraud, 2. “ Fraud con¬ 

sists in the endeavour to alter 


rights by deception touching mo¬ 
tives, or by circumvention not 
touching motives/ Bigelow, 
Fraud , 5 

3 These elements have been 
tersely described as “representations, 
falsity, scienter, deception and 
injury,” Arthur v. Griswold, 55 
N Y., 400, 410. Cf. Southern 
Development Co. v. Si Ira, [ 1 888 ] 
125 U. S., 247, 250; Monerieff, 
Fraud, 2 3. 

ti Pollock, Con,, (W, W.), 

647, 

7 Smith v. Chadwick, [1884] 
39 Ch. D f} 27, 9 A, C., 187. 
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of fact which may be made either by word of 
mouth or in writing or by conduct. The state of 
a man’s mind is a question of fact, consequently 
a statement as to intention may give rise to lia¬ 
bility, if made fraudulently.' A promise therefore 
made without any intention of performing it, 2 
e.g., a purchase of goods without the intention of 
paying for them, 3 is deceitful and may be avoid¬ 
ed. A question of law is not generally treated 
as a matter of fact, 4 but a representation as to a 
matter of private right is a representation of fact, 3 
and a misrepresentation as to a proposition of 
general law, when made in deliberate fraud, has 
been held enough to entitle the party deceived to 
relief. 6 The representation may be made by 
express words, there may, for instance, be a posi¬ 
tive assertion of what is false, or the suggestion, 
as to a fact, of that which is not true. 7 Where, 
for instance, a vendor states that there is lime- 


1 Per Bowen, L* J„, “ There 
must be a mis-statement of an ex¬ 
isting fact, but the state of a 
mans mind is as rnticb a faci as 
the state of his digestion. It is 
true that it is very difficult to 
prove what the state of a man’s 
mind at a particular time is, but 
if it can be ascertained it is as 
much a fact as anything else/’ 
Edgington v. Fii&maurice , [1885] 
29 Ch. D,, 459, 480 (statement by 
directors of company inviting 
subscriptions that it was intended 
to apply the money to a particular 
purpose),, 

8 I. C A., s. 17 (3). The pro 
mise may imply a statement of 
fact, viz., the existence of a present 
intent to have the result transpire, 
or that no fact is known to pre¬ 
vent the result expected, r Story, 
Eg,, 208 (Bigelow’s note). 

3 Load v. Green , [1846] 15 

M. & W., 2x6 ; Clough v. London 
&N.W, Ry. CV> M [r 87 i] 7 Kx. T 26 ; 
Ex parte Whittaker , [1876] :o Ch , 


446 ,* Dureli v. Haley , 1 Paige, Ch., 
492. 

1 Lewis v, Jones, [1825] 4 B. & 
C M 506, 512 ; Rashdall v. Ford , 
[1866] 2 Eq, P 750 ; Fry, s. 68a. But 
see Eagfosfield v. Londonderry , 
[1876] 4 Ch. D., 693, 702. 

5 Edwards v. McLeay, [1815] 
Coop, 308 ; Partap Chunder v, 
Mokendranath, [1889] 17 CaL, 291, 
P. C. ; 2 Williams, V\ & P., 736, 
and cases cited in n (/i.) 

0 Hir sc Afield y. London etc. 
By, Co [1876] 2 x, 5*6 ; 

West London Com . Bank v. Kitsan % 
[1884] 13 Q B.D., 360, 362-3. Cf, 
Sims v. FtrrilL 45 Ga,, 585, (mis¬ 
representation of law by brother- 
in-law to sister). Benjamin, Sale, 
444-5 ; 1 Story, Eg. t 207 (Bigelow's 
note). 

7 LC. A., s. 17 (I). “Mo one 
can evade the force of the impres¬ 
sion which he knows another 
received from his words and con¬ 
duct, and which he meant him to 
receive, by resorting to the literal 
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stone embedded in the land sold which is capable 
of producing lime of first rate quality fit for the 
London market, 1 or that the land sold is fit for 
building purposes 2 or that the property is let to 
a most desirable tenant, 3 or that a house is in 
good repair, 4 or that it is not damp 5 and the 
drains are in good order, 6 or the cellars are dry, 7 
and the statement is found to be untrue, the 
purchaser is entitled to resist specific perfor¬ 
mance, if not wholly avoid the contract. But 
it is worth repeating, that the assertion must be 
of some fact, and not be the expression of what 
is only the speaker’s or writer’s opinion or belief 
as to some circumstance relating to the contract. 8 
A vague affirmation of the excellence of the pro¬ 
perty sold amounts to general laudation, which 
is permitted to the vendor 9 and cannot be relied 
upon by the defendant. So where a small house 
was described as a desirable residence for a 
family of distinction, the Irish court held there 
was no representation which affected the con- 


meaning of his language alone/' 
Mizuer v. Kussell 29 Mich., 229 ; 
Pollock, Con. (W\ W.>, 681 n. 

CL Richardson v. Silvester t [1874] 
9 H -j 34 (newspaper advertise¬ 
ment) ; Corbett v Brown, [1831] 
8 Bing , 33 (half-truthj, 

1 v * Samcis, [1862] 2 j. 

& H 1 460, 2 Keener, 890, 

* Re Puckett and Smith's 
Contract , [ip02j 2 Ch,, 258. 

* Smith v. Land & House 
Property Carp [1884] 28 Ch, 

2 Keener, 913, * 

* Grant v Mmt> [1815] G. 
Coop., 173 ; Dyer v. Hargrave , 
[1805] 10 Ves , 505 

' Strangle ays v. Bish op , [1857] 

29 L.T., O.S , 120. 

’ De L j n a tie v f Guildford, 
[1901] 2 K. R, 215. 

7 Lamare v. Dtxon f [1873] 6 

II. L. 414. 

' Fenton y % Browne, [1807] 14 


^es,, 144 ; Scott v. Hanson : fi&2n1 
* Si ®» * 3 ; 'i ! Pollock,' Con.. 
( W - W.), 691 • Fry. s 672 ; Benfo- 
- n i Salt, 438 . Bellaifs v, Tmker 
f 1884.3 13 Q.B.D.. 562 ; i Story 

E S -> s.197. 

’ Simplex commendatio non ob. 
hgat. Dig. 4, 3l 37. Per Holmes, 
e-, It is settled that the law does 
not exact good faith from a seller 
in those vfiguc Commendations 

" iR which manifestly are 

open to diflarfoet of opium, 
vyhich qo not imply untrue asser¬ 
tions concerning matters of direct 
observation and as to which it 
always has been understood the 
pover, that such statements 
are to be distrusted." Burning y 
148 Mass., 504 ; Pollock! 
Con , (W. W,), 690, «. 4 j Kerri 
Fraud, 49 sqq. ; Benjamin, Sale, 
449 ; 1 Story, s. 2oj. 
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tract. 1 And an American court took the same 
view of a false statement that a farm was “ full 
as early, if not earlier, and as well adapted to the 
raising of early vegetables, fruits and market 
produce as any other land on the west end of 
Long Island.” 1 * The test, it has been suggested, 
is whether what was undertaken or stated was 
in the power or knowledge of the party making 
the representation. 3 A statement of opinion may, 
however, involve the statement of a fact. “If the 
facts are not equally known to both sides,” said 
Bower, L. j., “then a statement of opinion by the 
one who knows the facts best involves very often 
a statement of a material fact, for he impliedly 
states that he knows facts which justify his 
opinion.” 4 

The representation may again be made by Repreaenu- 
conduct. There may, e.g ., be “ the active con- 
cealment of a fact by one having knowledge or 
belief of the fact,” 5 or “there may be any other 
act fitted to deceive,” 5 or “any such act or 
omission as the law specially declares to be frau¬ 
dulent." 7 Where a seller adopts contrivances 
to hide the defects of goods sold, 8 or papers or 
paints a wall which is cracked, 9 or industriously 
conceals a wall which has to be maintained to 
protect the estate from the river Thames, 10 there 


1 Mage nun v. Fallon, [1828-9] 

2 Moll, 561. 587. 

3 Taylor v, Fleet, 4 Barb., 95 ; 
Waterman, 431, n. 4 
8 Waterman, 429-30, 

* Smith v, Land & House 
Prop , Corp , [1884] 2S Ch. D., J , 15, 

3 Keener, 613. 1 Story, 206 

(Bigelow’s note) ; 2 Pomeroy, 

Fq, /, s. 878 j 2 Cooley, Torts y 
925 ; Hicks v. Stevens , [1887] 121 
Ill., 186,3 Keener, 620. Of* Hay- 
garth v. Wearing ; [1S71] 12 Eq , 


320, 327-8 ; Kerr, Fraud, 48 ; 9 

Cyc 416-8. 

* I.C.A., s, 17 (2). 

0 Ibid, { 4 ). 

7 Ibid, (5). 

3 Benjamin, Sale , 449. 

* Sugden, V & i>, 333 , 335 ^ 

11 Shirley v, Stratton, [1785] I 
Bro. Ch*, 440, i Ames, 362 ; cf, 
S.R.A., s, 22, ill, (c), Cf, also 
i.C.A,, s. 19, ill. ( d) (purchaser 
taking means to conceal vein of 
ore on seller's estate). 
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is “aggressive deceit”' against which the defend¬ 
ant is entitled to be relieved. And any conduct 
calculated to mislead, say, a purchaser with res¬ 
pect to some material fact, or to divert him from 
inspection or enquiry, which would discover a 
defect known to the vendor, is equally fraudulent, 
and would entitle the former to resist specific 
performance of the contract of sale. Where 
therefore a money-lender, who had become noto¬ 
rious for harsh and oppressive dealing, attracted 
a borrower by advertising in an assumed name, 
the contract was held to be tainted by fraud.* 
Dealing with property as one’s own is equivalent 
to a representation of ownership. 3 

Here must be noticed the cases where the 
representation may be said to be of a negative 
character, in as much as it arises out of silence 
preserved by a party. ‘‘It is of the greatest im¬ 
portance,” said Lord Romilly, “ that it should be 
understood that the most perfect truth and the 
fullest disclosure should take place in all cases 
where the specific performance of a contract is 
required, and that, if this fails, even without any 
intentional suppression, the court will grant relief 
to the man who has been thereby deceived, pro¬ 
vided he has acted reasonably and openly.” 4 
But there is no universal duty to give information, 3 
simple reticence does not amount to legal fraud, 
however it may be viewed by moralists. 6 Mere 


’ 2 Williams V. & P 687 “ Per Campbell, L.C., Walters 

citing Wallers v. Morgan , [1861] v. Morgan, supra, 718, 723. Per 

3 De G. F. & J, 718, 724, and Lord Chelmsford : 41 1 am not 

Caaks v, Bosvtelh [1886] ii A.C., aware of any case in which an 

232, 235*6, action of liw has been maintained 

» Gordon v. Street t [1893] 2 against a person for an alleged 

Q.B., 641. deceit, charging merely his conceal- 

Potter v. Taggart [1883] 59 ment of a material fact which he 

Wis , I, 3 Keener, 676. was morally but not legally bound 

* Bascomh v. Backwith, [1869] to disclose," Perk v. Gurney, 

8 Eq.j 100, 2 Keener, 968, [ r8 73 ] 6 H.L., 390. 

8 Pollock, I.C,Aty 81 
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silence, therefore, as to facts likely to affect the 
willingness of a person to enter into a contract 
is not fraud, unless the circumstances of the 
case are such that, regard being had to them, 
it is the duty of the person keeping silence to 
speak, or unless his silence is, in itself, equivalent 
to speech. 1 The obligation to speak is at the 
root of this proposition. 2 Sir Edward Fry has 
carefully analysed the cases where this obligation 
has been held to arise and he has grouped them 
in six classes : 3 — 

(i) “ Where the parties to a contract stand 
in some pre-existing relationship to one another 
of a fiduciary character, they can only deal after 
the most full disclosure.” 4 Therefore where A 
sells by auction a horse to B his daughter who 
has just come of age, the relation between the 
parties is such as to make it A's duty to tell B 
if the horse is unsound. 5 The relations of trustee 
and beneficiary, guardian and ward, solicitor and 
client, partner and partner, principal and agent, 
are all of fiduciary character. But the fiduciary 
relation need not necessarily be pre-existent and 
independent of the transaction in question. 
Where the seller, e.g., sees that the buyer is trust¬ 
ing him, and must trust him, and is being 
deceived by falsehoods which he has himself set 
afloat, and that if he does not remove the decep¬ 
tion he or those whom he represents (say, his 
principal, if he is an agent) can make a profit 
out of it, the seller is under a duty of disclosure 
and cannot innocently be silent. 6 The tran- 


Obligation to 
speak, 


(i) Fiduciary 
relationship! 


1 I.C.A., s. 17, ex phi. 5 I Story, 
Iflp., s, 207 ; 2 Pomeroy, Eq J, 
s. go 1 ; 1 Bigelow, Fraud , 597 - Ci. 
Joy v, Srinath, [1904] 1 C, L,, 

J 23, 

1 Of. per Gbitty, J , Turner v. 
Green , [1895] 2 Ch , 205, I Ames, 


366. 

8 Fry, ss. 706-712, pp. 308-3x3. 
Cf. ,2 Pomeroy, Eq . J. } 902. 

* Fry, s. 706, p 308. 

5 I.C.A., s. 17, ill. 4 ). 

0 Keen y, James, [1885] 39 
N. J. Eq., 5 27, 3 Keener, 594. 
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(ii) Antece¬ 
dent wrong. 


(iii) Uber- . 
nma? jtdei. 


saction in its essential nature may not be fidu¬ 
ciary, but a trust may be expressly reposed or 
necessarily implied from the circumstances of the 
case. In such a case there will be a duty of 
disclosure on the part of the person trusted. 1 

(ii) “ Sometimes the obligation to disclose 
may even arise from an antecedent wrong done 
by the one party to the other,” 2 A good illus¬ 
tration of this is afforded by the case of Fother- 
gill v. Phillips* The object of the bill was to 
compel the specific performance of an agreement 
by the Phillipses to convey a farm to the 
Tredegar Iron Co. At the time the agreement was 
made this colliery company had, unknown to the 
defendants, trespassed upon their farm below the 
surface and taken out upwards of 2000 tons of 
coal. The proposal of the company therefore 
to purchase involved a buying-up of rights which 
the owners had acquired against it, and of which 
the owners were not aware. Lord Chancellor 
Hatherley, in sustaining a decree dismissing the 
bill, remarked, “ If a man knows that he has 
committed a trespass of a very serious character 
upon his neighbour’s property, and finding it con 
venient to screen himself from the consequences, 
makes a proposal for the purchase of that pro¬ 
perly, he certainly ought to communicate to the 
person with whom he is dealing the exact state 
of the circumstances of the case.” 4 

(iii) Where contracts are uberrimmfidei, they, 
by their very nature require a full disclosure of 
all material facts by one contracting party to 
another. 5 Such are contracts of insurance or 


1 2 Pomeroy, Mq* J. t s. 902, 
where cases are collected ; 9 Cyc 
414 - 5 - 

a Pry, s. 707, p. 308. 

8 [1871] 6 tCh. Ap., 77 °, 1 
Ames, 368. Distinguish Haywood 


v. Cope, [1S58] 25 Beav,, 140. 

* 6 Ch. Ap. 779. 

3 Brownlie v, Campbell, [1880] 
5 A, C,, 954, See Pollock, Con . 
(VV, W-), 656, s. 99; Joel v. Law 
17 .C , Ins, Co, [1:908] 2 K,B, 431* 
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for the formation of a partnership. So as be¬ 
tween a company and its would-be share-holders 
an obligation to disclosure of all material circum¬ 
stances has been held to arise, 1 * and in the case 
already quoted from, the Lord Chancellor said, 

“ This court requires the utmost good faith be¬ 
tween buyer and seller, and will not specifically 
enforce a contract which is not entirely according 
to good faith.A trade usage may again im¬ 
pose a duty to disclose particular defects in goods 
sold or the like. In such a case the omission to 
mention a defect may be tantamount to an asser¬ 
tion that it does not exist. 3 But it is doubtful if 
the rule can be generally affirmed in respect of 
every contract for the sale of a chattel having a 
latent defect. Sir Edward Fry seems to favour patent defect 
this view, but the authority which he cites 4 does 111 quallty ' 
not go the whole length. That was a case 
where a gun which had been manufactured to 
order turned out defective, and the maker used 
a contrivance to conceal the defect. Now the 
maker may be under a duty to disclose latent 
defects known to him when he has made an 
article to order. There is an implied warranty 


1 Central Ry t Co. of Venezuela v. 

Kisch, [1867] 2 H.L., 99- 

3 Father gill v. Phillips , supra. 
Per Story, J., “ It is equally pro¬ 
motive of sound morals, fair deal¬ 
ing, and public justice and policy, 
that a vendor should distinctly 
comprehend, not only that good 
faith should reign over all his con¬ 
duct in relation to the sale, but 
there should be the most scrupul¬ 
ous good faith, an exalted honesty 
oTj as it is often felicitously ex¬ 

pressed, uberrima fides, in every 
representation made by him as an 
inducement to the sale H e should 
literally in his representations tell 
the truth, the whole truth and 
nothing but the truth.’’ Doggett 
V. Emerson , 3 Story, 733 ; Water¬ 


man, 416, n. 1. The vendor is 
bound to inform the purchaser of 
all the incidents to which the pro¬ 
perty is subject in language intel¬ 
ligible to the common understand¬ 
ing ; Sheard v, Venables , [*867] 36 
LJ Ch , 922. Cf. King v, Knapp , 
59 N.Y., 462. 

8 Jones v. Bowden , [1873] 4 

Taunt., 847, 14 R.R., 683. 

* Horsfall V, Thomas, [1862] l 
H. & C., 90. This case was dis¬ 
sented from by Coekburn, C.J., 
Smith v. Hughes , (T 871] 6 Q B., 
605. See also Benjamin. Sale , 
493. But cf. Conks v, Boswell , 
supra, and eases cited in n, (2) 
infra ; also Pollock, Torts, 298 ; 2 
Williams, V. & P, t 686 n. 
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in such a case that the article, when made, shall 
be reasonably fit for the purpose for which 
it is ordinarily used or has been specially 
ordered. 1 But no warranty of quality is neces¬ 
sarily implied by a mere sale, and in the view of 
the common law courts in England nothing seems 
to have turned upon the fact that a defect of 
quality not discoverable by inspection was or was 
not known to the seller. 3 

Lord St. Leonards observed with reference 
to a case where the seller knew of the defect, 
and did not disclose it, although he also knew 
that the purchaser could not by any atten¬ 
tion whatever possibly discover it,—“ In such 
a case no artifice need be resorted to by the seller 
to conceal the defect from the purchaser, and yet 
the man who sells such a subject with all its 
faults 3 without disclosing the concealed one, 
seems only, in a moral view, on a level with him 
who, making a similar sale of a subject where a 
defect might by diligence be discovered, resorts 
to artifice to prevent the purchaser from coming 
to the knowledge of it. The question is not of 
more or less of turpitude, but whether in either 
case a fraud has not been committed. The rule 
is not that the seller may use his skill to conceal, 
and that the purchaser is to use his to discover 
the defects. The distinction, therefore, is a thin 
one between a man who has plastered over a rent 
in the main wall and papered it over, and then 


1 Benjamin, Sale, 634: 2Williams, 
V. & P 682, n. (£) ; Randall v, 
Newsom, [1877] 2 Q.B.D. 102 ; 
Jones v. fust, [1868] 3 ft-B-i 197, 
203. Cf. I.C A., s. 114 
* Cf. Parkinson v. Lee, [1802] 2 
East. 314 ; Bywater v. Richardson , 
r 1834. ] I A. & E., 308 ; Chanter v. 
Hopkins , [1838] 4M.& W„ 399, 
As to implied warranties see Sale 


of Goods Act, S 3 . T 3 " 3 * Cf. I. C. A., 
ss. 110-6. 

5 On a sale 41 with all faults' , 
about which more hereafter, see 
BagUhole v. Wallers y [1811] 3 
Camp , 154 ; Piduring v. Dowson, 
[ 18r3] 4 Taunt., 779; Ward v. 
Hobbs, [1878] 4 A. C., 13 J Benja¬ 
min, Sale, 459-90 ; Kerr, Fraud, 
70. 
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sells, subject to all faults, knowing that the pur- 
chaser can not discover this fatal one, which 
he does not point out, and a man who, knowing 
that the defect is thus concealed sells the estate 
with all its faults without disclosing this, which he 
knows cannot be discovered ; in either case the 
purchaser is deceived. In the first case, no 
doubt, the seller by his act hides the defect, but 
there is no positive fraud in hiding the defect ; 
fraud is committed, or at least consummated, 
when the seller by his silence induces the pur¬ 
chaser to buy without the means of knowledge. 
Now in this respect the sellers in the two cases 
are upon a par, for each is aware that the defect 
is hid, and each is silent. Can it, in point of 
honesty, matter that the one covered the defect, 
and that the other only knew that it had been 
covered P 1 

Some equity judges have accordingly sug¬ 
gested the rule that a latent defect of quality, 
which is not discoverable by any inspection or 
inquiry that a prudent purchaser might reasonably 
be expected to make, and is known to and not 
disclosed by the vendor, is a good ground for 
refusing to grant specific performance at the 
vendor’s suit. 2 Where the means of information 
are not equally accessible to both parties, one 
has to rely upon the other, and the doctrine of 
caveat emptor seems inapplicable ; the pur¬ 
chaser cannot look out for what he cannot have 
knowledge of. 3 But it is open to question if 
modern English authorities support the rule in 


’ Sugden, V. & 333-4- “Com- 

tnon honesty in such a case re¬ 
quires a man IQ speak out,” says 
the Missouri Court, Me Adams 
v. Cates t 24 Mo., 223; 2 Cooley, 
Torts, 009 ; Lawson, Con., s. 233 * 
Cf, Benjamin, Sate , 627, 

36 


* Lucas v. James, [1849] 7 
Hare, 4 10, 418 ; Hope v, Walter 
[1899] 1 Ch„ 879. 883. Cf. Cook 
v. Waugh, [ i860] 2 Gill, 201, 207, 
2 Keener. 867. 

s The Clandeboye , [ 1 895 j 7 ° 

R,, 636, H. & W., 78?. 
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Indian law, 
S R. A ,s. 
S3 lift. 


its broad form. The question was much dis¬ 
cussed by Chitty, J., in the case of Turner 
v. Green.' The application there was to enforce 
the terms of an agreement to compromise an 
action which the defendant pleaded was not bind¬ 
ing upon him on the ground of the suppression 
of a material fact. It appears that at the time 
when this compromise was entered into and 
signed by the defendant- he was not aware that 
certain preliminary proceedings in the action had 
terminated in his favour, though that fact was 
known to the solicitor who was acting for the 
plaintiff. Chitty, J„ held that as there had been 
no overreaching by the plaintiff’s solicitor and no 
misleading conversation, it was a case of mere 
silence, where there was no duty to disclose, and 
there was not sufficient ground for refusing speci¬ 
fic performance. So in the later case of Green * 
halgh v. Brindley‘ specific performance was 
enforced at the suit of a vendor, who had sold a 
house with windows overlooking a stranger s 
land, but had deliberately omitted to mention 
that he only enjoyed access of light by the 
stranger’s license under a deed. As the land 
was not the vendor’s own, there could be no 
implied warranty regarding the access of light. 
Mr. Cyprian Williams accordingly suggests that 
the rule is properly subject to the qualification 
that the defect must be such as will materially 
interfere with the enjoyment promised by the 
contract or the vendor’s representation, or the 
concealment must be fraudulent. 1 * 3 But I con¬ 
ceive that the drafters of the Indian Specific 


1 ri 859 ] 2Ch„ 205, I Ames, 364 

Ke rr " Fraud. 62. 

3 flQOi] 2 Ch M 324- Coats, 

however, were refused to the suc¬ 
cessful plaintiff in this case, 

* 3 Williams, V.&P, 683. In 


Baker v. Cartwright , [i86rj 10 
C.B N S. 124, Cockburn, C. J., 
held that a promise to marry a 
woman, whose urwhastity was not 
disclosed, might be avoided. 
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Relief Act were of one mind with Lord St. Leon¬ 
ards upon this question. The words of section 
28—“specific performance of a contract cannot 
be enforced against a party ( b} if his assent was 
obtained by the misrepresentation (whether wilful 
or innocent), concealment, circumvention or 
unfair practices, of any party to whom perfor¬ 
mance would become due under the contract, or 
by any promise of such party which has not been 
substantially fulfilled"—are surely wide enough 
to cover the case put by Lord St, Leonards. 
Section 55 of the Transfer of Property Act, 
in formulating the duty of the vendor of im¬ 
moveable property to disclose all material 
defects, does not make any reservation in favour 
of latent defects known to the vendor. Besides 
it must be borne in mind that specific per¬ 
formance is a discretionary relief and may be 
refused upon equitable grounds of hardship or 
unfairness, 1 of which more anon. 

(iv) The obligation to disclose may arise from 
the course of the negotiation itself. 3 Lord Black¬ 
burn said, “When a statement or representation 
has been made in the bona fide belief that it is 
true, and the party who has made it afterwards 
comes to find out that it is untrue and discovers 
what he should have said, he can no longer 
honestly keep up that silence on the subject after 
that has come to his knowledge, thereby allowing 
the other party to go on, and still more inducing 
him to go on, upon a statement which was honest¬ 
ly made at the time when it was made, but which 
he has not now retracted when he has become 
aware that it can be no longer honestly persevered 
in. That would be fraud too, I should say, as at 


1 Cf. S.R.A., s. 23 ; 1 'lhtrd v. 2+1, 1 Ames, 363, 

Lord Llandajf, [1810] 1 Ba. & Be,, 5 Fry, s. 709, P- 3 ° 9 - 
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truth is a He, 


284 SPECIFIC RELIEF. 

present advised/ And I go on further still to 
say, what is perhaps not quite so clear, but cer¬ 
tainly it is my opinion, where there is a duty or 
obligation to speak, and a man in breach of that 
duty or obligation holds his tongue and does not 
speak, and does not say the thing he was bound 
to say, if that was done with the intention of 
inducing the other party to act upon tbe belief 
that the reason why he did not speak was be¬ 
cause he had nothing to say, I should be inclined 
myself to hold that that was fraud also." 2 

It is important to note here that the old adage 
applies, viz., that half the truth is a lie. 3 Silence, 
therefore, is equivalent to misrepresentation if the 
withholding of that which is not stated makes that 
which is stated absolutely false. 4 5 Suppressio 
veri may thus amount to suggestio falsi. A 
man may be under no duty to speak, but if he 
does speak, he must speak out and tell the whole 
truth. For a partial statement may be literally 
true but, unless supplemented, may be substan¬ 
tially untrue. 3 Where, e.g ., an intending lender 
described a transaction to proposed sureties, 
the latter might understand the description as 
a representation that there was nothing in the 
transaction out of the ordinary. 6 One party 
cannot be permitted to let the other party pro¬ 
ceed on an erroneous belief to which his acts 
have contributed. 7 Where, therefore, B says to 


' Cf. a Pomeroy, Eq. J., s. 888, 

p, 1584 ; Traill v. Baring\ [1864] 

4 De G J, & S., 318, 329, 

* Brownlie v. Campbell , [1880] 

5 A.C., 9*5, 9$o» Cf, Reyhell v. 

Sprye , [1852] 1 De G. M. & G., 

66o, 709, 42 E.R., 729, 

3 Hadley v» Clinton Importing 
Co., 13 Ohio St, 502, 513. Cf. 
Gluckstein v, Barnes, [1900] A. C., 
240, 250. 

♦ Peek v, Gurney, [1873] 6H.L., 


377 , 390 , 403 * 

Peek v, Gurney , supra ; Gveen* 
wood v. Leather Shod Wheel Co , 
[1900] A. C, 421, 434 ; Tapp v. 
lee f [1803] -3 Bos, & R, 367, 371 ; 
Central Ry. Co. v. Kisch , [1867] 2 
H. U 99 , 113. 

1 Lee v, JCones, [1863] 17 C.B., 
N.S,. 4S2, 503. 

7 Hill v. Gray, [rSiG^ x Stark., 
434, esptd. in Peaces v. karl Catlo- 
gan, [185X] 10 C.B., 591, 600. 
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A , who has a horse to sell, “ If you do not deny 
it, I shall assume that the horse is sound/’ and 
A says nothing, A’s silence is equivalent to 
speech . 1 * 

So while each party must take care not to 
say or do anything tending to impose upon the 
other/ neither party is bound to remove mistakes 
to which he has not contributed . 3 A vendor of 
immoveable property, for instance, may be aware 
that the purchaser has got certain mistaken im¬ 
pressions about the quality of the property, but 
he is not bound to disclose his mind . 4 And it 
does not alter the case that the purchaser be¬ 
lieves that the vendor is warranting the quality 
of the thing sold . 5 But if the vendor knows that 
the purchaser is labouring under this latter belief 
and yet takes no steps to remove it, but agrees 
to the contract without the intention of warrant¬ 
ing according to the purchaser’s expectation, 
the vendor’s conduct is fraudulent and vitiates 
the contract . 6 The same observation applies to 
a case where a party unconditionally accepts an 
offer, knowing there is a mistake in its terms, 
with the intention of taking advantage of the 
mistake . 7 

(v) An obligation to disclose may be subse¬ 
quent to the contract and may arise out of it . 3 
Eg., a vendor of immoveable property is bound 
honestly to disclose his title. But non-perfor¬ 
mance of such a duty does not affect the forma¬ 
tion of the contract. 


Mistaken 

impressions. 


(v) Subse¬ 
quent 
obligation. 


1 l.C.A , s. i 7 , ill. (e). Cf, An¬ 
drew v, Aiden, [*#82] 22 Ch. D.j 
218 (assumption not corrected). 

* Luidluw v. Organ, [1817] 2 
Wheat, 178, 195, H,& W„ 282. 

3 Smith v. Hughes, [1871] 6 Q„ 
B-> 597, 607. 

4 Kzates ^ v. Cadogan, supra ; 

Edwards- Wood v, Marjoribanks, 


[i860] 7 H. L.C., 806,809. 

* Smith v. Hughes, supra, 

9 Ibid. Cf. Good mow v. Curtis, 
18 Mich., 298. 

7 Tamgtin v. James, [1880] 15 
Ch. D., 215, 221 ; Paget v. Mar¬ 
shall, [1884] 28 Ch. [>., 225, 265, 

8 Fry, s. 7H, p, 310. 
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Latent defect 
in title# 


(vi) Statutory 
obligation. 


I should, however, here point out that even 
prior to the formation of the contract a vendor 
in England is bound to disclose a latent defect 
in the title to, as distinguished from one in the 
quality of, the subject-matter of the sale. The 
vendor’s title is a matter which is exclusively 
within his own knowledge, and he is bound to 
state it fairly. His suppression of a fact material 
to the title may, according to the degree in which 
it affects the title, be a ground for resisting the 
specific performance of the contract or for avoid¬ 
ing it altogether.' Where there are unusual cove¬ 
nants in a lease, for instance, it is essential for 
the purchaser to know them, and the seller 
cannot maintain silence as to their existence. 2 
This matter, however, is the subject-matter of 
legislation in India, and this brings us to class. 

(vi) Where the obligation to disclose arises 
from statute. 3 Section 55 of the Indian Trans¬ 
fer of Property Act 4 requires a seller of immove¬ 
able property to disclose to the buyer "any 
material defect in the property which the buyer 
could not with ordinary care discover,” and the 
buyer to disclose to the seller “ any fact as to the 
nature or extent of the seller’s interest in the 
property of which the buyer is aware, but of 
which he has reason to believe that the seller 
is not aware, and which materially increases the 
value of such interest.” Omission to make such 
disclosures is declared to be “ fraudulent.” 5 


* Edwards v. Wickway, [1866] I 
Eq , 68 ; Re Haedicke & Lipskis 
Contract , [1901J 2 Ch., 666 ; Car - 
lUk v. Salt , ^1906] 1 Ch., 335 5 2 
Williams, V, 6 1 P, t 68$ n. 

3 Brewer v, Brown , [1884. ] 28 
Ch. U l3 o 9 . 

3 Pry, s. 712 , PP- 310-1, where 
the English Companies Acts of 
1867 (s. 38) and 1900 (s. 10) arc 


referred to. 

1 Act fV of 1882, Cf. 1 , C, A., 
s, toy. 

5 T. P. A,\ s. 55. This, along 
with s 53, is an instance of " acts 
and omissions specially declared to 
be fraudulent *' within the meaning 
of I. C. A., s, 17 (5). Cf, also 
Indian Insolvent Debtors Act (1 j 
& 12 Viet., S. 2l), ss, 9, 24. 
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Where there is no duty to speak, silence is 
both innocent and safe.' Except under excep 
tional circumstances, it is the right of every man 
to keep his business to himself. * 1 2 In all ordinary 
transactions of sale, the maxim Caveat emptor 3 
applies. 4 “ It is the general policy of the law,” 
says W. W. Story, “ in order to induce vigilance 
and caution and thereby to prevent those oppor¬ 
tunities of deceit which lead to litigation, to 
throw upon every man the responsibilities of his 
own contracts and to burden him with the conse¬ 
quences of his careless mistakes. 5 Where A and 
B being traders, enter upon a contract, and A 
has private information of a change in prices 
which would affect B’s willingness to proceed 
with the contract, A is not bound to inform B , 6 
even, it seems, though B expressly asks for in¬ 
formation. 7 The purchaser should inspect and 
make his own enquiries, and he cannot be re¬ 
lieved against patent defects. 8 The vendor is 
also expected to know all that is material about 
his own property. 9 It has consequently been 
held that mere silence on the purchaser’s part 
as to some fact known to him alone and en¬ 
hancing the value of the property sold ( e.g ., the 
existence of valuable minerals) is no bar to 


Mtmmohan Das \\ Maclmd , [1902] 
2.6 Born., 765. 

1 Chadwick v. Manning ; [1896] 
A, C , 238. 

* Neill v ShamhuYg , [1893] 158 
Pa. St, 263, 3 Keener, 6o6, 

a Broom, Legal Maxims, 589 sqq. 
The Clandeboye, (1895] 70 Fed R., 
631. H & W\, 778 

4 Edwards Wood v. Majorihanks, 

fr86o] 7 H. L. C , 806. Cf I.C A., 

s, 17, ill (a) : “ A sells by auction, 

to B a horse which A knows to be 

unsound. A says nothing to B 

about the horse’s unsQUndness. 
This is not fraud in Af 


8 Law of Contracts, s. 644 {ap, 
Pry, s. p, 311) ; People's 

Bsnk v Bogart , [1880) Si N. Y., 
tor. 3 Keener, 581. 

MCA., s. 17, ill {d). 

1 Laid law v. Organ, supra (con¬ 
tract to sell tobacco after conclu¬ 
sion of peace in war of 1872, buyer 
knowing, and seller not, that peace 
had been concluded). 

s Horsfall v Thomas , supra • 

Dyer v, Hargrave, [1805] 10 Ves., 

5 ° 5 - 

s 2 Pomeroy, Eq, s. 903, 
p. 1615, 


<3L 


Caveat 
emptor . 
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specific performance. 1 2 But the maxim is, A Hud 
est celare, aliud tacere? A nod, or a wink, or 
a shake of the head, or a smile from the pur¬ 
chaser, intended to induce the vendor to believe 
the existence of a non-existing fact, which might 
influence the price of the subject to be sold, is 
a fraud at law. So a fortiori , would a contrivance 
on the part of the purchaser, better informed 
than the vendor of the real value of the subject 
to be sold, to hurry the vendor into an agreement 
without giving him the opportunity of being fully 
informed of its real value, or time to deliberate 
and take advice respecting the conditions of the 
bargain,” 3 There are many duties that belong to 
the class of imperfect obligations which are 
binding in conscience, but which human laws do 
not, and cannot, undertake directly to enforce. 
It by no means follows, however, that when the 
aid of a court of equity is sought to carry into 
execution such a contract the principles of ethics 
will not have a more extensive sway. 4 It re¬ 
quires less strength of case on the side of the 
defendant to resist an action for specific perfor¬ 
mance than it does upon the part of the plaintiff 
to enforce it. 5 We shall therefore find that a 
purchase made with a reservation of superior 
knowledge,—where in fact, the purchaser took an 
undue advantage of his position and knowledge, ( ' 
—has been not unoften deemed to be of too 


1 Fox v. Mackreth, [iySS-gt] 2 
Bro* Ch., 400, 420, 2 Wh, & T., 
7 eg 1 Wallers v. Morgan y [1861] 3 
De G F. & J., 7i8 > 723 ; Dohnan v, 
Nokes t [1855] 22 Beav., 402, 3 
Keener, $68; Coaks v. Boswell , 
[1886] 11 A. C., 232, 235-6, 3 
Keener, 397 ; Percival v. Wright > 
[1902] 2 Ch., 421, 426. 

2 2 Pomeroy, Eq, J. ( 3 901 ; 

Turner v. Harvey , [1821] Jac., 169 ; 

Dambmann v. Schulting , 75 N. Y., 


55* 61. 

3 Per Lord Campbell, Walters v, 
Morgan, [1861] 3 De G. F & J-, 
724. Cf. Snmmm v, Bushy 23 -Mich,, 
99 ; Waterman, 412., 

4 Kerr, Fraud, 38:1, Cf. Bask- 
omb v. Beckwith % [1869] 8 Eq.< 
100. 

3 Woolhms v. Horsley , [1892] 

93 Ky, $82, 3 Keener, 927. 

6 Byars v, StubbSy [1887] 85 Ala¬ 
bama, 256, 1 Ames, 372. 
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sharp a character to be aided and forwarded in 
its execution by the powers of the Court of 
Chancery. 1 

The representation must, thirdly, be of some 
material fact, which has a relation to the pro¬ 
posed contract. “ A man may with impunity,” 
said North, ]., “ tell a lie in gross in the course 
of negotiations for a contract. But he cannot, 
in my opinion, tell a lie appurtenant. That is to 
say, if he tells a lie relating to any part of the 
contract or its subject-matter, which induces 
another person to contract to deal with his pro¬ 
perty in a way which he would not do if he knew 
the truth, the man who tells the lie cannot en¬ 
force the contract.” 3 But a fact will be deemed 
material if it relates to the contract and if it 
actually does induce the party, to whom the 
statement asserting it is made, to enter into the 
proposed contract. 3 And if a person takes pains 
to falsify or conceal a fact, the inference is legi¬ 
timate that he considers the fact material and its 
falsification or concealment important for securing 
the other party’s consent. 4 

Fourthly, the representation must be made 
by a party to the contract or his agent. “ If a 
third person, by representing to A that it will be 
highly for his benefit, and by false representa¬ 
tions induces him to enter into a contract with 
B, but B makes no false representation, and 
is neither party or 5 privy to any such then the 
contract is valid,.and stands good in this court.” 6 


1 2 Kent, Com 490 ; 1 Story, sale of farm, neighbourhood falsely 
Hf.. s. 206. represented to be healthful, specific 

* Archer v. Stone, [1898] 78 L. performance refused). 

T., 35, Cf, Jennings v. Broughton , 4 Pollock, L C. A u go. 

[1853] 5 I>e G. M. & G,, 126, 130. * * Sk. 

® Cf. Smith v. Kay, [1859] 7 H, 6 Per Romilly, MR., Durantv's 

c„ 750, 7S9, 769, 7 70 , 775 ; Case , [1858] 26 Beav., 268, 270. 

Gordon v. Street, supra ; Holmes His lordship added, “ But the 

Appeal, 77 Pa, St., 50 (contract for person who, by false representations, 

37 
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If an agent makes a statement within the 
scope of his general authority, it binds the 
principal, even if the particular statement in 
question was not expressly authorised and might 
have been made fraudulently. * 1 And it is within 
the scope of the general authority of an agent 
for sale to make statements to the would-be pur¬ 
chasers as to the quality and value of his prin¬ 
cipal’s property. 2 It may be a question whether 
a court of equity will decree specific performance 
of a contract brought about by the fraudulent 
act of a mere stranger, though the plaintiff was 
neither party nor privy to the fraud. 3 There is 
high authority in equity for the proposition that 
innocent parties cannot derive benefits from the 
fraud of others, 4 and this rule will probably not 
be displaced unless a higher equity in the shape 
of purchase for value or part performance inter¬ 
venes. 5 But it has been held that an agreement, 
fair as between the parties, is not invalid merely 
because it may have been concocted and brought 
about by a third person with the fraudulent inten¬ 
tion of benefiting himself.® 

Fifthly, the representation must be made 



induced the other to enter into 
that contract is liable, in an action, 
to make good to the person he has 
misled the damage he has sustain¬ 
ed by acting on the representation 
made to him.*' 

1 I. C. A., s. 238. Moncrieff, 
Fraud , ch. ii. Cf. Citizen 1 s Life 
Assurance Co. V. BtO'mn y [i9°4] 
A.C , 423, 427 ; Harwich v. Eng¬ 
lish Joint Stock Bank , [1867] 2 Ex , 
239 ; Mullens v. Miller , [1882] 

22 Ch., 194 ; Benjamin, Sale, 477, 

sqq, “ It is contrary to natural 
justice to permit a person to retain 
an advantage acquired by the false 
representations of his agent, al¬ 

though he was not a party to 

them/' Waterman, 419. Marsh 


v. Buchan , [4890J 4 ^ N, J- En,, 
595, 2 Keener, 875 j Pollock, 

105. 

a 2 Williams, V, & Jft, 737. As 
to statements regarding value of 
subject-matter of sale, see Sugden, 
V & 2 ; Roots v. Smiling , 

[1883] 48 X-. T , 216. 

■ Union Bank v. Munster , [1887 J 

37 Ch. D„ 51 , 54. 

* Huguenin v. Baseley , [J807J 
14 Ves., 289, 1 Wh. & T,, 247 ; 
Nicol's case, [1859] 3 De G* & 

387, 438. 

* bry, s. 728, p. 318, " the con¬ 
tract, if resting absolutely in fieri , 
could not be enforced. ' 

Bellamy v. Sabine , [1847] 2 

Ph„ 425 ; 3 Dart, V. & IK , 1063. 







KNOWLEDGE OR BELIEF OF TRUTH. 2gi 

knowing it to be false or without belief in its 
truth. A deliberate lie is fraudulent, and so is a 
statement made recklessly, not caring to ascer¬ 
tain whether it is true or false. “ If persons take 
upon themselves,” said Lord Cairns, “ to make 
assertions as to which they are ignorant whether 
they are true or untrue, they must in a civil point 
of view be held as responsible as if they had 
asserted that which they knew to be untrue.” 1 * 
So Maule, J., remarked, “ I conceive that if a 
man, having no knowledge whatever on the sub¬ 
ject, takes upon himself to represent a certain 
state of facts to exist, he does so at his peril : 
and if it be done either with a view to secure 
some benefit to himself, or to deceive a third 
person, he is in law guilty of a fraud, for he takes 
upon himself to warrant his own belief of the 
truth of that which he so asserts.” 3 A person 
who seeks the enforcement of his contract, ought 
not only not to know that his statements with 
reference to the subject-matter of it are false, but 
he ought to know that they are true. 3 Where a 
plaintiff makes a distinct representation of fact 
not believing It to be false, but without seeking 
the further information which is within his reach 
and which goes to show that the statement is not 
true, a court of equity will not aid him to enforce 
performance of a contract entered into upon faith 
of such representation. 4 * 


1 Reese River Silver Mining Co, 
v. Smith, [1869] 4 H. L 79. 

Redgrave v, Hard, [i 881 ] 20 

Ch. D,, 1, .13, 2 Keener, 901. 

* Evans v, Edmonds ., [1853] 13 

C.B„ 777, 786. Cf. Lehigh Zinc 

& Iron Co. v. Bam/ord , [1893] i$o 
U, S. T 665, 673 \ Pollock, CoK, t 
(WAV;., 682. Derry v. Peek [1889] 
14 A. C., 337 , Finch, 522, has 
qualified in England the old doc¬ 
trine of equity that there may be 


actual fraud by misrepresentation 
without any feature or incident of 
moral culpability (2 Pomeroy, 
Eq. ss. 885-8), and has been 
followed at Allahabad, Abdullah v . 
Ahdnr , [1896] 18 All., 322. See 

Moncrieff, Fraud , 127, sqq, ; 5 

L. Q. R., 410 (Pollock). 

8 Ainslie v, Medlycotl , [1803] 

9 Ves., 13, 31 . 

4 Biggins v. Same/s, [1862] 2 J. 
& H„ 460, 4 6 6* 
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sentationln Sixthly, the representation must be made as 

same transac- a part of the transaction ending in the formation 
of the contract. 1 * In other words, the represen¬ 
tation must be made to the other party with a 
view to his acting upon it, 3 it must be definable as 
dans locum contractui? The sole office of a 
prospectus, e.g ., is to invite the public to take 
shares in the company in the first instance. 
Persons who subsequently become purchasers of 
shares in the market cannot rely upon statements 
made in such prospectus. 4 A false statement 
may have been made to a person on a former 
occasion and in the course of a different transac¬ 
tion, but such statement cannot be held to vitiate 
a later and separate contract, unless this can be 
treated as part of a series with the previous tran¬ 
saction. 5 Where the party to whom the represen¬ 
tation was made has assigned the contract, the 
assignee, not having acted on the faith and credit 
of the original representation, cannot plead it in 
answer to a suit for enforcement of the contract. 6 
Fraud makes a contract only voidable, and not 
void, the right to a remedy against it is therefore 
personal. 7 

Seventhly, the representation must have in¬ 
duced the contract as its proximate and necessary, 


1 2 Williams, V. & P., 738. 
2 Pomeroy, Eq. s. 879, Harris 
v. Kemble, [1831] 1 Sim,, rn, 
123, Cf, National Exch . Co. v. 
Drew, [1853] 2 Macq., 103. 

* Pollock, Con. (W.W.), 703 

* Pulsford v. Richards, [1833] 
17 Beav., 87, 96 : Roll v. While , 
[1862] 3 De G. J. & S., 360, 
365 - 

* Peek v. Gurney , [1873] 

supra. Cf. Way v Hearn, [1862] 
13 C.B., N S., 292 ; Western 
Bank of Scotland v. Addie , [1867] 
I Sc. & D.. 145. Distinguish An¬ 
drews v. Mockford , [1896] r Q. B., 


372, t Street, Legal Liability , 397, 

8 Representations made to in¬ 
duce a purchase have been held 
operative in America as to a fur¬ 

ther purchase several months later. 
Reete v, Dennett , 145 Mass, 23 ; 

Greverv. Taylor , 53 Ohio St., 621 ; 

Pollock, Con .(WAV)., 703. 

6 Smith v. Clarke , [1806] 12 
Ves., 477, 484 Secus where the 
cause of action which has accrued 
on account of the fraud, is assigned, 
2 Pomeroy, Eq. y, 1608 n . 

7 Harris v. Kemble , supra, 5 

Eli., N, S., 730, 751 - 
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and not the remote or indirect, cause. 1 As Lord 
Brougham explained : “General fraudulent con¬ 
duct signifies nothing ; general dishonesty of 
purpose signifies nothing; attempts to overreach 
go for nothing ; an intention and design to de¬ 
ceive may go for nothing ; unless all this dis¬ 
honesty of purpose, all this fraud, all this inten¬ 
tion and design, can be connected with the parti¬ 
cular transaction, and not only connected with 
the particular transaction, but must be made to 
be the very ground upon which this transaction 
took place, and must have given rise to this con¬ 
tract.” 3 “ It is essential ” (to quote Pomeroy) 
“that the party addressed should trust the 
representation, and be so thoroughly induced by 
it that, judging from the ordinary experience 
of mankind, in the absence of it he would 
not, in all reasonable probability, have entered 
into the contract or other transaction.” 3 A 
fraud or misrepresentation which did not cause 
the consent to a contract of the party on 
whom such fraud was practised, or to whom such 
misrepresentation was made, does not render a 
contract voidable. 4 The party must be deceived 
by the practiser of fraud. 5 Where therefore A 
by a misrepresentation, leads B erroneously to 
believe that 500 maunds of indigo are made 
annually at A’s factory, but B examines the ac¬ 
counts of the factory, which show that only 400 
maunds of indigo have been made, and then buys 
the factory, the contract is not voidable on ac¬ 
count of A’s misrepresentation. 6 


T Barry v, C?oskey , [1861] 2 J. 
& H , 1 ; Burnes v. Pennell , [1849] 
2 H. L. C-, 497. 531 ; Plight v. 
Booth t [1834] 1 Bing. N.C., 370, 
377 . 


* Attwood v. Small , 1 1835-8] 6 

Ci* & f., 232, 447, 


4 a Pomeroy, Fq. J , $. gqo. 

* I. C. A., s 19 expl. 

9 Bigelow, Fraud , n. 521 : Ptnny- 
hacker v. Laidley , [1890] 33 W. Va.. 
624, 3 Keener, 407. 

6 I. C. A„ s. i 9> ill. (*), Cf. 
Attwood v. Small\ supra ; expld. 
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The law was very well put in the case of 
Clap ham v. Shillilo / by Lord Langdale. The 
Master of the Rolls said, “Cases have frequently 
occurred in which upon entering into contracts 
misrepresentations made by one party have not 
been, in any degree, relied on by the other party. 
If the party to whom the representations were 
made himself resorted to the proper means of 
verification, before he entered into the contract, 
it may appear that he relied upon the result of 
his own investigation and inquiry, and not upon 
the representations made to him by the other 
party : or if the means of investigation and veri¬ 
fication be at hand, and the attention of the party 
receiving the representations be drawn to them, the 
circumstances of the case may be such as to make 
it incumbent on a court of justice to impute to 
him a knowledge of the result, which, upon due 
inquiry, he ought to have obtained, and thus the 
notion of reliance on the representations made to 
him may be excluded. 2 Again, when we are en¬ 
deavouring to ascertain what reliance was placed 
on representations, we must consider them with 
reference to the subject-matter, and the relative 
knowledge of the parties. If the subject is capa¬ 
ble of being accurately known, and one party is, 
or is supposed to be, possessed of accurate know¬ 
ledge, and the other is entirely ignorant, and a 
contract is entered into after representations 
made by the party who knows, or is supposed to 
know, without any means of verification being 


in Redgrave v, Hurd, [i88r]2oCh [1862] 2 ]. & H., 460, 2 Keener, 

D. i, 2 Keener, 896 Jennings v. 890; Harris v. Kemble , [1831] 1 

Broughton , F* 8 $ 3 ] 5 De G. M, Sim., in, 5 Bli. N. S., 730. 

& G., 126 ; Lowndesv. Lane, [1789] 1 [1844] 7 Beav., 146, 149-50* 

2 Cox, 363 ; Farnsworth v Duff- Cf. 2 Pomeroy, Eq. s, 892. 

ner, [1891] 142 U.S., 43, 3 Keener, 3 Cf 2 Pomeroy, Eq.J. y ss 893- 
621 ; Turners. Houpt , [1895] 53 4 ; Slaughters Adtnr . v. Gersmt , 

N. J. Eq., 526, l Keener, 646. [1871] 13 Wall., 379, 383, 2 Scott 

Distinguish Higgins v. Samels, 722, 
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resorted to by the other, it may well enough be 
presumed that the ignorant man relied on the 
statements made to him by him who was sup¬ 
posed to be better informed: but if the subject 
is in its nature uncertain,—if all that is known 
about it is matter of inference from something 
else, and if the parties making and receiving re¬ 
presentations on the subject have equal know¬ 
ledge, and means of acquiring knowledge, and 
equal skill, it is not easy to presume, that repre¬ 
sentations made by one would have much or 
any influence upon the other.” 

The ratio consequently of those English cases, 
where it has been held that the mere presence of 
the means of detecting the mis-statement does 
not prevent the deceived person from relying 
upon it/ is easily intelligible. A minute examina¬ 
tion may have enabled him to make the dis¬ 
covery, but the other party having taken upon 
himself to make a representation, he is not driven 
to the examination. 2 “ When once it is estab¬ 
lished,” observed Lord Chelmsford, “ that there 
has been any fraudulent misrepresentation or 
wilful concealment by which a person has been 
induced to enter into a contract, it is no answer 
to his claim to be relieved from it to tell him that 
he might have known the truth by proper enquiry. 
He has a right to retort upon the objector, you 
at least, who have stated what is untrue, or have 
concealed the truth for the purpose of drawing 
me into a contract, cannot accuse me of want of 
caution because I relied implicitly upon your fair¬ 
ness and honesty.” 3 In fact, the proposition 


4 

1 Dyer v. Hargrave, supra, 1 * Aarons Reef v. Twiss, [2896] 

Ames, 247. Shackleton v. Sntcliffe y A.C,, 273, 279. 

[1847] x DeG. & S-, 609 ; Red- 3 Central Ry . Co. of Venezuela v» 

grave v. Hurd % supra, 3 Keener, [1867] 2 H* L.» 99, 120, 

910. 
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that “no man can complain that another has too 
implicitly relied on the truth of what he has 
himself stated,’' 1 * is elementary and entirely 
just. The Indian legislature, however, seems 
to have deliberately departed from this rule.* 
The exception to section 19 of the Contract 
s s. 19, Act provides, “If such consent was caused by 
misrepresentation or silence, fraudulent within 
the meaning of section 17, the contract, neverthe¬ 
less is not voidable, if the party whose consent 
was so caused, had the means of discovering the 
truth with ordinary diligence.” But it is appre¬ 
hended that this provision is not to be literally 
interpreted. Where a vendor, in selling a house 
for immediate occupation, misrepresented the 
interest of a tenant who held it under a lease, 
the Madras court held that the purchaser was 
entitled to rescind the contract, though he might 
have ascertained the nature of the tenant’s 
interest by independent enquiry, if he had so 
chosen. 3 The vital question in each case is, did 
the party receiving the representation rely upon it, 
in concluding the agreement, or did he rely upon 
his own knowledge. 4 It is not the mere oppor¬ 
tunity to examine, as an American judge has 
remarked, which relieves the other party from 
the duty to disclose; for although the oppor¬ 
tunity exist, yet if the purchaser is led to repose 
confidence in the vendor, and does not examine 
for himself, the duty to disclose defects is equally 
obligatory, and the vendor will be held bound 
for all statements and all undue concealments. 5 
The doctrine of constructive notice does not 


1 Reyn ell v. Spry* , [1852] I De G. darabad , [188S] 11 Mad., 419, 439, 

M. & G,, 660, 7io. Cf. Cox v. 4 Pomeroy, S. /\ T s, 224, 

Middleton , [1853] 2 Drew, 209. * Per Sharkey, J. Hall v. Tkomp- 

I. C. A,, b. 19, ill. (a). son , 1 Sm. & Marsh, 443 ; Water- 

s Cf. Pollock, /, C\ A 88. man, 414. 

3 Morgan v, Government of Hat- 



*> 




ORDINARY DILIGENCE. 


397 


apply where a representation of fact has been made, 5 
and the right of the party receiving the representa¬ 
tion to rely upon it cannot be taken away or 
interfered with by inference or implication. 51 
It should be further remembered that where one 
contracting party has intentionally misled the 
other, by describing his rights as being different 
from what he knew them really to be, it is no 
answer to the charge of imputed fraud to say 
that the party alleged to be guilty of it recom¬ 
mended the other to take advice, or even put into 
his hands the means of discovering the truth. 3 

It may be here explained that “ordinary "Ordinary 
diligence” may be taken to mean “such diligence d!l, g ence " 
as a prudent man would consider appropriate 
to the matter, having regard to the importance 
of the transaction in itself and of the representa¬ 
tion in question as affecting its result.” 3 Where, 
e. g. f rice was stored up at a piace to which a 
purchaser had an easy access, it was held that 
he could have discovered its quality by the use 
of “ordinary diligence.” 5 Where, on the other 
hand, the validity of a bill drawn by the secretary, 
treasurer and agent of a company could not be 
determined except by persons trained in the law 
and after a careful examination of legal authori¬ 
ties, Sargent, J., held that the exception to 
section 19 was not applicable/’ 

Vague and indefinite expressions, however, v . a ®“® ena 
will not be enough. 3 No reasonable person would u<?n* sen *" 
allow his judgment to be influenced by such 


* Drysdale v, Mace, [1854] 2 J., s. 896. 

Sm. & G., 225, 230, 2 Pomeroy, Eq. 1 Pollock, /. C A., 89. 

s. 895. s Soski Mohun Pai v, Noko Kristo, 

% Wilson v. Short T [1847] 6 [1878] 4 Cal., 801* 

Hare, 366, 377. * He Nursey Spinning & Weav* 

1 Rtynell v. Sprye, supra ; Hicks mg Co. Ld ., [1880] 3 Bom,, 92, 

v. Stevens, [1887] 121 III., 186, 7 Fenton v * Browne t [*807] 14 

3 Keener, 619, 2 Pomeroy, Eq, Ves,, 144.CC. Scott y.Hanson 9 [1826] 
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expressions. 1 2 Where,. e. g., at. an auction-sale 
of an advowson the printed particulars stated, 
‘.'a voidance of this preferment is likely to occur 
soon,” and the auctioneer explained “that (he 
living would be void on the death of a person 
aged eighty-two,” Grant, M R., held that the 
representation was so vague and indefinite that 
its only effect ought to have been to put the 
defendant upon making enquiries respecting the 
circumstances under which the alleged voidance 
was likely to take place, previous to his becoming 
the purchaser. 4 “The law does not go the roman¬ 
tic length,” said Chancellor Kent, “of giving indem¬ 
nity against the consequences of ignorance or 
folly or a careless indifference to the ordinary.and 
accessible means of information .” 3 If there are 
circumstances in the case which demand further 
investigation, and the vendor affords every facility 
for this, the purchaser is bound to make such in- 
vestigation.' 1 

Where, however, the statement is ambiguous, 
the party who complains of having been misled 
must satisfy the court that he understood and 
acted on it in the sense in which it is false. 5 But 
if a vendor chooses to indulge in equivocation, 
the purchaser is not bound to take upon himself 
the peril of ascertaining the true meaning of the 
statement.® 

The question whether the promise was induced 
by the representation to enter into the contract 


1 Sim., 13, 1 Ames, 353. As to 
this decision see 2 Williams, 
V. 6r P 1 736, n (o). 

1 Of. Magennis v. Fa lien, { 1828-9] 

2 MoIL 561, 587 

* Tfawer v. Newcowe, [1813] 3 
Mer., 704 , l Ames, 352. But see 
Pomeroy, 8 . P, 314, 

3 Com., 484-5. 


* Clarke, Mackintosh , (1862I 4 

am ., 134. 

5 Smith v. Chadwick, [1884T0 
A, C , 187, 199-201. 

a Per Lord St. Leonards, Martin 
v. Cotter , [1846] 3 ]on, & Lat. T 507; 
PrysdaU v. Mace , [1854J 5 De G. 
JVL & G, f 103, 107. 
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is one of fact, though if the representation was 
material and of a kind likely to be influential on 
the mind, very slight evidence may. induce the 
court to hold that it did operate upon the pro¬ 
misee’s mind. 1 It is not, however, necessary that 
the false representations should have been the 
sole, or even the predominant, motive ■ it is 
enough that they had material influence upon the 
plaintiff, although combined with other motives. 2 
“ When a falsehood is proved, the court does not 
require positive evidence that it was successful 
it rather presumes that assent would not have 
been given if the facts had been known/ Those 
who have made false statements cannot ask the 
court to speculate on the exact shafe they may 
have had in inducing the transaction ; 3 or on 
what might have been the result if there had 
been a full communication of the truth ; 6 it is 
enough that an untrue statement has been made 
which was likely to induce the party to enter into 
the contract, and that he has done so. 7 ” 8 

The last element necessary to prove 10 make (/») Repiesen- 
out a case of deceit is that the person to whom ^'se^con- 
the representation was made must not have known tractee’s 
that it was false. for if he were aware of the knowled s e * 
true facts of the case, the misrepresentation 
could not operate to his prejudice or induce him 
to contract where he otherwise would not. This 
therefore is a corollary following from the proposi¬ 
tion just discussed. But defendant's right to 


1 §Wtih V. Chadwick, supra, 196. 
Fry, s, 670, p. 274, where Redgrave 
v. Hurd , [1881I 20 Ch, D , i 21, 
is discussed. See also Smith v k 
Land etc. Corporation. [1884! 28 Oh. 

D ,8,^6. . J 

a Sajfartf v. Croat ) 120 Mass., 20, 
25 , Clarke v* Dickon, [i8<81 6 C.B. 

1 Williams'. Case.. [1869] 9 Eq., ■ 


225 n. 

4 E% parte Kintrea , £ 186q f 5 Ch., 
9$i for. 

Reynell v. Sprye, supra, 708. 

8 Smilk < v. Kay, s 11 pra, 759, 

Per Ford Denman, G.J.. Watson 
v, Earl of Charktnont I I84.8 1 12 
Q,B , 856. 884, 

" Pollock, Con., (WvW ), 6q6-7. 
3 Pomeroy, Eq. s, SQo. 
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relief will not be barred unless the plaintiff shows 
“ very clearly that the purchaser knew that 
to be untrue which was represented to him as 
true ; for no man can be heard to say that he 
is to be assumed not to have spoken the 
truth.”’ 

I have now enumerated the several elements 
of fraud. Fraud, as 1 have said, is infinite, and 
equity judges have never attempted to define 
it. They take into account all the circum¬ 
stances of the case—not only the act and intention 
of the party, but the circumstances under which 
the act was done ; the position of the party who 
is said to be imposed upon; his being mops 
cQyisilii ; his being in a state of bodily, and there¬ 
fore mental, weakness, and so on. 2 In olden days 
constructive fraud was distinguished from actual 
fraud, and Lord Hardwicke remarked, “the court 
very wisely hath never laid down any general rule 
beyond which it will not go, lest other means for 
avoiding the equity of the court would be found 
out.” 3 The same eminent judge, in another 
celebrated judgment, 4 divided fraud in matters 
of contract into four heads, vis. (1) actual fraud 
arising from facts and circumstances of imposi¬ 
tion ; (2) fraud arising from the intrinsic nature and 
subject of the bargain; (3) fraud presumed 
from the circumstances of the bargain ; and (4) 
fraud inferred from the circumstances, and affect¬ 
ing some third person not a party to the transac¬ 
tion. 1 am dealing with the subject here only 
incidentally as a defence to an action for specific 


1 Per Kttight Bruce, I, Price 
v Macaulay , [ 1852 ] 3 De G. M. 
k G„ 339, 34 6 * 2 Pomeroy, Rq. 
J. % 1600 «. 

• Per Kmdersley, V, C., Stewart 
v. Great Western Ry. Co [ *865 ] 


2 Or. & 8 m„ 438* 

* Lavslty v. Hooper, [ 1745 J 3 
Atk . 278 

'Chesterfields. Janssen . [1750J 2 
Ves. Sr., 125, 1 Wh. & T., 289. 2 
Pomeroy, Eg, s. 874, 
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performance, so I will content myself with refer¬ 
ring to one or two special cases. 

One special case of fraud I will refer to is the Puffing at 
employment of a puffer at auctions. In England auctlons ' 
a distinction used to be drawn between a sale 
subject to a reserve and a sale without reserve, 
and equity courts used to justify the employment 
of one puffer to prevent a sale at an undervalue. 1 
The Indian law, however, following the common 
law doctrine, declares, “If at a sale by auction 
the seller makes use of pretended biddings to 
raise the price, the sale is voidable at the option 
of the buyer.” 2 All puffing at auctions may 
therefore be deemed to be fraudulent. 3 So if a 
person prevents another from bidding, in order to 
obtain the property at an undervalue, his action 
is fraudulent as against the seller. 4 But as we 
have seen, 5 a combination of buyers at an auction 
sale is not necessarily fraudulent. It is the end 
to be accomplished which will determine the 
character of the combination. If it be to depress 
the price of the property by artifice, the pur¬ 
chase is unenforceable. But if it be to obtain the 
means of payment by contribution, or to divide 
the property for the accommodation of the pur¬ 
chasers, it will be valid. 6 

Where fraud is established it is useless to 
insist that the proceedings were all conducted 
according to the forms of law. “Some of the 


1 Smith v. Clarke , [1806] 12 Ves., 
477 - 4^3, 3 R. R., 359, 363. But 
now see Sale of Land by Auction 
Act, 1867 (30 & 31 Viet, c. 48), 

* I, Or A., 8. 123 . 

• Cf. A lor timer v, Bell, [ 1865 J 
1 Ch. 10 (auctioneer and puffer bid 
against each other and ran up 
price, defendant then made a real 
bid but vendor was not allowed to 
enforce specific performance againFt 


him}. 

4 Cocks v. luard , 7 Wall., 559 ; 
Smith v. Greenlee , 2 Dev., 126, 

5 Ante, 188. Gibbs v. Smith, [1S74] 
115 Mass., 592, 2 Williston, 530, 

* Small v. Jones , 1 Watts & 
Serg.,122, 12S ; Waterman, 446; 
Gobi ml a Chandra v. Shyamlal, 

[1904] i C. L. J. R., 85; 1 

Bigelow, Fraud, $80. 
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most, atrocious frauds,” said the .Supreme, Court 
of the United States, J'are committed in that 
I way. Indeed the greater the fraud intended, the 
rpore particular the parties to it often are to pro¬ 
ceed according to the strictest forms of law. 1 11 ' 1 

The distinction between frapd and .mis¬ 
representation as known .to Indian law is to be 
found ‘in the intent with which a statement is. 
made. Misrepresentation may be innocent, where¬ 
as the specific mark of fraud is the presence of a 
dishonest intention on the part of him b,y whom? 
thp representation is made or of recklessness 
eflpjy’ajent to dishonesty. 2 The definition con- 
tainefl in section i«S of the, Contract Act,? which 
has-been substantially borrowed from Mr, Dudley 
Field’s Draft Civil Code for New York, will not 
help usrvery much in understanding the nature; of 
the object defined, and it has been very properly 
criticised,' 1 <. ’ 

For our present purposes it will be sufficient- 
tp state, ip the,words of Prof. Harriman, "a. false 
representation by one party in regard to a 
material, .fact rn^de foe the putpase of inducing 
the other party to enter, into a contract, and. 
actually inducing (he latter tp enter into the 
contract, renders the contract voidable.” 5 The 
f#ft .thah ; tl)i? representation has, been made 


1 (irajfatn v\ Bitygtss, [ r 836 ] ill' 

11 S., 180, 3 Keener, 516 

51 Pollock, Con,, (W. IV.), '678. 

8 "Misrepresentation means Unci 
^icluJe.3— 4 

(I) The positive a^er{fan. in a 
manner not warranted •• by the 
information of the person making: 
it, of that which is not true, though 
he believes it to be true {2). any 
breach of duty which* without an. 
intent to deceive, gain9 an5 advan¬ 
tage to the person-, <fpmtujtbng.it, 
or any one claiming under him, by 


misleading another to his prejudice; 
or to the prejudice of any one 
claiming under him; (3) causing, 
however, innocently, a party. -tft, an 
agreement to make a mistake 
to the. substance of the thing which 
is the^ subject of the agreement,” • 
* Pollock, F.M.M , 04. sqq ; /.- C\ 
/T, 80 ; 1 Stokes, A*>i. Cades, 536. 

Con,, s. 426. £f. Anaon^ Cm., 160 
sqq. The elements of misreprcpnta- 
tion a re a naly by Fry, £ * &5 r, 
p, 286 ; and Pomeroy, 8 , p. s s, 2:1. 
p. ■ .. < • . Bigelow 
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innocently does not make any difference. Plumer, 
■V. G., observed that whether the rnisrepresenta¬ 
tion be wilful or not, or of a fact latent,or patent, 
such representation may be use.d to resist, a 
Specific performance, unless the purchaser 
‘really knew how the fact was:? In fact the la# 
looks, rather at the relations of the .statement to¬ 
wards the real facts and the results which natur¬ 
ally flow from it, than at the mental condition, 
temper and feelings of. the person who makes, iti 
The gist of the enquiry is, hot whether the party 
making the statement, knew it to be fa|se, but 
whether the assertion uttered as true was 
believed by the party to whom it, was made to 
be true, and, if false, deceived him to . his injury- * * 5 
The point upon which the’ defence turns,'’ 
.Pomeroy points out, '.‘is the fact of the other 
party having been, misled by a representation 
'Calculated to mislead him, and not the existence 
of a design to. thus mislead/ 1 The conse¬ 
quences. of an innocent misrepresentation;,, if 
there can be such a thing, said Gibson, G. 
must .fall on him who was the author of ,i,t y on 
:the principle that the acts of even an innocent 
.man shall prejudice him, rather than..a Stranger 
.equally innocent. 5 * Where equitable . relief is 
asked for, and not damages* the question of 
■scienter is immaterial. . A court of equity wild 
.not lend its aid to what, the representation, being 
found to be false, will be a known wrong; for 
the party complained of is now at all events 
apprised of the untruth of his representation, 


Wall?' swai*,[l8*s] I Madd., 9 Wilson v. Carpenter's AAmr, 

So v i Airies, 362, Cf. Burr owes [i8qc 1 21 S. E. R,, 243 3 Keener' 

v Lock, I.1805 ) 10 Ves„ 470 ; New. 645 ; Pomeroy, S , J \, s 217.' 

Usmnstwici Co. v. Mugge ridge, * 2 Eq. 3. 88 <j ; S. P. s. Sri 

LiSuo] 1 Dr..& Sm.. 363 ; Wautm 'Tyson v. Passmore,2 ■ Pa. St 

v. CoMard, [38991 I Ch„ 94, 97^ 122; Wateilimn* 4(7. 

9 Pomeroy, S . P ., 305. 
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and he cannot press his advantage any longer 
without being guilty of fraud . 1 * Innocent misre¬ 
presentation, like fraud, therefore creates a 
persona! bar* and, if of a material fact , 3 specific 
performance of the whole contract is refused. 
Otherwise if the contract could be altered pro 
tanto and executed, encouragement would be 
offered to fraud. The party, if not found out, 
would gain his object; and if detected, would 
have the benefit of the contract, in the same 
manner as if he had practised no deception . 4 
The principle on which performance of an 
agreement is compelled requires that it must 
be clear of the imputation of any deception. 
The conduct of the person seeking it must be 
free from all blame: misrepresentation even as 
to a small part only, prevents him from applying 
to a court of equity for relief . 5 There he must 
come with clean hands ; he must, to entitle him 
to relief, be liable to no imputation in the 
transaction . 6 Even a representation of intention 
as to future acts, if not made good, may be a 
ground for refusing specific performance, where 
the contract is shown to have been entered into 
upon faith of such representation . 7 Where, 
however, the misrepresentation is innocent and 
relates to a part of the contract which is divisible 
or, being small, admits of compensation in 
money, there is no reason why there should not 


1 i Story, Eg. f 210-1 (BlgeW’s 

note) ; Mon Crieff, Fraud , 341-2. 
Redgrave v. Hurd [1881 ]20 £h. D. 

j 13. 

* Cf. Harris v. Kemble , [183E] 

5 Bli. N. S., 730, 751, 

* Mullens v. Miller , [1882] 22 
Ch. i\, 194, 199. 

* Per Piutner, R., Clermont 
V, Tasburgh, [1819] I J, & W. 


112, 1 Ames, 360, Pomeroy, 8 . P, t 
324 n . Kerr, Fraud, 381. 

5 Clermont v, Tasburgh, supra. 
c Per Grant, M, R. t Cadman 
v. Horner, [1810] 18 Vea., io, t 
Ames, 351. 

7 Beaumont v. Dukes, [1822] 
Jac. t 422; Lamare v. Di$on, [1873 ! 
6 H, L., 414 . 
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be partial enforcement upon principles explained 
in a previous lecture. * 1 * 

It does not seem to be necessary that the Damage 
misrepresentation should be productive of da¬ 
mage. It has been said that fraud without 
injury does not entitle a party to relief, either 
at law or in equity, “for courts of equity do not, 
any more than courts of law, sit for the purpose 
of enforcing moral obligations, or correcting 
unconscientious acts, which are followed by no 
loss or damage.” 5 No doubt no misrepresenta¬ 
tion matters which is not material ; its falsity 
should render it unconscientious in the person 
making it to enforce the agreement or other 
transaction which it has caused. 3 But the doc¬ 
trine that damage must be shown has been 
repudiated in suits for specific performance. 

“If the misrepresentation was intentional,” 
said Hayne/C., “and for the purpose of deceiv¬ 
ing the vendor, and he relied upon it, and 

was deceived by it, and rvould not have entered 
into the contract but for the fact that he was 

so deceived, then we think a court of equity 

will not enforce the contract, whether it be 
accompanied by damage or not.” 4 And in any 
case it appears injury to third persons will 

suffice. 5 The same principle apparently will 
hold good in the case of an innocent misrepre¬ 
sentation. Indeed the very fact that this misrepre¬ 
sentation was so far operative as to lead the 
other party to enter into a contract shows that 
detriment or injury resulted from it. 6 


lf Ante,?, 217 , sqq. ; 2 Pomeroy, 
Eq, J., 9. 899: S. P s. 228 ; Kerr, 
Fraud , 385 ; S, R. A,, ss 14, 16 ; 
Powell v. Elliott , [1875] 10 Clb, 
424, 

* 1 Story, Eg., s. 203 ; Marsh 
v. Cook , [1880] 32 N. J. Rq., 262, 
3 Keener, 671. 

39 


5 2 Pomeroy, Eq. S. 898 ; 
S. s. 227 

1 Kelly v .Central Pacific R,R> Co., 

[1888] 74 Calif, 557, 1 Ames, 356. 

* Ibid. 

0 Cf. Cadnian v. Horner, supra ; 

Smith v. [1S59] 7 H, L. C, 

750 , 775 - 
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Fraud upon 
public. 


Sp?’:ific pei- 
formance with 
a variation. 


Where an act, will be a fraud upon the public 
it may be added a court of equity will not permit 
it. The defendant agreed to edit a guide book 
for the plaintiff, who was to publish it with a 
title page showing the name of a third person 
(a well known editor of such books) as the 
editor; the court held that the title page was 
calculated to deceive the public and refused 
specific performance to the plaintiff. 1 

1 have already referred to section 28 of the 
Specific Relief Act. That section provides for 
the refusal of a decree for specific performance 
on a ground purely personal to the defendant. 
The defendant is entitled to show that his assent 
to an otherwise proper contract was improperly 
obtained by conduct extraneous to the contract, 2 
and the defence goes to the whole contract. But 
other cases may arise where too there is no in¬ 
trinsic defect in the contract itself, but by reason 
of some defect in the conduct of the plaintiff in 
relation to that contract, a personal bar is created 
to his enforcing it as a whole. 3 The defence here 
affects only a part of the contract and is satisfied 
by a variation thereof. “It is quite competent 
for the defendant,” it has been said, “to set up a 
variation from the written contract ; and it will 
depend on the particular circumstances of each 
case whether that is to defeat the plaintiff's title to 
have specific performance or whether the court 
will perform the contract, taking care that the 
subject-matter of this parol agreement is also 
carried into effect ; so that all parties may have 
the benefit of what they contracted.” 4 


1 Post v, Marsh, [1880] 16 4 Per Lord Cottenhain, London 

Ch. D., 395, 406. Cf. Oldham v. & Birmingham Ry. v. Winter , 
James, s$ Ir. Ch. R., 81. [1840] Cr, & Pli.,,' 62 ; 3 Dart, 

* Collett, 237. V. &!>., 1047-3. 

» Ibid. 
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Section 26 of the Specific Relief Act provides s.R. a., s. 
for those cases where the plaintiff cannot obtain 
specific performance without submitting to the 
variation set up by the defendant. We are here 
concerned with only three of these cases, vis. : 

(a) Where by fraud the contract of which per¬ 
formance is sought is in terms different from that 
which the defendant supposed it to be when he 
entered into it 

(b) Where by fraud the defendant entered 
into the contract under a reasonable misapprehen¬ 
sion as to its effect as between himself and the 
plaintiff ; a and 

(c) Where the defendant, knowing the terms 
of the contract and understanding its effect, has 
entered into it relying upon some misrepresenta¬ 
tion by the plaintiff, or upon some stipulation on 
the plaintiff’s part, which adds to the contract, 
but which he refuses to fulfil. 3 

These are all cases of enforceable contracts 4 pS). 

which are in writing, but as to the specific terms 
of which the parties are not agreed. The defect 
in the first two cases is to be found embodied in 
the document itself, but not so in the third. The 
distinction between the first two cases is that in 


■ 2 Dart, V. < 5 * P., 1048. 

Wooliatn v. Hearn, [1S02J 7 Ves., 
21 x, 2 Wh & T ,5 is the leading 
case upon this topic. See also 
Jaynes v. Slat ham, [ 1746] 3 Atk,, 
388 . 

9 2 Dart, V. & P,, 1048, and 
cases cited. Per Beil J., “ it is 
enough, that though the parties 
acted in mutual good faith at the 
inception of the transaction, an 
attempt is made to wrest the instru¬ 
ment to a different purpose not 
contemplated or to use it In viola¬ 
tion of the accompanying agree¬ 
ment. Jt is as much a fraud to 
obtain a paper for one purpose, 
and to use for a different and 


unfair purpose, as to practise false* 
hood or deceit in its procurement. 
The primary honesty of purpose 
but adds to the moral turpitude of 
the subsequent efforts to escape 
from it or, when a moral guilt 
cannot be imputed, a legal delin¬ 
quency attaches upon an attemp¬ 
ted abuse of the writing sufficient to 
subject it to the influence of the oral 
eviednce.'* Patrick v, Swinehart, 1 I 
Pa, St, 223 ; Waterman, 447. 

3 2 Dart, 1 , & P„ 1051, and 
cases cited. Ch Pickets v. Beil , 
[1847] i De G. & S,, 335. 

4 jVara i n Pattra v, A ukhoy 

Narain Manna , [1885] 12 Cal, 

1 52. 
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one (clause a) the terms actually embodied in the 
document are different from those which had been 
agreed to by the defendant, (clause b ) the terms 
are literally those which were agreed upon, but in 
substance and actual import they are different. 
In the first case it may be that some term which 
was part of the agreement has been omitted or 
altered, or a new term has been imported into the 
document: as ultimately drawn up. 1 In the second 
case the words actually agreed to and used are 
ambiguous, but the defendant having agreed to 
their use under a misconception which under the 
circumstances of the case, cannot be considered 
unreasonable, the document cannot be taken to 
represent the real agreement between the parties. 
Where therefore the terms of the agreement as 
put in writing are ambiguous, so that, adopting 
one construction, they may reasonably be sup¬ 
posed to have an effect which the defendant did 
not contemplate, the court, upon that ground 
alone, may refuse to enforce it. 2 But mere sus¬ 
picion of the fraud is not a sufficient ground for 
relief. 3 As to terms omitted it has to be further 
noted that where the party complaining has deli- 


1 Upon proof of fraud in the 
omission of material stipulations 
in a written contract, a court of 
equity will admit parol evidence to 
establish the agreement as it was 
understood and concluded between 
the parties, and, after reforming 
the contract according to the truth 
will proceed to enforce it. The 
court will withhold the exercise of 
its power, unless the party seeking 
relief will do full justice to the 
other party according to the facts 
which are made to appear to the 
court. Dwight v. Pomeroy , 17 

Mass,, 303. Cf A hhon v. IfW, 
62 Alabama, 175. Where therefore 
the owner of land bounded on the 
Hudson River, secretly intending 


to sell the lot as it originally exis¬ 
ted, made the purchaser believe 
that he was also buying a wharf 
on the lot, or adjacent thereto, and 
the wharf was not included in the 
conveyance, the vendee having 
paid the vendor the price of the 
whole property, it was held chat he 
was entitled to a decree for the 
conveyance of the whole. R 
wall v. Hull, 3 Paige^ Ch , 313. 

Waterman, 445 ” 7 • 

2 2 Dart, V. & P. t 1048 J Neap 
v. Abbott, [1838] C. P. Coop, 333 ; 
47 E, R , 531 ; and other cases cited 
there. 

3 Tamplin v, James, [1880] 15 
Ch-, D., 2T$, 221 ; 3 Dart, V. & P., 
1049*50 ; 2 Wh. & T., 524. 
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berately executed a written agreement, and there 
was no fraud or surprise, but the agreement as 
drawn up does not contain stipulations lie had 
negotiated for, that is no ground for refusing 
specific relief. 1 Where again the terms alleged 
to have been omitted were never actually agreed 
to and all that appears is that the defendant 
intended to propose them but did not, there is still 
less ground for not granting specific performance 
of the written contract.* 

In the case contemplated by clause(c), the 
terms of the contract in writing do not embody 
the whole agreement between the parties, and, 
but for a misrepresentation made or an under¬ 
taking given by the plaintiff, the defendant proves 
he would not have consented to have the trun¬ 
cated agreement reduced to the form of a docu¬ 
ment. The defendant was induced to enter into 
the contract by reason of this engagement on 
the part of the plaintiff ; the plaintiff must, there¬ 
fore, fulfil this engagement before he can have 
specific performance. 3 In an American case it 
appeared that during the negotiation for a lease 
of a building it was verbally agreed between the 
parties that only the building in its then condition 
was to be embraced in the lease and that the 
lessor was to have the right to erect a second 
story for his own use. 

The lease as written, however, did not say 
anything about this and the lessor signed it upon 
being assured that he would have the right 
agreed upon, and it would make no difference 
whether the right was reserved in the lease or 
not. An action by the lessees to recover the 


1 Shelburne v. Inehigxin. [i 784] 
I Bro. Ch., 338, 350 ; v * 

Jackson, [1794 1 4 ; Ibid, 514, 
a Parktr v. Taswell, [tb$8] 2 De 


G. & J., 559- 

8 Myers v. Watson t [1851] I Sim. 
N. S , 523 , Lantare v.l)ixon r [4873] 
6 H. L., 414. 
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second story, after it had been built was rejected 
and, upon a cross-complaint by the lessor, the 
lease was reformed and judgment rendered for 
him. 1 

Among variations made by parol, a distinction 
is to be made between those which are co- 
temporaneous with the written agreement alleged 
to have been varied, and those which are 
subsequent thereto. Evidence will not be ad¬ 
mitted of a co-temporaneous parol variation 
even as a defence to specific performance, 3 
but a subsequent variation may be proved, and 
the court, upon satisfactory proof being given, 
may put the defendant to his election and decree 
specific performance of the written agreement 
without the variation, if he declines to elect. 3 
Where, however, the parol variations have been 
so acted upon that the original contract can 
no longer be enforced without injury to one 
party, he may claim specific performance of the 
written agreement as verbally varied. 4 Where 
ihe parol agreement amounts to a complete 
abandonment of the original written contract, 
there can be no specific performance of the 
latter. 5 

It thus appears that the effect of section 26 
is that where fraud, mistake of fact, or misrepre¬ 
sentation has induced the defendant to sign an 
agreement that agreement can only be enforced 


! Murray, v. Dake* 46 Calif, 644. 
“His (plaintiff’s) original object 
may have been perfectly honest,and 
uptight. ! 3 ut if, to procure an 
unfair ad/antage to himself, he 
subsequently deny a parol qualifica¬ 
tion of the written contract, it is 
such a fraud as will, under the 
rules, operate to let in evidence of 
the real intent, and final conclusion 
of the contractors.” Renshaw v. 


Guns, 7 Ea. St., 117. Waterman, 

4+8. 

3 O me rod v. Hardman , [1801] 
S Yes., ^22 

* Robinson v. Page, [1826] 5 
Russ., 114; Sanderson v. Graves, 

[1875] to Ex., 234. 

* Legal v. Miller , [1750] 2 Yes. 
Sr , 299 ; 2 Wh. & T., 526. 

5 Pricey, Dyer , [1810] 17 Ves M 
356 . 
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on the terms which the defendant intended to 
agree to. 1 * 3 When I come to the topic of mistake 
it will be necessary to consider the provisions 
of this section further. For the present I will 
only remark that though as a general lule parol 
evidence to vary or modify the terms of an 
agreement in writing is not admitted, yet this 
rule cannot shut out the proof of Fraud or 
mistake. 5 In a suit for specific performance, 
therefore, such evidence as a mattei of defence 
has been frequently admitted. As Loid Redesdale 
explained, “It is used to rebut an equity ; the 
defendant says, ‘the agreement you seek is not 
the agreement 1 meant to enter into’ ; and then 
he is let in to prove fraud or mistake.” 4 Even 
at law (to quote Lord Coke), “the covin doth 
suffocate the right.” 5 


Parol eviden¬ 
ce. 


1 Narain JPattro v. Auk hoy 

, [ 1885] 12 Cal , 

* I Ev Act, s 92 

3 Ibid, prov. r, 

* CUnan v. Cooike % [1802“] 1 Sch. 

& Lef., 22. This was a case under 


the Statute of Frauds, which 4< does 
not say that a written agreement 
shall bind, but that an unwritten 
agreement shall not bind, 

5 2 Taylor, Sv.^ 815. 
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Statute of 
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LECTURE VI. 

Defences to the Action. 

(c) Denial of Enforceability of Contract. 

You have already seen that in answer to an 
action for specific performance of a contract the 
defendant may plead, first of all, that there is no 
agreement at all. He may next admit the exist¬ 
ence of an agreement, but plead that it is void¬ 
able at his option. Or he may allege that it is 
not enforceable at law. This may be so because 
either there never was a contract such as may 
be made the ground of an action, or the contract, 
once agreed upon, has ceased to be enforceable 
at the date of suit. It is this objection of want of 
enforceability that I now proceed to consider. 

In England and several of the United States 
this objection is generally raised with special 
reference to the Statute of Frauds. 1 Section 4 of 
this Statute provides : 

<< And be it further enacted by the authority 

aforesaid,— 

That no action shall be brought.(3) to 

charge any person upon any agreement made 
upon consideration of marriage ; (4) or upon any 
contract or sale of lands, tenements or heredita¬ 
ments, or any interest in or concerning them ; (5) 
or upon any agreement that is not to be perform¬ 
ed within the space of one year from the making 
thereof; (6) unless the agreement upon which such 
action shall be brought, or some memorandum or 
note thereof, shall be in writing, and signed by 







STATUTE OF FRAUDS, 
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the party to be charged therewith, or some other 
person thereunto by him lawfully authorised.” 

The object of this Statute was the suppres¬ 
sion of frauds and perjuries, the prevention of 
the mischief liable to arise from the reception of 
parol evidence to prove the existence and the 
terms of an alleged contract, 1 and equity courts 
in England have put such a construction upon it 
as in their judgment best carries out the intention 
of the legislature. Thus they have decided that 
a substantial part performance of a parol contract 
will take a case out of the Statute, as where the 
purchaser has been put into possession of the 
bargained premises ; upon the ground that it 
would be a fraud in the party refusing to execute 
it under such circumstances. 2 As another learn¬ 
ed judge put it, “ Equity lends its aid, when there 
has been part performance, to remove the bar of 
the Statute, upon the ground that it is a fraud for 
the vendor to insist upon the absence of a written 
instrument, when he has permitted the contract 
to be partly executed.” 3 The theory upon which 
equity proceeds in administering its specific 
remedy in such cases is, that the defendant 
having permitted the plaintiff to treat the agree¬ 
ment as binding, and to do positive acts based 
upon that assumption, it would be a fraud in him 
to repudiate his undertaking, and to set up the 


1 Cf. Story, £q. t s 752 ; Water¬ 
man, s. 22S 1 Lindsay v. Lynch , 
[1804I 2 Sch, & Lef.j 1,4^ 5 i 7 ; 9 

? Per Nash, C.J., Barnes v. 
Teague, 1 Janes, Eq M 277, 279, 1 
Ames, 289, n. 2. Per Crsinworth, 
L.C., “ The ground on which the 
court holds that part performance 
takes a contract out of the provi¬ 
sions of the Statute of Framls is, that 
when one o( two contracting parties 
has been induced or allowed by the 
other to alter his position on the 

40 


faith of the contract—as, for ins¬ 
tance, by taking possession of land 
and expending money in building, 
or other like acts—then it would be 
a fraud in the other party to set up 
the legal invalidity of the contract 
on the faith of which he induced or 
allowed the person contracting with 
him to act and expend his money/’ 
Cafan v. Caton, [1865-6] 1 Ch., 137, 
147, 2 Keener, 645. 

3 Per Smith, f,, Sevay v Drake, 
[1883] 62 N. H. t 393, 1 Ames, 
309. 
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Statute as an obstacle in the way of its comple¬ 
tion.' The fraud is not antecedent, but inheres 
in the consequence of thus setting up the Statute. 
I he Statute there is no attempt or design to 
repeal. 2 But “ fraudulent use shall not be made 
of that Statute,” said Lord Eldon. 3 

In delivering judgment in the celebrated case 
of Madchson v. Aldsysont Lord Blackburn re¬ 
marked, I have not been able to discover to my 
satisfaction what is the principle which is involv¬ 
ed in the numerous cases in equity on the subject.” 
But the Earl of Selborne in his speech in the 
same case gave a luminous exposition of the 
principle. “ It has been determined at law,” 
said the Lord Chancellor, “ that the fourth sec¬ 
tion of the Statute of Frauds does not avoid 
parol contracts, _ but only bars the legal remedies 
by which they might otherwise have been enforc¬ 
ed. 5 ... From the law thus stated the equitable 
consequences of the part performance of a parol 
contract concerning land seem to me naturally 


* Pomeroy, S. P., s. 30 ; Mc- 
Manns v. Cooke t [1887 7 35 Ch. D., 
681. 

5 Pomeroy, S. P., ss, 103-4. 

Lord VYestbury, “The court of 
equity has, from a very early 
period, decided that even an act of 
Parliament shall not be used as an 
instrument of fraud ; and if, in 
the machinery of perpetrating a 
fraud, an act of Parliament inter¬ 
venes the court of equity, it is 
true, does not set aside the act of 
Parliament, but it fastens on the 
individual who gets a title (or 
right) under that act and imposes 
upon him a personal obligation, 
because he applies the act as an 
instrument for accomplishing a 
fraud. Jn this way the court of 
equity has dealt with the Statute 
of Fraud*, McCormick v. Grogan. 
[1869; 4 H. L m 82, 97, 


* Mesiaer v. Gillepsie , [1805] n 
Ves,, 621, 62S. 

' [1883] 8 A. C. } 467, 488, X 
Ames, 301, 

B His Lordship referred to Cros¬ 
by v. Wadsworth, 11885] 6 East, 602, 
611, Leroux v. Promt, [1852! 12 
C. B r , 824, and Britain v, R os titer s 
[1879 1 11 Q. B. D., 123. In the 

second case it was said. “ The 
Statute relates to the kind of proof 
required in this country to enable 
a plaintiff suing here to establish 
his case here.’’ So Lord B lack - 
burn said in the principal case, “ T 
think it is now finally settled that 
the true construction of the Statute 
of Frauds, both the 4th and 17th 
sections, is not to render the con¬ 
tracts within them void, still less 
illegal, but is to render the kind of 
evidence required indispensable when 
it is sought to enforce the contract.” 
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to result. In a suit founded on such part perfor¬ 
mance, the defendant is really charged’ upon 
the equities resulting from the acts done in exe¬ 
cution of the contract, and not (within the mean¬ 
ing of the Statute) upon the contract itself. If 
such equities were excluded, injustice of a kind 
which the Statute cannot be thought to have had 
in contemplation would follow. Let the case be 
supposed of a parol contract to sell land, com¬ 
pletely performed on both sides, as to everything 
except conveyance ; the whole purchase money 
paid ; the purchaser put into possession ; expen¬ 
diture by him (say in costly buildings) upon the 
property ; leases granted by him to tenants. The 
contract is not a nuliity ; there is nothing in the 
Statute to estop any court which may have to 
exercise jurisdiction in the matter from enquiring 
into and taking notice of the truth of the facts. 
All the acts done must be referred to the actual 
contract, which is the measure and test of their 
legal and equitable character and consequences. 
If, therefore, in such a case a conveyance were 
refused, and an action of ejectment brought by 
the vendor or his heir against the purchaser, 
nothing could be done towards ascertaining and 
adjusting the equitable rights and liabilities of 
the parties without taking the contract into 
account. The matter has advanced beyond the 
stage of contract ; and the equities which arise 
out of the stage which it has reached cannot be 
administered unless the contract is regarded. The 
choice is between undoing what has been done 
(which is not always possible, or, if possible, 
just) and completing what has been left undone, 
ihe line may not always be capable of being 
so clearly drawn as in the case which I have 
supposed ; but it is not arbitrary or unreasonable 
to hold that when the Statute says that no action 
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4 Real con¬ 
tra:!" of 
Rome. 


Irrevocable 

r|, tug? 0 { 

position. 


is to be brought to charge any person upon a 
contract concerning land, it has in view the 
simple case in which he is charged upon the con¬ 
tract only and not that in which there are equities 
resulting from res gestae subsequent to and arising 
out of the contract. So long as the connection 
of those res gestae with the alleged contract does 
not depend upon mere parol testimony, but is 
reasonably to be inferred from the res gestae 
themselves, justice seems to require some such 
limitation of the scope of the Statute, which 
might otherwise interpose an obstacle even to the 
rectification of material errors, however clearly 
proved, in an executed conveyance, founded upon 
an unsigned agreement.”’ 

Like the “ real contract ” of Rome, therefore, 
performance on one side may be said to impose 
and enforce an equitable duty on the other, evi¬ 
dently on ethical grounds. 2 The court repels a 
defence which will make the Statute an instru¬ 
ment of fraud instead of a shield against it. 3 The 
contract is enforced not because as such it is 
binding upon the parties, but because its enforce¬ 
ment is the most effectual way to prevent the 
perpetration of a fraud. 4 

But it is not enough that an act done should 
be a condition of or good consideration for a 
contract, unless it is, as between the parties, 
such a part execution as to change their relative 
positions as to the subject-matter of the con¬ 
tract. 5 The act or acts relied on therefore should 
be referable only to a contract like that alleged 
and should have induced an irrevocable change of 


1 8 A. C , 475-6. * * Lawson, Con ( 5745 Jacobs v, 

9 CL Maine, Ancient Law s 343. R. R. 8 Cush , 225, 

* Manlim v. Brown, [1850] 4 b Per Selborne, L, C, Maddison 
N, Y-, 403, 1 Ames, 305, CL 4 v. Aldfrson s supra. 

Pomeroy, Eq, J., a. 1409 n. 
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position.' “1 take it/’ said Lord Redesdale, "that 
nothing is to be considered as a part performance 
which does not put the party into a situation 
that is a fraud upon him, unless the agreement is 
performed.”® Taking of possession of the land 
in the case of a purchase may therefore be an 
act of part performance/ but not payment of the 
purchase-money. 1 * * 4 * & * The acknowledged possession 
of a stranger on the land of another is not expli¬ 
cable except on the supposition of an agreement/ 
otherwise it would be wrongful and would ren¬ 
der him a trespasser / but the payment of money 
is an eqivocal act/ and it may be repaid, in 
which case the parties will be just where they 
were before, especially if repaid with interest. 8 


1 Per Wigraift, V. C f1 “It is in 
general of the essence of such an 
act that the courts shall by reason 
of the act uself without knowing 
whether there was an agreement 

or not, find the parties unequivo¬ 
cally in a position different from 
that; which, according lo their 

legal rights, they would be hi if 
there were no contract,” Dak v. 

Hamilton , [1846] 5 Bure, 369,381. 

Mitndy v. Jotlijfe, [1839] 5 Myl. 

& Cr., 167, I Ames, 289. Cf, 2 
Pomeroy, Eq. A* 1347 

* Clin&n v, Cooke [1802] I Sch. 

& Let', 22, 41, 2 Keener, 62S ; 

Wright v. Ducket, 22 Gratt., 374. 

s Butcher v. Staple y, [1685] 1 
Verm, 363, I Ames, 279. Hut in 
some jurisdictions in America 
possession coupled with payment 
of the purchase-money or making 
ot improvements has been insisted 
upon. 2 Pomeroy, E<j. s. 821. 
Burns v. Dagge ft, [ 18 86] 141 M ass., 
368, I Ames, 284 (and notes). 
Lawson, Can., 574 - 

* Bengali v. Boss, [1709] 2 .Eq. 
Abr., 46, pi. 12, i Ames, 276. But 
in Delaware it has been ruled that 
“wherever non-performance on the 
part of the vendor after receiving 
the purchase-money, or a part 


thereof, would put the party in a 
situation that is a fraud upon him, 
unless the agreement is performed, 
the court upon the principle of 
preventing fraud should decree a 
specific performance, ’ Houston v, 
Toivuseni, [1835] 12 Am* Dec , 109, 
2 Scott, 184. 

fi Per Flumer, M R 4 , Morphetl 
v. Jones, [18.18] r Sw, r 172, 181. 
Un&ky v. Ungley , [1887] 5 Ch. D., 
887, 1 Ames, 281 ; Bazley v. Og» 
tUns i [1808] 3 Johns, 399, 2 Scott, 
177. 

* Lester v. Foxeroft, [1701] 2 
Wh. & T„, r, Cutler v, Babc,ock x 29 
Am. St. Rep. 882,2 Story, Eq., s. 
761. But see Allen $ Estate, 1 
Watts & Serg , 383 ; Waterman 
370 . 

7 Maddison v. A Icier son, supra. 
But cf. Frame v. .Dawson, [lSo7j 
14 Ves., 386, i Ames, 283. 

* Chnan v, Cooke, [1802] I 
Sch. & I-ef., 22, 6 R.C., 721. Maddi¬ 
son v. Alder sou , is clear authority 
in England that the rendering of 
personal services cannot be deemed 
to be part performance. The ques¬ 
tion has been much discussed in 
America, and the courts there 
seem to be evenly divided. If 
equitable fraud be taken as the 
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Other conditions necessary to attract relief upon 
the ground of part performance are that (i) there 
is proper parol evidence of the contract alleged 1 
and (2) the contract is such that had it been in 
writing a suit in respect of it might have been 
maintained in a court of equity. 2 

Such in brief is the equitable doctrine of part- 
performance which has been criticised 3 and has 
been even repudiated in some jurisdictions. 4 
Where upon certain considerations of policy a 
rule of law is enacted in the form of a statute, 
courts ought to apply it loyally and not let excep¬ 
tions or breaches eat up that rule. 5 The Statute 
of Frauds has not been introduced into India. 
Indi-o But the Indian Registration Act 6 requires certain 

Act, ss. documents which purport to create, assign, trans- 

i 7>49- fer, limit or extinguish rights in immoveable pro¬ 

perty of the value of Rs. too or upwards to be 
registered. And section 49 of the same Act 
declares that if such documents are not regis¬ 
tered they cannot affect any immoveable pro- 


basis of the doctrine, and the im¬ 
possibility of restoring the com¬ 
plainant to the situation in which 
he was before the contract was 
made, the rendering of services, 
for a long term of years, the value 
of which cannot be estimated by 
any pecuniary standard, must be 
considered an act of part perfor¬ 
mance of the highest character ; 
the fraud upon the complainant is 
often greater than that resulting 
from either the taking of possess¬ 
ion or the making of improve¬ 
ments. 2 Pomeroy, Eq . R. f p. 
826, p. 1357, Townsend v. V'under- 
worker , 160 17 . S., 171 ; Rhodes v> 
Rhodes , 3 Sandt. CU., 279, 284 ; 
Pomeroy, 8 . s 114. 

1 h’ry, 276, s. 99. 

a Cl. McManus v, Caoke i [1887] 
35 Ch. D., 681 ; Fry, s. 593, p. 
263 ; Pomeroy, S. P. } 45«. 

5 Cf. s Story, Eq. S., 754 ; Lmd* 


say v. Lynch, [1804] 2 Sch. & Lef., 
i, 5 , 7 ; 9 R. R., 54, (Lord Rede fa- 
dale) ; Foster v. Hale, [1798] 3 
Ves., 696, 7x2, 713. (Lord Afvan- 
ley) ; Fry, v. Skipkr, 7 Pa. St., 
91 (Coulter, J.) ; Patton v. Me 
Clure , Mart. & Yerg., 333 (Catron, 

J.L 

' E. G,, in Kentucky, Mississippi, 
North Carolina, Tennessee. 2 
Pomeroy, Eq. R., s, 824, p. 1354 , 
n , i Ames, 288-9 ; Waterman, 3. 
258. pp. 352-3. 

* Cf. Balkhken v. Legge, [1899] 
22 All., 149, where the Privy Coun¬ 
cil disapproved the equitable cons¬ 
truction that certain Indian courts 
had placed upon s. 92, Evidence 
Act. “The doctrine which lets in 
one equitable exception,'* said the 
Mississippi court, “opens the door for 
the whole innumerable series,” Box 
v. Stanford*, 51 Am. Dec., 142. 

Act III of 1877, g, 17. 
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perty comprised therein, or be received as evi¬ 
dence of any transaction affecting such property. 

It is in view of these statutory provisions that a 
saving clause has been introduced into the Speci¬ 
fic Relief Act. It runs thus : 

“4. Except where it is herein otherwise ex- S. R. A..s. 4. 
pressly enacted, nothing in this Act shall be 
deemed — 

( c ) to affect the operation of the Indian 
Registration Act on documents.” 

This provision clearly implies the idea that the 
doctrine of part-performance is not to be imported 
by the Indian courts into consideration of cases 
where a contract relating to immoveable property 
cannot be established by reason of the absence of 
any registered instrument. The Transfer of Property 
Act 1 will also be found to contain provisions the 
effect of which is to make the execution of a 
registered document necessary for a legal con¬ 
veyance by way of sale, 2 mortgage, 3 exchange, 4 
lease 5 , and gift 6 , in certain cases. Where no such 
document is executed, there is no valid transfer 
of immoveable property of which Indian courts 
can take cognisance. 7 It is upon this ground 
that a distinction is drawn between a contract for 
sale and a contract of sale, 8 an agreement to 
execute a mortgage and a mortgage. 9 It is the 
latter only which creates rights in rem, the 
former simply entitles the promisee to obtain a 
proper conveyance from the promisor. And it 


1 Act IV of 1882. 

3 Ibid, s. 54 
B Ibid, 3 . 59. 

1 Ibid, 9* 118. 

4 Ibid. 3, 107, 

* Ibid, s. 123, 

7 Act III of 1S77, s. 49. 

6 T. P. A., s. 54. “A contract for 

the sale of immoveable property is 


a contract that a sale of such pio- 
perty shall take place on terms 
settled between the parties, It does 
nto£, of itself, create any interest in 
or charge on such property. 11 CL 
Indian Trusts Act (II of 1882), s. 

Qt. 

9 Konchadi Shmbhogne v, Shiva 
Rao ) [1904] 28 Mad., 54. 


• i*i«rs?-. N 
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has even been suggested that the right, title, or 
interest in immoveable property which is created 
by or results from the fact of the execution of a 
document, registered if necessary, does not rest 
on a contract or a covenant but arises by opera¬ 
tion of law. 1 

E"edeed ered J ?llt it by no means follows that a deed of sale 
which has not been registered is wholly ineffec¬ 
tual. It may evidence a valid agreement to sell, 
and like a parol contract for sale, it may form the 
foundation of an action for specific performance. 3 
And where after execution the document has 
been accidentally destroyed by fire or the vendor 
wrongfully withholds it, and the plaintiff is not 
at fault, even secondary evidence maybe adduced 
to prove the contents of a document which has 
been allowed to remain unregistered. 3 

fraud. And, it may be worth repeating, fraud is a 

substantive ground of relief independent of any 
doctrine of part performance. 4 A good illus¬ 
tration is afforded by the old English case of 
Mullet v. Halfpenny? The defendant on a 

treaty of marriage for his daughter with the 
plaintiff, signed a writing comprising the terms 
of the agreement, and afterwards designing to 
elude the force thereof, and get loose from his 




* Ckristacharlu v. K&ribautyya y 

[1-885] 9 Mad,, 399, 472 \ Sithrah - 
mania v, Krishna , [1899] 23 

Mad., 137, 143 ; Mangal Sen v, 
Shankar , [1903] 2 $ All., 580, 596, 
604. Cf. Govr v. Eras anna, 
[1906] 33 Cal., 812. In these cases 
the effect of alterations in docu¬ 
ments wag considered. 

* Bengal Banking Corporation v. 
Marker tick, [ 1884] 1 o Ca I.. 31$: 
Nagappa V. Dewu, [1890] 14 Mad., 
55 • Adakkalam v. 7 her than, 
[1888] 12 Mad,, 505 ; Kenditri v, 
< rottwmikkala , [1907] 17 

218 (unregistered agreement to 


lease). 

* Ckinna Krishna v. Jforasami 
iReddi, [1896] 20 Mad., 19 ; 

Nynakka v. Vavana , [1869] 5 Mad. 
H.CJR., 123. 

1 Cf. per Lindley, L. J,, “The 
Statute of Frauds does not prevent 
the proof of a fraud", Rochefoucauld 
v BousUad, [1897] x Ch,, 206, See 
also 2 Pomeroy, Eq. R., s. 830. 
Peek v. Peek, I L.R.A., 185 ; Hidd¬ 
en v. Jordan, 21 Calif, 92 ; Water¬ 
man, a, 249. 

1 ti 6 99] Pm, in CL, 404 

(cited). 
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agreement, ordered his daughter to put on a good 
humour and get the plaintiff to deliver up that 
writing, and then to marry him, which she accord* 
ingly did, and the defendant stood at the corner 
of a street to see them go by to be married, and 
afterwards forced the plaintiff to bring his bill in 
the Court of Chancery. Trevor, M.R.^ gave the 
plaintiff a decree on the ground of fraud. 

Cowper, L.C., relates, “ Halfpenny walked back¬ 
wards and forwards in the court and bid the 
master of the Rolls observe the Statute (of 
Frauds), which he humourously said, ‘I do, I 
do' ' In all cases of fraud and where transac¬ 
tions have been carried on mala fide , there is a Trusle e 
resulting trust by operation of law, and the per* txmaUficio - 
petrator of the fraud may be treated as a trustee 
ex malejiciol 

It is established by judicial decision in England Exception in 
that ‘ a power well exercised in all other respects 
will, in favour of charities, be deemed to be an 
effective execution of the power, although the 
form in which the power has been exercised has 
not conformed to the requisitions imposed by the 
instrument creating or giving the power." 3 The 
principle was thus explained by YVigram, V.C. • 

“If a person has power by his own act to give 
property, and has, by some paper or instrument, 
ciearly shewn that he intended to give it, although 
ihat paper, by reason of some informality, is in¬ 
effectual for the purpose, yet the party having the 
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power of doing it by an effectual instrument, and 
having shewn his intention to do it, the court will, 
in the case of a charity, by its decree, make the 
instrument effectual to do that which was intended 
to be done,” 1 * Equity is seldom troubled by a 
mere formal or accidental defect. But the juris¬ 
diction of the court is to supply defects occasioned 
by mistake or inadvertence, not to supply omis¬ 
sions intentionally made. 3 

Nor where notice 3 is proved, is it necessary 
to invoke the aid of the doctrine of part perfor¬ 
mance. In the language of the Specific Relief 
Act, courts will recognise a “trust” in such a case. 
Two illustrations appended to section 3 will ex¬ 
plain my meaning :— 

“(g) A buys certain land, with notice that: B 
has already contracted to buy it. A is a trustee, 
within the meaning of this Act, for B of the land 
so bought. 

(h) A buys land from B , having notice that 
C is in occupation of the land. A omits to make 
any enquiry as to the nature of C’s interest there¬ 
in. A is a trustee, within the meaning of this 
Act, for C to the extent of that, interest, * 

Ill. (g) is a case of actual and ill. ( h ) one 
of constructive notice. It should be borne in 


> Ibid, 7 Hare, 377, 

3 Garth v, Townsend, [1869] 
7 Eq„ ?20. 

3 T. P. A., s, 3 : 14 A person is 
said to have notice of a fact either 
when he actually knows the fact or 
when, but for wilful abstention 
from inquiry, or gross negligence, 
he would have known it, or when 
information of the fact is given to 
or obtained by his agent under 
the circumstances mentioned in 
the Indian Contract Act, 1872, s. 
229.” Cf Trusts Act, s. 3, 

* Cf. Waterman, s. 250 : 14 The 
provisions of the Statute of Frauds 
do not relate to implied trusLe, 


or those which are raised or created 
by operation of law, find not from 
the contracts of the parties. A 
trust results by implication of law ; 
first, where the purchaser has paid 
the price with his money, but taken 
the conveyance in the name of another ; 
or, where he has paid with the money 
of another,and taken the conveyance 
in his own name ; second, where a 
trust has been declared of but part of 
the estate, from which the law implies 
an intent to reserve the beneficial 
ownership of the residue ; and, 
third, where there has been a plain 
fraud” fp. 339, and see cases cited 
in n. 3), 
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mind, however, that where a complete legal title 
has passed in the first instance, the doctrine of 
notice has no application. It is where the com¬ 
petition is between a person holding an incom¬ 
plete title and another holding the full title that 
it becomes necessary to enquire whether the latter 
is affected with notice of the former’s title. 1 Where 
the owner has once conveyed what he had to 
convey, a second transferee can take nothing. But 
where the owner has not parted with all his rights, 
the second transferee, if he claims under a properly 
executed (and registered) deed, will obtain a valid 
title, unless by reason of notice, either actual or 
constructive, of a prior (possibly imperfect) title, a 
court of justice will not permit him to enforce his 
rights in supersession of the rights of which he has 
such notice. A prior contract for sale may thus 
be specifically enforced even against a subsequent 
vendfe with notice, though he holds a properly 
executed and registered conveyance. 3 

But where there is a contract valid in law, 
which may be proved in the regular way, and 
which is capable of specific performance, part 
performance is a circumstance that may weigh 
even with an Indian court, when it is called 
upon to make a decree in respect of such a 
contract. 3 If the plaintiff has done substantial 
acts or suffered losses in respect of such a con¬ 
tract, the more reason why it should be enforced 
tn specie. The courts under such circumstances 
may even be disposed to stretch a point in the 
plaintiff’s favour. You will remember the case of 


3 See notes to & Neve v. Le 
Neve, f 1748] 2 Wh. & T., 175. 

Mutual Life Assurance Society v, 
Langley t [18.86] 32 Ch. D., 460. 

a TrusU Act, s, 91 ; *• Where a 
person acquires property with 
notice that another person has 
entered into an existing contract 


affecting that property, of which 
specific performance could be en¬ 
forced, the former must hold the 
property foi the benefit of the 
latter to the extent necessary to 
give effect to the contract*” Cf. 
S»R.A-» s. 27 ( b). 
a S.R.A., s. 22, ill. 


<SL 


1 u complete 
title. 
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promises. 


Price v. Corporation of Penzance , l where a muni- 
cipal board purchased land with the covenant to 
make a road, and erect the market-house there¬ 
upon forthwith. They entered and made the 
road, but did not erect the market-house. Wig- 
ram, V.C.. remarked that the defendants having 
had the benefit of the contract in specie, the 
court would go any length that it could to 
compel them to perform their contract in specie .* 
A similar observation may be made in respect 
of the railway cases like Storer v. S. IV. Ry. Co.,* 
which I have discussed in a former, lecture. 4 In 
such cases the plaintiff, having parted with the 
land, has no opportunity of doing the work which 
the defendants had contracted to do, and so of 
ascertaining the amount of damages sustained by 
their non-performance. 5 And even if the terms 
of the contract are not quite certain and definite, 
part performance will induce the court to struggle 
against such impediment. 6 Part performance, be 
it noted, is generally a question of fact, 7 and it 
will not by itself give rise to this equitable 
jurisdiction where the original subject-matter of 
the contract does not attract it. 8 The contract 
“must be obligatory, and what is done must be 
done under the terms of. the agreement and by 
force of the agreement.” 9 

In a case ol reciprocal promises the fact of 
part performance may determine the discretion 


’ 1 1 * 45 . j H >re, 506. 
a CL Wine, 1 v. West Hartlepool 
Ry. O v [1865] * tfeG.J.&S.. 
47 S } Mib Lai v. Collector of 
Bareilly , [1894] 16 AIL, 423, 436, 

• [1842] 2 Y \ C,, Ch„ 48. 
f Lcet, Ilf, pp 137 sqq. ante 
“ Per Wood, V. South Wales 
Railway Co. v. Wythes, [1854; 

1 K. & J. T 186 , 200. 

6 Hart v. Harfy [1881] iSCh.lX, 
670, 685 ; Hawks Ivy w Outram , 


[1892] 3 Ch., 374, 376,381’; East 
India Co. v NntlumbudOo % (18^1! 
7 M.I’.C., 482,497. 

1 Bowther y, Heaver t [1889] 41 
Ch.D., 24X. 

* Kirk v. Bromley Union, [1846] 
2 Pit, 640. Cf. Me Manus v. Ccokt% 
[1887] 35 Ch.D., 681, 

.Per Lord Brougham, Lady 
T*y»*e v. Earl of GUngall , 1K48] 

2 II. L. C. p 131, .t 
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of the court. Where the plaintiff has performed 
a substantial portion of his agreement and has 
thereby altered' his position, the fact that without 
any fault and by reason of circumstances not 
within his control, he cannot perform the rest of 
his promise, will not deter the court from ordering 
the defendant to execute his part of the contract.’ 

But where the plaintiff is in statu quo as to the 
part of the agreement he has performed, the 
fact that he has not and cannot perform the 
whole of it is a bar to his requiring the defen¬ 
dant to perform his contract . 3 And the court 
will not decree specific performance according 
to the letter, when from change of circumstances, 
mistake or misapprehension, it will be uncon- 
scientious, to do so. The court may so modify 
the agreement as to do justice as far as circum¬ 
stances will permit, and refuse specific execution 
unless the party seeking it will comply with such 
modification as justice requires . 3 

We have now seen that an agreement in every 
other respect good may tail to have legal effect 
by reason of non-compliance with certain for¬ 
malities prescribed by statute. So the enforce-, 
merit of an agreement in every way good may. 
be statute-barred after a certain time. The Indian 
Limitation Act 4 prescribes the period within which Luxation, 
a suit must be instituted, and articles 113, 115 
and 116 of the second schedule are relevant to 
the present discussion. The first article pres¬ 
cribes a period of three years for a suit to enforce 
a contract. The other two articles provide for 
suits seeking to recover compensation for breach 



1 Meredith v. Wynne, [1711] Kq, 
Ahr.t p. 70. ea. ij, Pr tv. C/r, t 312, 
U L. 147. 

J Lard Ft vers hum v. 

1 ^ 678 ] Freeman, 35, 1 Ames, 317. 
Gilbert, Zt?x Pretoria % 240-2 , 2 


Story; Kq, } s. 772 : Fry, ss. 944“7‘ , 

3 Jhchu>n?c Bank of Alexandria 
v Lynn, 1 Peters, 376 ; Davis v. 
Mone, | 1805J 2 Scb. & Lei.. 34^, 9 
iUL, Sty 

4 Act XV of 1877. 
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of contract. If the contract in respect of which 
compensation is asked for is to be found 
embodied in a registered instrument, the suit may 
be brought within six years, otherwise it must be 
instituted within three. Ordinarily the Limitation 
Act only bars the remedy, but does not extin¬ 
guish the right. But where specific relief in the 
form of possession may be asked for, the right 
itself will determine by prescription after the 
limitation for a suit for such relief has expired.' A 
distinction, it. is proper to note, has been taken 
between cases where the contract is executory 
and the relief sought is the execution of a docu¬ 
ment, and those where the contract is executed 
and the relief sought is consequential, e m g„ possess¬ 
ion of the property conveyed. Strictly speaking, 
only the former class can be described as cases 
for specific performance of contract. 2 But the 
right to possession arises coincidently with the 
right to the execution of a conveyance, it springs 
out of the contract, and the relief by giving 
possession in such a case may be held to be 
comprised in the relief by specific performance. 3 
The better opinion seems to be that a suit for 
possession of immoveable property sold, let, or 
mortgaged, by the vendee, lessee, or mortgagee, 
in whom the title has vested, but who, contrary 
to the contract, fails to get possession, is governed 
by the 12 years and not the three years rule of 
limitation, 4 * 6 

1 See Limitation. Act, s. 28, JJalip 137. Distinguish Shea v, f/tfai 

v, Deofci,\ 1899j 21 All., 204; and [i88aj 2 All., 7x8, See also 
other Authorities collected fa articles, Ranjit v, Rndha^ [1907] 34 Cal., 

2AM, 259, 297. 5645 Ramghulam v Partafe, [1907] 

4 Ante % ?/) ; Kulka v. Himayat , 10 O. C„ 173. 

[1907T ro O.C M 2x8 1 Mewa h'uar v, Hulas Kwir, 

8 ,1 tuhiuddin v. Majlis, [1884] [ 1:874j 13 B L. Ft , 312* 313 P.C. ; 

6 AH „ 231 ; Hart v Raghunalh , Beth v. Mahomed , [1876] 25 W.R , 
[ 1888] 11 AIL, 27 F.B. Veer a v. 521. Gopal v. Baji s [1884] 4 
Bommmhala . [1899] 9 MJ„J R,. A.W.N., 123; Kanhya v Mohru , 
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Here it is pertinent to observe that section 30, 
Specific Relief Act, provides — 0 The provisions 
of this chapter as to contracts shall, mutntis 
mutandis , apply to awards and to directions in a 
will or codicil to execute a particular settlement.” 
It has accordingly been argued that a suit to re¬ 
cover money due to the plaintiff under the terms 
of an award from the defendant is a suit for spe¬ 
cific performance of a contract and is governed 
by article 1 13. 1 But an award is not a contract, 
though it follows upon a contract, and this reason¬ 
ing has been repudiated in recent cases at 
Calcutta, Allahabad and Madras. 8 Where an 
award directs the delivery of immoveable property, 
the article of the Limitation Act applicable maybe 
either 142 or, more generally, 144, which pres¬ 
cribes a period of twelve years for suits to recover 
possession of immoveable property not otherwise 
provided for. 3 Where the subject-matter of the 
award is moveable property, one of the earlier 
articles may be applicable, and the limitation will 
ordinarily be three years. If none of these be in 
point, the plaintiff may have six years under the 
omnibus article 120, which is to be applied unless 
it is clear that the suit is within some other article. 4 

Another circumstance which has been held to 
render a contract in writing good in its inception, 
unenforceable at law is a material alteration of the 


[1890] P. R. No. 96; TaUwar v 
Bahori , [1904] 26 AIL, 497 ; 

Bunwari v. Bidhu „ f 1908] 12 

C.W.N., 459. 

1 Sukho Bihi v, Ram Sitkh Das , 
[1883] 5 All., 263; kaghubar 
Dial v. Mad an Mahan Lal^ [18933- 
16 All , 3 ; Ma Hla Win v. Mating 
Skive, [1897-1901] 2 U.B.R,, 293. 

4 8k co Nav ain v. Beni Mad ho, 
[1901] 23 AIL, 285 ; Sornava/li 
Ammal v. Mwhayya , [1900] 2 3 
MatL, 593 • Bhajakari Saha v# 


Behary Lai Ba$ak y [1906 ] 4 C.L. 
J., 162 ; Ma Pm v. Mating San, 
[[897-1901] 2 446 ; 8keo 

Narain v. Bishunatk , [1904] ? 

Q.G., 369. 

3 Ibid. Distinguish TaUwar 
Singh v. Bahori Singh, [ 1904] 26 
Alb, 497 - 

* Mahomed Riasat v. Has in, 

[1893] 21 Cal M 157, *63, P. 0 , 

Baful v. Mansur, [1901] 24 AIL, 

17, 24, P.C,; Mitra, Lim f) 934. 


Award?. 


Materia! 
alteration of 
document. 
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document. This is known as the rule in Pigot's 
case , 1 and though it does not find a place in the 
Indian Contract Act, 2 yet our courts have given 
effect, to it in a number of cases. A party who has 
the custody of an instrument made for his benefit 
is bound to preserve it in its original state, 3 and 
the principle, said Grose, ]., is “founded on great 
good sense, because it tends to prevent the party 
in whose favour it is made from attempting to 
make any alteration in it,” and it is “as applicable 
to one kind of instrument as to another.” 4 * The 
doctrine has been recently examined with great 
learning by Prof. Williston, and the distinction he 
draws between conveyances and covenants is 
fully supported by the Indian cases : “A distinction 
should be observed between a deed of conveyance 
and a bond or covenant obliging the maker 
to some future performance. If a conveyance is 
valid when delivered, the title to the property 
vests in the grantee, and no subsequent 
alteration or loss of the deed can affect the 
title of the grantee, though for want of evidence 
he may find difficulty in enforcing his title. A bond 
or covenant for future performance, however, must 
be valid when the obligee seeks to enforce it, and 


1 [1615] is Coke, 26 b, 77 K,R , 
1177- *'These points were resolv¬ 
ed : 1 When a lawful deed is 

rased, whereby it becomes void, 
the obligor may plead non ast 
facluni, and give the matter in evi-* 

deuce, because at. the time of the 
plea pleaded, it is not hu: deed. 
Secondly, it was resolved, that 

when any deed is altered in a 
point material, by the plaintiff 
himself, or by any stranger, with¬ 
out the privity of the obligee, be it 
by interlineation, addition, rasing 
or by drawing of a pen through a 
line, or through the midst of any 
material word, that the deed there¬ 


by becomes void." In this case it 
was also held that an immaterial 
alteration by the obligee would 
ayoid the deed But this is no 
longer law, Aldous v. Cornwell, 

[1S68I 3 Q-B., $73 

* But see Negotiable Instru¬ 
ments Act (XXVI of 1881), as. 87- 
9 Pollock has a note on this 
topic as an excursus to s. 62, I.C A.; 
go also Cunningham & Shephard. 

* Davidson v. Cooper J1884] 1 3 

M. & W-, 343, 352 , 67 R R.p 638 ; 
Gour v. Pr as anna, [1906] 33 Cal . 

8ij2 

* Master v, Miller . [1791] 4 T. R , 
320, 34$, , Sm. L. C.,793. 
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the rules in Pigot's case are applicable.” 1 But 
where a deed of conveyance has been altered, 
the suit must be based on the vested title or 
right, and not on the altered deed. 3 the autho¬ 
rities further discriminate between cases in which 
the altered document is the foundation of the 
claim and those in which it is only used as evi¬ 
dence. Consequently an interpolation or alter¬ 
ation in a written acknowledgment of debt does 
not vitiate it, as such acknowledgment is only 
evidence of a pre-existing liability. 13 The altera¬ 
tion, I have said, must be material. This means 
that it should be of such a character as to affect 
the legal effect of the contract so as to make it 
cease to be the same. 4 The substance of the 
contract as expressed in the document must be 
altered, or the identity of the document des¬ 
troyed, 5 and an alteration does not cease to be 
material because it is advantageous to the obligor. 8 
But an innocent attempt to correct a clerical 
error, 7 or to add what is already implied in the 
document or is superfluous/ will not render it 
inoperative. Where, therefore, a document does 
not require attestation by witnesses, the affixing, 
of the signature of a witness after it has been 
executed is only an immaterial alteration. 9 


* Pollock, Con , (W.W.), 845-6, 

2 Suhrakmaniav.Krishna, [ 1899] 
25 Mad , 137, 143 i Mangal Sen 
v. Shankar, [1903) 25 AIL, 580* 
F.B. (collects a large number of 
cases), 

* At war am v. Umodram , [1903] 
25 Bom., 616 ; Harendra lat v. 
Uma Char an, [1905] 9 C.W. N., 

* Abdool Floosam v. Goo lam 
Hosain, I 190c] 7 Bom. L.R., 742- 
See Pollock, Con,, (W.W.), 865-6. 

6 Buffett v, Bank of England^ 
[1882] 9 555 (number of a 

Bank of England note altered); 

42 


Cogun Chunder v. Bhuromdhur , 
[1881] 7 CaL, 616 (name? of two 
executants added) ; Govindasami 
v. Kuppusann, [1889 [ 12 Mad, 
239 (date of bond altered). 

" Gardner v. Walsh } [185$] $ 


E, & B., 83. 

* Koto gate & Osborn's Contract , 
[1902I 1 Ch., 451. 

3 Lowe v. Fox } [1887] 12 A, C , 
206, 

* Kashi Nath v. Surbanand\ 
ft 88 5] 12 Cal , 317 ; Venkatesk v. 
B >/.•?.' [1890] 15 Bom., 44/ X**i*y- 

yar v. Shanmugan , fiSQ 1 ] ! $ 
Mad., 70, 



Material 

alteration. 
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AUeriktion by 
stranger. 


In the rule as laid down in Pigot's case no 
distinction is made between an alteration by a 
stranger and one by a party to the document. 
But it is not easy to see why the act of a stranger, 
over whom he has no control, should be visited 
on a party, when total loss or destruction of the 
document by accident does not damnify him/ 
The American courts, therefore, seem to have 
reason on their side when they hold an alteration 
by a stranger, in making which the party took 
no part, to be excusable. 2 An alteration made 
under a mistake of fact, it may be added, is not 
fatal. 3 


(d) Discharge from the Contract. 


(d) Contract 
discharged. 


The next legal plea open to the defendant is 
discharge from the obligation of the contract. 
Ordinarily in India a contract may be discharged 
before any of its provisions has been broken, 
first, by the agreement of all the parties thereto, 
and, next, owing to impossibility of perform¬ 
ance. 

Discharge by agreement may take one of the 
four following forms, vis., “(1) simple and express 
waiver or abandonment of the contract ; (2) implied 
waiver by entering into a new contract inconsis¬ 
tent with the performance of the old ; (3) non-fulfil¬ 
ment of some condition imposed by mutual assent 
and taking effect either as a condition precedent 
to the existence of the contract or as a condi¬ 
tion subsequent annulling it; and (4) rescission 


1 Per Eyre, C.J,, “ God forbid 
that a man should lose his estate by 
losing his title deeds,” Bolton v. 
Bishop of Carlisle , J. I 793 ] 2 BL BL, 
259, 263. 

■ Pollock, Con., (W. W,) f 853 - 
Of. L<rwt v. FoX) supra, 217 ; Bashi * 


rudditt v. Burjakumar , [1908] 12 
CW.N-,716. 

a Paper v. Birheck , [iSa] 15 
East, 17; Prince v. Oriental Bank , 
[1878] 3 A.C., 325. Distinguish 
Bank of Hindustan v. Smith , [2867] 
36 L.J., C.P,, 241. 
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in exercise of an express proviso in the con- 
tf 3 ,ct ' 

(i) Section 63 of the Indian Contract Act lajs 

“Every promisee may dispense with or remit, 
wholly or in part, the performance of the promise 
made to him, or may extend, the time for such 
performance, or may accept^ instead of it any 

satisfaction which he thinks fit. 

This is a deliberate departure from the 
Common Law of England, inasmuch as under 
that law a prior contract can be altered or rescind¬ 
ed only by a new agreement, which, must m 
general satisfy all the requirements of an independ¬ 
ent contract. 2 3 Further the English doctrine of 
accord and satisfaction does not recognise the 
payment, say, of £ 10 as a payment of £20, and 
requires some consideration for the relinquish¬ 
ment of the residue. 4 In this country, however, 


(l) Waiver or 
abandonment 

LC.A.,s. 63. 


1 2 Williams. F & P. t 908. Prof. 
Williston makes an exhaustive 
analysis and says: “A contract may 
be discharged in the following 
wavs:— 

(t) Performance according to itf 
ter mi 

(2) A breach of such a nature as 
to justify the innocent party in 
treating the contract as rescinded or 
as giving rise to a right of action 
for breach of the entire contract. 

(3) Rescission ■ of a voidable 
contract, at the will of one party, 
as for hand, mistake, duress. 

(4) Release. 

(5* Refutation by parol agree¬ 
ment. 

16) Accord and satisfaction. 

(7) Cancelation and u trend.::. 

(8) Alitmnon. 

(9) Merger. 

(101 Arbitration and award. 

(It) Impossibility. 

(12) Rankrupfccv, 

(13) Statu LcsafLimitation, though 
in general barring the remedy only* 


nay be added. 

A right of action upon a contract 
nay be discharged in any of these 
rays* except ths *ec°od nnd the 
tleventh/ 1 Pollock, Con (W. W.), 
\il-% Some of the above maters 

have already doalt with,, and fuse 
he term “discharge” here in a 
inured sense. 

« Leake, Con,, wh « rc auth ,°' 
ities are collected, In England the 
statement, “a simple contract may, 
before breach, be waived 01 dis¬ 
charged, without a deed and 
-onsider alien' means # “without 
^fcher consideration than is implied 
in the mutual abandonment of 
ion tract.*' 2 Williams, K & F 
jo8; Fester v. Dawber, [i 8$IJ o 

1 V /v S * 7 8 9 * * 12 13 Brian, C.J..Y.B. 33 , Hen. 
VI, 48 A., pi.; 32* See ankle by 

Hut. 

4 Fitch v. Sutton, [1804] 5 l \n % 
230, 232. Sea notes to Cumber v. 
Wane, [1790] l Smith, LC„ 325. 
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where the contract is such as to affect the right 
of only one of the parties, he may renounce such 
right at his choice, without receiving any con¬ 
sideration from the other party.* He may 
therefore, if he so pleases, accept Rs. 2000 where 
Rs. 5000 are due to him, and the whole debt may 
be discharged.® He may, where he has ordered an 
artist to paint a picture, forbid him to do so, and- 
the artist need not bother himself further about 
the matter. 1 * 3 The Bombay High Court in a recent 
case suggested that “ it is only by a promise that 
there can be a dispensation or remission within 
the meaning of section 63 ; there must be a 
proposal of the dispensation or remission which 
is accepted.” 4 According to this view, therefore, 
the artist, unless he agrees to the dispensation, 
may be entitled to carry through the commission 
and force the picture, when completed, upon his 
client. But the view is a reversion to the English 
doctrine which the Indian legislature has clearly 
abandoned, and, it is apprehended, cannot be 
supported. 5 A subsequent oral agreement for 
remission of a part of debt, which originally was 
recorded in writing, may be excluded from 
evidence by proviso 4, section 92, Evidence Act; 
but the discharge will operate all the same as 
valid and legal, 6 

And it may be added here that where one 
party repudiates a contract, the other need not 
perform it. 7 


1 Dmns v. Cundasami y [1896] 

19 Mad., 398. Cf. Manohur v. 
Thakur Das , [l88$] 15 Cal , 319 ; 
Naoroji v. Kami oi click, [1896] 

20 Bom , 636, 

* I.C.A..S. 63, ill. (6) arid (c). 

8 Ibid, ill {a). 

4 Abaji Si tar am v. Trimbak 

Municipality , [1903] 2S Bom,, 66, 


» Cf, Pollock, J.Cuiy 228-9- 
Karampalli v, Thehku 
[1902] 26 Mad., 195. Cf. Lawson. 
Cm , s. SCO, p 585. 

J Pollock, Con. (VV.W.) 333, Cf. 
s. 39 ; Hochster v. De La 
Tour, [185s] 32 L.J.Q.B., 455,6 
R.C., 576 . 
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W 


(2) Section 62 of the Indian Contract Act 
provides :— 

“ If the parties to a contract agree to sub¬ 
stitute a new contract for it, or rescind or alter it, 
the original contract need not be performed.” 

This means that there is a contract in exist¬ 
ence, and a new contract is substituted for it 
either between the same parties or between differ¬ 
ent parties, the consideration mutually being the 
discharge of the old contract.' E.g., A owes B 
Rs. 10,000, he enters into an arrangement with his 
creditor and gives him a mortgage on his (A’s') 
estate for Rs. 5000 in place of the original debt. 
This is a new contract, and extinguishes the old. * 3 
Or suppose the arrangement (to which C 
agrees) is that B shall thenceforth accept C as 
his debtor instead of A. I he old debt of A to 
B is at an end, and a new debt from C to 
B has been contracted. 3 Here we have a novation 
of contract, as the result of an agreement to 
which all the parties have consented, 4 and it is 
the new contract which must in future be en¬ 
forced. It, however, appears that the substitu¬ 
tion of a new contract for the old pre-supposes a 
case where the old contract affected more or less 
the rights of both parties, 5 and it can take place 
only before breach of that contract. 6 The 
novated contract must also be one capable of 
being enforced in law, 7 and it must be properly 

understood by both parties, 

Darnlty v. L . C & D. Ry„ Co., 

[1867] 2 H L.j 60. 

5 Dan.)is v. Cundasami , [1896] 
19 Mad., 398. 

w Manohur V. Thaknr Das, 
[i888]i$ Cal . 319. 

7 Nun do Kishore v, Ranmokhtt 
Rooer. [1879) S Ca!., 215. The 
English rule seems to be the same, 
2 Williams, V. & P 911. But see 
Fiy, s, 1039, 


1 Scarf V. Ofardirte, [1882] 7 
A.C., 34$. 35 C. 

* IC.A,s. 62, ill. (<$). 

* Ibid, ill. (a). 

* Novation is not consistent 
with the original debtor remaining 
liable in any form, Commercial 
Bank of Tasmania v, Jones, [1893] 
A. C«, 313 and where the variation 
is by course of conduct, and not 
express agreement, it’ must be 
shown to have been intended and 


<SL 

(2) Novation 
of contract, 
LC.A.,3. 6a. 
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proved 1 as an issue of fact. 3 So where accounts 
were stated between a creditor and his debtor, 
and the latter passed the former a hypothecation 
bond for the balance found due payable by instal¬ 
ments, it was held that bv the execution of this 
bond the debt due on the accounts stated had 
come to an end. 3 But where the debtor-defend¬ 
ant denied the execution of the bond, which 
could not therefore be registered, the bond could 
not displace the account stated, and the court 
said, “ We cannot allow the defendant to take 
advantage of Her own fraudulent conduct in pre¬ 
venting registration of the bond, and to say that 
in that bond was represented the contract which 
superseded that which is to be inferred from the 
statement of accounts.” 4 

It is proper to add here that a mere altera¬ 
tion of some term or terms of the old contract 
is not sufficient, it can be discharged only by an 
entire abandonment of it, 5 But it may be altered 
by a subsequent contract to vary it, and in this 
case only the varied contract can be specifically 
enforced. 6 Where, c.^., there is a contract of 
tenancy at a specified rent, the lessor first putting 
the premises into tenantable repair, but they 
turn out not to be worth repairing, and with the 
lessee’s consent, the lessor pulls down the old 
house and erects a new one instead, the lessee 
contracting orally to pay an increased rent, the 
lessor cannot enforce specifically the original 
contract, even if reduced to writing, but may 


1 Roushan Bibee V. Hurray 
Krista, [1882] 8 Cal , 9 * 9 * 

The provisions of s. 92, Evidence 
Art. must not be lost sight of in 


[1882 1 4 All,, 330. 


• Kiamuddin v. Rajoo y [1888] 
f t Atl . 13. 

6 Cf Price v, Dyer , [1810] 17 



a S.R.A , a. 26 (#). Cf. Ryno v, 
Darby, [1869] 2Q N.J. Kq, 231. 


ves., 3^0 ; vezey RashUigh , 

[19041 I Ch., 034* 

a cd a * e*\ r.f « 
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enforce it with the variations made by the subse¬ 
quent oral contract.' In England in cases where 
a written agreement is sought to be varied by parol 
subsequently to its execution, the variation, to be 
available as a defence, is required to be accom¬ 
panied by such a part performance as would 
enable the court to enforce it if it were an original 
independent agreement. 2 But such a circum¬ 
stance in India will only have an evidentiary 
value, and cannot be deemed to be essential. 

(3) Promises again may be absolute or condi- 
tional. An absolute promise is due immediately 
and independently of any event or contingency, 
as a debt due and payable at the present time. 

A conditional promise is one of which the per¬ 
formance becomes due only after a lapse of time, 
or upon the happening of some event, certain or 
uncertain. 3 Such a promise the Indian legis¬ 
lature prefers to describe as “ contingent,” 4 and 
section 32 of the Indian Contract Act provides that 1 C,A ’’ 3 ’ 32 ‘ 
’‘contingent contracts to door not to do anything, 
if an uncertain future event happens, cannot be 
enforced by law unless and until that event has 
happened.” 5 Eg,, if^ contracts to pay B a sum 
of money when B marries C, and C dies without 
being married to B, the contract is discharged. 6 

A distinction is drawn in law between a con¬ 
dition precedent and a condition subsequent. pr ^ e “cnt. 
Where a certain act has to be performed or a 
certain event is to happen before the contractual 
obligation can be fixed, this act or event is a con¬ 
dition precedent. Such is an undertaking in a 


1 Ibicl, ill. (< 0 - Cf. Bruner v. 
Moore , [1904] 73 L.J., Ch.. 377. 

* Legal v. Milhr , [i 75 °] 2 V es » 
Sr. t 259; 2 Dart, V. & P. x 1053. 

* Leake, Con. x 444. 

1 c.c.a.; 3.31. 

s When the event happens, the 
contract becomes absolute, and 


rests on the same footing for nil 
purposes as if it had been originally 
made positively and without 
reference to any contingency. 
Regent's Canal Co. v. Ware. | 1837] 
23 Beav , 57s, $86. 

8 I.C.A.j s, 32, ill, (c). 
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Condition 

subsequent. 


Failure to 
perform 
condition or 
exercise 
option. 


contract of lease that the lessor shall build a new 
warehouse and put an old warehouse in repair. 
So where a railway company purchases land tor 
the proposed railroad, there may he a condition 
precedent that the railway shall be made/ 

Where on the other hand, a valid contract is 
formed in the first instance, but it is stipulated 
that the contract shall be annulled if a certain 
act be not performed or a certain event do not 
happen there is a condition subsequent, the non- 
fulfilment of which discharges the contract. A 
leasehold not transferable without the lessors 
consent may, e.g., be sold subject to such consent 
being obtained, 3 or an equity of redemption may 
be assigned subject to the mortgagee’s consenting 
to allow the mortgage to remain for a specified 
period. 4 In such cases a contract good in its 
inception may fall through if the lessor or the 
mortgagee subsequently refuse to give his consent. 

But where there is a contract, the right to 
specific performance cannot be defeated by 
reason of the non-performance of a condition or 
stipulation, unless the latter is such as a court of 
equity considers essential/ 

The plaintiff’s failure to perform an express 
condition precedent, unless waived, 6 has been 
held to be fatal to his claim for specific 
performance, 7 and as the contract does not 


Condition 

subsequent. 


Failure to 
perform 
condition or 
exercise 
option. 



must be made intentionally and 
with knowledge of all circumstances 
by the party entitled to perform¬ 
ance. Earl of Darnley v. London 
C. &D. Ry. tV, [1867] 2 H. L, 


8 Haukrtey v. Outran^ [1892 J 3 
Ch. t 359- 376 , 373- But the waiver 

■ 1 ^ .“l 1 l-irkno 11T7 Tin 


3 « &mth v. Sullir, [tqoo] I 
OB. 6qj., The condition may, m 
general, Be fulfilled «t any ti 
before completion. 
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become absolute till the condition has been ful¬ 
filled the justice of the decision is manifest. So 
where there is an option to purchase land to be 
exercised within a specified time and it is not so 
exercised, the right to compel a conveyance is 
lost. 2 For the relation of vendor and purchaser 
between the parties is to arise only upon the 
condition being fulfilled, viz ., the act agreed upon 
being performed on or before a day fixed for its 
performance, and the lapse of that day without its 
being performed determines the offer to sell. As 
Mr. Pomeroy points out, there is no contract if 
the election is not made before the expiration of the 
time,and equity finding no contract to use its discre¬ 
tion upon, cannot be concerned with the element 
of time, which presupposes an existing contract. 3 

This brings me to the much debated question 
when time may be deemed to be of the essence Time of the 
of a contract. Extreme views have been taken, 
and while the Common Law courts in olden times 
held that it always was of the essence, Lord 
Chancellor Thurlow declared that in equity it 
never could be. 4 If A agrees to do a certain 
thing by a certain day, and fails to complete per¬ 
formance till after several days, is A entitled to 
the benefit of such performance or does the con¬ 
tract fail altogether ? Now it is clear that the 
act may be of such character as it is absolutely 
necessary for the promisee that it should be per¬ 
formed within a certain time, or it may be such 


1 “The right to specific perfor¬ 
mance has never vested, for the 
party in default. The contract 
cannot be said to be of equitable 
cognizance until the condition is 
performed.” 2 Pomeroy, Eg. R 
s, 806-, p- I 327 - Cf. Scott v. Cor¬ 
poration of Liverpool f I8S81-3 De 

G.ftJ.,334- 

* Lord Ranchgk v, Melton, 

43 


[1864] 2 Dr. & Sra, 278, 1 Ames, 
319 ; Joy v. Birch , [1836] 4 Cl. 

& F., 57 89 ; Campbell V London 
Co, [1846] 5 Hare, 519, 524; 

Waterman v. Banks, 144 U, S , 
39 +- 

8 2 Eg. R. s. 807, p. 1328. Cf. 
Pomeroy, S. P., ss 373, 387-8* 

* Gregson v. Riddle , 7 Ves., 
275 (cited). 
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that unless it is so performed the promisee is 
likely to suffer loss, or, lastly, performance may 
be the material thing and it may be compara¬ 
tively, if not wholly, immaterial to the parties 
when the performance is completed, so long as 
there is no unreasonable delay. 1 In the first 
case time is essential, in the second it may be 
material, in the third it is immaterial. 8 The 
question therefore is primarily one of intention. 
The Indian legislature accordingly enacts : 

“ When a party to a contract promises to do 
i.C.a.,s. 55. a certain thing at or before a specified time, or 
certain things at or before specified times, and 
fails to do any such thing at or before the speci¬ 
fied time, the contract, or so much of it as has not 
been performed, becomes voidable at the option 
of the promisee, if the intention of the parties 
was that time should be of the essence of the 
contract. 

If it was not the intention of the parties that 
time should be of the essence of the contract, 
the contract does not become voidable by the 
failure to do such thing at or before the specified 
time ; but the promisee is entitled to compensa¬ 
tion from the promisor for any loss occasioned 
to him by such failure.” 3 

“ A party may not trifle with his contracts,” 


1 Per Phelps, J., “Every agree^ 
merit, as to time, is not of the es¬ 
sence of the contract, and therefore 
every failure by the petitioner in 
a literal performance does not) of 
■necessity, furnish a sufficient de¬ 
fence against a bill dor a specific 
performance ; and we think no 
better or safer general rule on this 
subject can be prescribed than that 
the broken stipulation should be 
of such a character as to constitute 
a condition precedent to the peti¬ 
tioner’s right to enforce the con¬ 
tract ; or he such as, on its non¬ 


fulfilment without a reasonable 
excuse, to render in terms the con¬ 
tract void ; or in some other 
manner to render if clearly inequit¬ 
able under circumstances of fraud, 
mistake, surprise, unreasonable 
delay, gross neglect, bad faith, or 
other manifest unconscientiousness, 
that the petitioner should have a 
decree. ' Quinn v. Roctth> 37 Conm, 
16 j Pomeroy, S, 55 ». 

2 Cf. Pomeroy, S. P. % ss. 400- 
2 ; 2 Pomeroy, Eg. JF,. ss, 810^ 


9 I.C.A,, s, 55. 








TIME ESSENCE OF CONTRACT. S39 


remarked Allen, J., “and still ask the aid of a 
court of equity. Neither will the bar be ad¬ 
ministered in a spirit of technicality, and so as 
to defeat the ends of justice/’ 1 “ Courts of 
equity,” said Romilly, M.R., “make a distinction 
in all cases between that which is matter of 
substance and that which is matter of form; 
and if it find that by insisting on the form the 
substance will be defeated, it holds it to be in¬ 
equitable to allow a person to insist on such form, 
and thereby defeat the substance.” 2 It has 
accordingly been laid down that a court of equity 
will relieve against literal default, and enforce 
specific performance of the substantive agree¬ 
ment, notwithstanding a failure to keep the 
dates assigned by the contract, either for com¬ 
pletion, or for the steps towards completion, if it 
can do justice between the parties, and if (as 
Turner, L.J., said in Roberts v. Berry,) 3 there is 
nothing in the u express stipulations between 
the parties, the nature of the property, or the 
surrounding circumstances, which would make 
it inequitable to interfere with and modify the 
legal right.” 4 A case of express stipulation is 
one where the parties to the contract introduce 


1 H ubbell v. Von Sc horning, 
[1872J 49 N.Y., 326, 2 Keener, 

1107. 

a Petr Un v. Thor old, [1832] 16 
Beav., 59, 329,1 Ames, 329.(“It [the 
court] then considers how far either 
party is injured by the delay, and 
will not permit one to insist upon 
that which, although a formal part 
of the contract would, in reality, 
defeat the object which both had in 
view at the time when it was made. 
It is^ I apprehend, on a similar 
principle, also, that the whole 
doctrine relating to the equities of 
redemption, as administered by this 
court, is founded”), 

* [rSS 3 ] 3 DeO. M. & G., 284. 


Cf, Parkin v, Thor old y supra, 
(“Time is held to be of the essence 
of the contract in equity, only in 
cases of direct stipulation or of 
necessary implication”). 

4 Tilley v. Thomas , [1867] 3 Oh. 
Ap., 61, 1 Ames, 337, per Lord 
Cairns, who added, “This is what 
is meant, and all that as meant, 
when it is said that in equity time 
is not of the essence of the 
contract/* See also per Roit, L.J., 
2 Keener 1097. Cf. Taylor y. 
Longworihy 14 Pet., 173, 174, cited 
in Brown v, Guarantee Trust Co, } 
[1888] 128 U.S., 403, 2 Keener, 
1112; Jennisons v. Leonard, 21 
Wall,, 302. 
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a clause expressly or directly stipulating that 
time is to be of the essence of the contract. 1 
And the implication that time is essential may 
be derived from the circumstances of the case, 
such as where the property sold is required for 
some immediate purpose, eg., residence,^ trade 
or manufacture ; 3 or where the property is of a 
determinable character 4 or its value necessarily 
fluctuates and changes with the mere lapse of 
time, 5 eg-, an estate for life or reversion, 6 mining 
property, 7 or stock. 8 Solemn agreements ought 
not to be slightly got over, 9 and the party seeking 
the remedy of specific performance should show 
himself ready, desirous, prompt and eager. 1 " 
Circumstances may be so changed by reason of 
the delay that the object of the parties can be 
no longer accomplished and he who is injured 
by the failure of the other contracting party can 
not be placed in the situation in which he would 


* Seim v. Slade, £1802] 7 Ves. p 
269, 270. 2 Wh. & To 475 i Lbyd v, 
Rippingct/e, [1835] 1 Y.&C. Ex, 
410 (cited), I Ames, 335 i Barclay 
v. Messenger, [1874] 43 LJ* Ch 
448; Buldeo Das v. Howe, [1880] 6 
Cat, 64 As to unilateral contracts 
see Brooke v. Garrod , [1857! 3 
K. & J , 608 i Pomeroy, S. /*.. ss. 
387-8, 

* Tilley v. Thomas , [1867] 

supra. Cf. Nokes v. Kilmorey ; 
[T847I 1 De G. & Sm. ( 444 (land 
desired tor immediate building). 
Distinguish Wells v. Maxwell, 
[1863] 32 Beav., 40S. 

* Seaton v. Mapp , [1846^ 2 

Coll., 556 (public-house as a going 
concern); Cowles v. Gale, L J871 1 7 
Ch., 12 (ditto) 5 Tadcaster Tower 
Brewery Co. v. Wilton* [1897] 1 
Ch., 709, 711 ; Glass hr 00k v. 

Richardson, [1874] 2 3 W R. 

(Eng.), 51 (trade property). Cf, 
Nofriuglou v. Wright , [1885.] 

115 U.S., 189 (“in the contracts of 
merchants time is of the essence'*); 


Carter v. Phillips > 1 44 * *^ 1 ^' !^» 
Bowes v, Shand , [1877] 2 ^ 

463 ; Wright v. Howard 
I Sim.. & St., 190 (land purchased 
for erecting .mills). 

4 Parkin v Thorold, supra. 

5 4 Pomeroy Eq. If., S- 
n. 2 Myers v, League } b2 bed 

654j Goldsmith v. Guild, 10 Allen, 
(Am.) 239 (land in war-time). 

a Spurrier v, Hancock> [i 799 j 4 
Yes., 667 j Newman v. Rogers , 

[1793] 4 Bro, Ch , 391, 393- 
1 Huxham v. Llewellyn, I 1873] 
28 L T, 577 ; Macbryde v. wYtffck, 
[1856] 22" Beav., $33, 2 Keener, 

1088; Taylor v. Longworth, 14 Pet., 
172, 174 ; Waterman v. 

144 U S. r 394. 

p Ddlorei v. Rothschild , [1824] 

I Sim & St., 590 ; ^rs v. 
Leckmere , [1722] 10 a,<kI • 5°3 
Vernon v. AV»/v6/lU, [1722] 2 P. 
Wins., 6b| 1 Ames, 339. 

*» Per Lord Alvatiley, Mihvard v. 
Pari Thanet, [1801] 5 Ves., 720 «. 
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have stood had the contract been performed. 1 
But where there is nothing special in the object, 
subject-matter or terms of the contract, and 
where the delay is satisfactorily accounted for, 2 
substantial, and not literal, performance as to time 
may be deemed enough. 3 Where time admits of 
compensation, it cannot be said to be an essential Compensation 
part of the agreement. 4 Lapse of time in pay¬ 
ment of the purchase money by the vendee may 
generally be recompensed with interest and costs, 5 
and it is upon this ground and because it would 
be a very great hardship on the plaintiff to lose 
all the money which he has paid, that equity 
ordinarily relieves against forfeiture. 6 * * * * 11 In many 
contracts for sale a stipulation may be found to 
the effect that the purchaser should forfeit all 
right to enforce the contract and also all pay¬ 
ments till then made, in the event of failure to 
comply with certain terms of the agreement 


1 Brashier v. Grata, 6 Wheat, 
533 (Marshall, C. J.) ; Costake v. 
Till , [i8a6] Russ., 37 &- 

3 Hoc hard v. Sayre, [1874] 34 
III., 142, I Ames, 340 ('* if courts 
were to allow a vendee to neglect 
to make his payments at the stipu¬ 
lated times, where he is not hinder¬ 
ed or prevented from so doing by 
fraud, accident, or mistake, the 
consequences of his negligence 
would be visited upon his vendor. 
Justice does not require relief from 
the result of one’s own negligence/’ 
Pet Beckwith, 

3 Hosmer v. Wyoming Ry. & 
Iron Co , 129 Fed, R v 883 ; Taylor, 
v. Longworth 14 Peters, 172 ; 
Pomeroy, S. P. } 459 «. Of Seaton 
v. Mapf. supra, where Knight 
Bruce, V, C t , repelled “ the plain¬ 
tiff’s position that the purchaser 
shall be held by a cable, and the 
vendor by a skein of silk, 1 * and 
ruled that where time was of the 
essence in respect of some condi¬ 
tions in the vendor's favour, it was 


so also in respect of others against 

him. 

4 JDe Camp v. Feay, 5 S. & R., 
323 ; Pomeroy, & P 456 n, 

Vernon v, Stephens , supra. But 
this recompense is to be distin¬ 
guished from the compensation or 
abatement for which ss. 14 and 15, 

S R. A., provide in the event of 
deficiency or defect in the subject- 

matter of the contract. Cf. per 
Walworth, "Although in theory 
the interest is supposed to be a fair 
equivalent for the non-payment of 
money at the time agreed upon, 
we all know that in point of fact 

the person to whom it is due fre¬ 

quently sustains great losses in 
consequence of the disappointment, 
which the legal rate of interest 
cannot compensate/* Wells v Smith, 

[1837] 7 Paige, 22, 2 Keener, 
1084 

hi re Dagcnbanm , [1873] 8 Ch , 
1022 • Harris v. Creenleaf, 25 Ky. 
L R , 1940 ; Edgerlm v. Peckham y 

11 Paige, Ch., 351. 
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(notably as to time). In such cases equity assumes 
that the real intention of the parties was only 
to create a security for the purpose of enforcing 
the contract, and relieves “ against the penalty 
of a forfeiture upon the ground of full compensa¬ 
tion by giving interest. 1 ’ 1 But where the default 
is intentional and continued, one cannot ask 
equity to relieve him against his own wrong, 2 
—no equity can arise out of one’s own neglect, 3 
—and a condition for forfeiture of what the buyer 
has paid “as a deposit” may even be deemed 
to be a reasonable guarantee that he means 
business. 4 

“ The notion that seems too much to prevail,” 
said Kent, C., " that a party may be utterly 
regardless of his stipulated payments, and that a 
Court of Chancery will, almost at any time, relieve 
him from the penalty of his gross negligence, 
is very injurious to good morals, to a lively sense 
of obligation, to the sanctity of contract, and to 
the character of this court.” This learned judge 
pointed out that a distinction was to be made 
between a case of a sale and that of a mortgage. In 
the latter case the only object of the security is the 
payment of the money, and not the transfer of the 
estate. Where there is such transfer, however, the 
purchaser cannot be suffered to lie by and specu¬ 
late, for instance, on the rise of the estate. 5 

Time may be made essential by notice, 6 


1 Davis v.Thomas,1 Russ. 
& My., 506, Pomeroy, 5.F., s. 379- 
Some American jurisdictions, 
however, apply a stricter rule, 2 
Pomeroy, Eq. R-, I34 2 - E * 

New Jersey Court has said, “But 
such contracts will be enforced.,, 
unless it can be shown that thereby 
some hardship or wrong not within 
the presumed contemplation of the 
parties at the time will result.” 


Grigg v. Landis, 21 N_J. Eq., 494 j 
503" Grey v Tttbbes, 43 Calif., 359. 

* Howe v. Smithy [1883] 22 Cn. 
D . 89, 98. 

a Lloyd v. ColUH, [ x 79 $] 4 Fro. 

Ch., 469. 

4 Soper v, Arnold , [1889! 14 

A . G \, 429 

% Benedict v. Lynch, [ t S15 j 1 

Johns. Ch., 370, 2 Keener, rc> 74 < 
Benson v. Lamb, [1846] 9 
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but such notice ought to fix the longest time 
that could be reasonably required for the per¬ 
formance of the acts which remained to be done. 1 
So a condition making time of the essence of 
the contract may be waived by the defendant, 
as, e.g., when he acquiesces in performance 
after time. 2 In such case the promisee cannot 
claim compensation for any loss occasioned by 
the non-performance of the promise at the time 
agreed, unless, at the time of such acceptance, 
he gives notice to the promisor of his intention 
to do so. 3 

4. A contract may also be discharged, before 
breach, by rescission in the exercise of an express 
power reserved in that behalf to either party in 
the agreement, or by a condition of defeasance 
which is fulfilled. 4 E.g., the vendor in a contract 
of sale may stipulate that he will be entitled to 
rescind if the purchaser insist on an objection 
or requisition he cannot or cares not to comply 
with ; 5 and so may the purchaser, in the event, say, 
of the vendor failing to construct buildings with¬ 
in a specified time. 6 But it will be necessary for 
me to consider the topic of rescission of con¬ 
tracts at some length in a subsequent lecture. 

A contract may also be discharged, as 1 have 
said, for impossibility of performance. 7 English 


Beav, 502, 507, But this right can 
be exercised only when unreason¬ 
able delay or default has been 
made. Fry, s. 1092. Parkin v. 
Thorold , supra, Taylor v. Brown, 
[1839] 2 BeaVi, 180; Mahomed V* 
Wilkie, [1907] n C.W.N., 946,P.C. 

1 Crawford v. Toogood , [1880] 
13 Ch. D*, 143, 158 (five weeks 
were considered too short in this 
case). Webb v. Hughes, [1870] 10 
Eq., 281, 2 Keener, 1101. 

1 Hipwell v. Knight , [1835] 1 
Y, &. C. Ex m 401 j Hudson v* 


Bar tram, [1818] 3 Madd., 440; 

Webb v. Hughes, [1870] 10 Eq., 
281. 

* I.C.A., s. 55, para 3. 

* Head v. Tatter sail, [1871] 7 

Ex, 7 , 6 RX., 566. 

b Falkner v, Equitable Rever¬ 
sionary Soc., [1858] 4 Drew., 352 ; 
i Davidson, Prec. Conv , 564 ; I 
Williams, V. & P n 54, 147. 

f * Whitbread & Co. v. Watt, 
[1902] 1 Ch, 835, 

7 11 This form of discharge/’ 
suggests C. Wil iams, a is perhaps 
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and American courts seem disposed to treat the 
question raised by this plea as one of construc¬ 
tion, and enquire into the intention of the parties.’ 
But’the Indian legislature has promulgated cer- 
tain positive rules of law on the subject, and 
Indian courts in dealing with such a defence 
must bear section 56 of the Indian Contract Act 
in mind. I quote the first two paragraphs of this 

section t— . 

j. c a., s. 56. “An agreement to do an act impossible m 

itself is void. 

A contract to do an act which, after the con¬ 
tract is made, becomes impossible, or, by reason 
of some event which the promisor could not pre¬ 
vent, unlawful, becomes void when the act be¬ 
comes impossible or unlawful.’" 

“impossiblein The first paragraph may be easily disposed 
itself”. of. An “ act impossible in itself '' means one 

which the very nature of things does not permit 
the performance of. * * 3 Eg., if I undertook to 
walk from the earth to the moon, I simply could 
not do it, and the agreement creates no lia 
bility. 4 

Departure The second paragraph marks a departure 

from English from the doctrine of Parndvne v. fane? that a 
law ' contract, which refers to no conditions, generally 

imports an unqualified undertaking. A contract 


no more than a species of discharge 
by mutual assent on failure of a 
condition subsequent, it i 3 the 
impossibility not so much of 
performing the contract as of 
fulfilling the condition on which 
alone h was to be carried out, that 
is the ground of release.’’ 3 
V & 916-7. Cf. Benjamin, 

Sale, 569, sqq 

1 Pollock, Con . (WW), 519 Cf, 
Goculdas Marihavfi v. Narsu 
Yenkuji t [18S9J 13 Bom, 630. 3 
Page, Con., 5. 1363^.2114. 


8 1 have already dealt with the 
case of supervening illegality, ante, 

172. 

1 Just., Inst , III, xxlx, n. 

4 There is no animus contra¬ 
hendi. Pollock, Con , (W W.), 520. 
Cf. Arnold, Psych. Leg tv., 240-2. 

A [164*1 Aleyn. 26 Tumet v. 
Goldsmith , LE891] 1 Q. B . 544, 

Ashmore v Cox, [1899] 1 Q B., 
436 furnish later instances See also 
School Dt, v. Dauchy , 68 Am. Dec., 
371 Cf. Pollock, Con,, (VV„ W.i, 
5^7, sqq ; Lawson, Con., ss. 440- 3, 
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in India is apparently conditional upon possibility 
of performance. 1 This possibility may be 
destroyed by (i) reason of a rule of law, which in 
view of altered circumstances or owing to a sta¬ 
tutory modification, may make the performance 
of what has been contracted illegal. Where A 
contracts, eg., to take in cargo for B at a foreign 
port, but, befor ethe contract can be performed, 
A's Government declares war against the country 
in which the port is situated, the contract be¬ 
comes void. 2 

(ii) Or the possibility may be displaced by 
reason of the destruction of the subject-matter 
of the contract or the failure of what was regard 
ed by both contracting parties as its foundation. 
Where the contract relates to the use, or posses¬ 
sion, or any dealing with a specific thing, whose 
existence is necessary to the performance of the 
undertaking, the perishing or destruction of that 
thing, without default in the party, is held, even 
under the Common Law, to excuse the perform¬ 
ance, because, from the nature of the contract, 
it is apparent that both parties contracted on the 
basis of its continued existence. 3 The leading 
English case on the point is Taylor v. Caldwell.* 
There the defendants had agreed to let certain 
gardens and a music-hall to the plaintiffs on four 
specified days to come, for the purpose of giving 
a series of concerts, at and for a specified rent 
for each of the said days. The defendants were 



1 “S 56 evidently refers to a 
ca^e in which the performance of 
a contra:! becomes tm possible 
otherwise than by reason of the 
default of the promisor,” Ganga 
JJei v. Amram, [1907 ] 4 A.L.j K,, 
778, 780 

* I C. A., s 56, ill. U\ Cf. 
Esposito v. Bowden ) [1857) 7 El. 
& BL, 763 ; Baity v. Dt Crespigny, 

44 


[1869] 4 y. B., 1 So, Distinguish 

Bombay & Persia Steam Nav . Co. 
Ld v Ruhattino Co, Ld ,, [1889] 
14 Bom , T47. 

6 Lawson, Con , s. 445, p, 510. 
As to the civil law, see Pothier, 
Ohlig , pt, 3, ch. 6, 

* [*863] 32 L. J. Q. B,, 164, 6 
R.Q., 603, 
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to provide a band of music and certain specified 
entertainments, and to issue advertisements of 
the entertainments.. The plaintiffs were to pay 
j£ioo in the evening of each of the said days, 
to receive and take all the money paid by persons 
entering the gardens, and to provide the neces¬ 
sary artistes for the entertainments. After the 
agreement was entered into, and before the day 
arrived for the first concert, the music-hall was 
accidentally destroyed by fire. Blackburn, ]., 
delivering the judgment of the court, said, “ We 
find that the parties contracted on the basis of 
the continued existence of the music-hall at the 
time when the concerts were to be given, that 
being essential to their performance.. We think 
therefore, that the music-hall having ceased.to 
exist, without fault of either party, both parties 
are excused • the plaintiffs from taking the garden 
and paying the money, the defendants from per¬ 
forming their promise to give the use of the hall 
and gardens and other things.”' An Indian 
illustration may be found in the case of I rider 
Per shad v. Campbell. 3 Here a sub-tenant of 
certain lands had agreed to cultivate indigo there 
for a specified period, but during the continuance 
of the agreement, his immediate landlord having 
failed to pay rent, he was ejected. The Calcutta 
High Court held that performance was excused 
by the ejectment, and it did not matter that the 


1 “The principle seems to us to 
be," said the learned judge, “that 
in contracts in which the perform¬ 
ance depends on the continued ex¬ 
istence of a given person or thing, 
a condition is implied that the im¬ 
possibility arising from the perish¬ 
ing of the person or thing shall 
excuse the performance/ 1 See also 
Howell v. Coupland , [1876] 1 Q. 
B D., 258 ; Appleby v. Myers, 
[1876] 2 C. F., 651 ; Nickoll v. 


Ashton , [1901] 2 K4 B. f 126. Cf. 
T. P. A., a. 108 (,?), “ If by fire, 
tempest or flood or violence ot an 
army or of a mob, or other irresist¬ 
ible force, any material part of the 
property be wholly destroyed or 
rendered substantially and penrian - 
ently unfit for the purposes for 
which it was let, the lease shall, at 
the option of the lessee, be void.' 

4 [188] I 7 Cab, 474* 
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sub-tenant might have paid up the rent and thus 
averted dispossession. The judgment is perhaps 
not quite satisfactory, but the actual decision 
seems to be within the letter of the section. 

A good illustration of the case, where the 
foundation of the contract failing, the parties are 
discharged, is afforded by the facts of Krell v. 
Henry . 1 * It will be remembered that the corona¬ 
tion procession of our King-Emperor was to have 
passed through London on June 26 and 27, 1902, 
but owing to His Majesty’s illness no such pro¬ 
cession took place. Henry had agreed to hire 
the use of one of Krell’s rooms with the object 
of witnessing the intended procession, and paid 
some money, but subsequently refused to pay 
the balance of the rent. The Court of Appeal 
held that Krell was not entitled to recover this, 
since the taking place of the procession was the 
foundation of the contract in the view of both the 
parties.’ 

(iii) Lastly, where the contract is for personal 
services, possibility of performance may be des¬ 
troyed by death, sickness or misadventure of the 
promisor. 3 Where, eg a player contracts to act 
at a theatre for six months in consideration of a 
sum paid in advance, and then falls ill, perform¬ 
ance is excused during the period of his illness. 4 * * * 8 


1 [1903J 2 K.B., 740. Distin- 

guish Elliott v, Crutchley ) [1904] 

[ K. B,, 565. 

* This case may also be regarded 

as an illustration of a contingent 

contract where the contingent 

event becomes impossible, Pollock, 
/. C. A 164. 

8 Cf. per Pollock, C, B. : “All 
contracts for personal services 
which can be performed only dur¬ 
ing the life time of the party con¬ 
tracting are', subject to the implied 
condition that he shall be alive to 
perform them. A contract by an 
author to write a book, or by a 


painter to paint a picture within a 
reasonable time, would in my 
judgment be deemed subjeet to the 
condition that if the author became 
insane, or the painter paralytic, 
and so incapable of performing the 
contract by the act of God, he 
would not be liable personally in 
damages any more than his exe¬ 
cutors would be if he had been pre¬ 
vented by death.’* Hall v. Wright, 
[1858] E. B.&E., 746, 793. 3 Page, 
Con. t pp. 2116, sqq. 

* I.C.A., a. 56, ill. (e). Ch Kobin* 
sonv . Davison, [1871] 6 Ex*, 269, 


Krell v. 
Henry, 
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The above considerations make it clear that 
where there is a contract for the conveyance of 
an estate, arid, say, by an accident no estate is 
left, there can be no conveyance. 1 Where there 
is an agreement for the sale and purchase of 
goods and chattels, and after the agreement but 
before the sale is completed, the property is des¬ 
troyed by casualty, the loss must be borne by the 
vendor, the property remaining vested in him at 
the time of its destruction.® And no reason can 
be given why the same principle should not be 

applied to real estate. 3 _ . 

But acting upon the maxim that equity looks 
upon that as done which is agreed to be done, 
Chancery Courts in England have inttoduced a 
fiction making an agreement to purchase equiva¬ 
lent to an actual purchase. 4 In contemplation of 
equity therefore what we should call a contract 
for sale does not practically differ in its effects 
from a contract of sale. 5 And according to the 



Summary, 


Equitable 

conversion. 



destroyed by tire the loss falls upon 
the party who is the owner at the 
time ; and if the owner of a house 
and land agrees to sell and convey 
it upon the payment of a certain 
price which the purchaser agrees to 
pay, and before full payment the 


E ay, and before luu payment ujc 
ouse is destroyed by accidental 
fire, so that the vendor cannot 
perform the agreement on his part, 
he cannot recover or retain any 
part of the purchase money,' Wells 
v. Calnan , i07Mass. f 5 * 4 - Goldman 
y r Rosender [1889] N.Y, 7 $) 
£ Keener. 431 But see Kenney 
v. Wexham, [1822] 6 Madd,, 

35$) * Keener, 80. 



contract for purchase is \wy 
different at law and in equity, At. 
law the estate remains the esta>e 
of the vendor ; and the money that 
of the vendee. It is not so here. 
The estate from the sealing of the 
contract is the real property of the 


contract for 


s Tar ling v. Baxter, [1827] 

9 Dow. & kyl , 27b ; Hinde v. 
Whitekonse' [1806] 7 East, S 5 ^ i 
Minetty [1809] n East, 


vendee.”) A ti rvn ■ 
Bruu?iing[l86 o] 8 H.L.C., 24a* 



)»; 
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doctrine of equitable conversion, “if a contract of 
purchase is to be completed at a given period, 
and the title is finally made out, the parties con¬ 
tinuing in treaty, and the purchaser not by any 
acts released from his bargain, the estate is con- 
sidered as belonging to the purchaser from the 
dale of the contract, and the money from that 
time as belonging to the vendor. 1 In a case, 
accordingly, where the intending purchaser had 
declared himself satisfied with the title, but the 
deeds were not ready for execution, and the 
houses contracted to be sold were burnt down 
without any fault of the vendor, who thereupon 
sued for specific performance, Lord Lldon re¬ 
marked. “As to the mere effect of the accident 
itself no solid objection can be founded upon that 
simply ; for if the party by the contract has 
become in equity the owner of the premises, they 
are his to all intents and purposes. 1 hey are 
vendible as his, chargeable as his, capable ot 
being encumbered as his ; they may be devised 
as his • they may be assets ; and they would 
descend to his heir.”* The doctrine consequently 
is well settled in England that where the title 
in equity has passed, the thing sold is at the risk 


1 Harford v. Pwritr , [1816] i 
MaddL, 534 . 538. From the date 

of the contract the purchaser is in 
equity the owner "1 j 

soldi though not absolutely, but 
subject to the ' that the 

contract be spcdticalty enforceable. 
Broome v. Momk % f 1805] \ cs., 

597; Lyvt&hl v. Edwards* [tST 6 ] 2 * * * 
Clu D , 4QQ> 2 Keener, 360. Sugaen, 
, 1 S 1>3 ; T Williams, 1 
43^40/ But see Larurdetl, Eq. 
fur, 63-5, who point t v%bcn 

bftrferittftim of a contract U 
•:\1 in equity, the performance 
may relate back to the time hxeci 
by the contract fov its perform¬ 


ed but not to the time of mak* 
x the contract * , 

* A/w V. ,1; SOI] 6 Ves. f 

q, 1 Ali o?. 22S ; Robertson v. 

Mon, [1849] 12 Beav., JO 

ft t io6r ; Brewer v, Herfrot, 
86->j JO Md, 30t. 2 Keener. 421. 
isiinguish Bx par it Minor, i. ,s 55l 
1 V«» , 559. 2 Keener, 420. U. 
1 < A„ ». 1 , ill. W ; Spptltiit v . 
uhn [1906] 10 L. R. A., N.S., 117 - 
UK,. • . ■ 1 Keen r 1 C« 
i I ji w Rev j 1. Prof. W il listen ws 
rcibly argued that the loss in 
ich cases should be borne by the 
my in possession, 9 Harv. h. K,, 
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of the purchaser who must bear all subsequent 
losses, and is entitled to all subsequent > gains ; 
subsequent events can neither determine the 
contract nor give either party a right to resist its 
performance. 1 A contract to sell for an annuity 
has been held not to be avoided by the death of 
the annuitant, even before any payment, 3 nor a 
contract to purchase shares in a company by its 
failure or winding-up before transfer of the 
shares. 3 

But as Dean Langdell, who has examined the 
whole doctrine of equitable conversion with great 
ability, 4 has pointed out, this doctrine has “ noth¬ 
ing to do with the relations between the vendor 
and the vendee, and consequently nothing to do 
with the question whether the ownership of the 
land has passed from the vendor to the vendee. 
It is a matter entirely between one of the con¬ 
tracting parties and his representatives, and in 
regard to which the other contracting party 
neither has any right, nor is subject to any duty. 
In a word, it is not the contract qua contract 
that effects the equitable conversion but the con¬ 
tract as expressing the intention of one of the 
parties to it in reference to a matter within his 
exclusive control.” s “An agreement to convey,” 
to quote the same authority, “ is very far from 


1 Per Lord Manners, Resell v. 
Hussey , [1813] 3 Ball & Beat-, 
280, 287, 12 R. R ( , 87 ; Fry, s. 
914. Two exceptions seem to 
have been recognised : ^1) if the 

loss is due to the vendor s negli¬ 
gence he must answer for it ; ( 3 ) 
if vendor agrees expressly to deli¬ 
ver possession of the premises in 
the same condition in which they 
are at the time of the bargain, 
he must bear the loss resulting 
from fire or other accident. 
Marks v. Tickenor , [1887] 85 Ky., 


536, See 2 Keener, 430. 1 Ames, 

229 n. Cf. 1 Williams, F, & P., 
441 71. ; Counter v. Macpherson 
[1845] 5 Moo. P. C., 83, 2 Keener, 
+ 12 -~ 

* Mortimer v. Capper , 

I Bro. Ch. ? 156. But see Pope v. 
Roots , [1774] 1 Pro. P. C., 370 . 
Cf. also S.R.A., s. 13, ill. {&). 

3 Paine v. Hutchinson^ [1867] 
3 Eq,, 257, 3 Ch., 388, 

* Harm. L, Rev , Vols. XVIIf 
and XIX. 

5 Pq- 
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being, in equity, an actual conveyance. It is 
only by specific performance that equity ever 
converts an agreement to convey into an actual 
conveyance. By specific performance, however, 
equity converts an agreement to convey into an 
actual conveyance at law as well as in equity. 
How, then, can specific performance impart to 
an agreement to convey any further effect or 
operation in equity than it has at law ? Only 
by making the performance of it relate back. 
Even, therefore, if equity made every perform¬ 
ance (whether compulsory or voluntary) of an 
agreement to convey relate back to the date of 
the agreement, it would by no means follow that 
an agreement to convey would, in equity, be an 
actual conveyance. The operation of such an 
agreement in equity would still be wholly depen¬ 
dent upon its operation at law, i.e., it could never 
operate in equity unless and until it operated at 
law. Since then, it is only such conveyances as 
are actually enforced in equity that relate back, 
and since, of all conveyances that are made 
(even of land), not one in a million is enforced 
in equity, the statement that an agreement to 
convey is in equity an actual conveyance seems 
extraordinary .” 1 

It is not necessary for me to pursue this con¬ 
troversy further. In India, as we know, the ad¬ 
ministration of justice does not suffer by reason 
of any unnatural divorce between law and equity. 
The Transfer of Property Act declares—“ A 
contract for the sale of immoveable property is a 
contract that a sale of such property shall take 
place on terms settled between the parties. It 
does not, of itself, create any interest in or charge 
on such property."* It further enacts, “The 


» Langdell, Eq. 63 n. * T. P. A., s. 54. 


Indian law* 


T. F\ A,, ss, 
54 > 55 - 
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I. c. A., 

s 86 . 


A 7 < peril 

domino . 


S,R.A.,s> 13. 


buyer is bound, where the ownership of the pro¬ 
perty has passed to the buyer, to bear any loss 
arising from the destruction, injury or decrease 
in value of the property not caused by the 
seller.” 1 A reference to section 86 of the Con¬ 
tract Act_“ when goods have become the 

property of the buyer, he must bear any loss 
arising from their destruction or injury —makes 
it clear that the Indian law does not recognise 
any distinction between real and personal pro¬ 
perty in respect of this matter. 2 In the case of 
immoveable property no doubt here, as in Eng¬ 
land 3 a conveyance distinct from the contract 
is always required. We begin with negotiations, 
which result in an agreement, but there is no 
transfer of property till there has been delivery 
of possession, in the event of the property being 
of small value, or the execution and registration 
of a deed in writing. 4 Before conveyance the 
property belongs to the vendor, it is only after 
conveyance that the title to the estate passes to 
the purchaser. The maxim of law is res pent 
domino 5 Depreciation in value must be borne 
by the owner for the time being, 6 and apprecia¬ 
tion in value must enure to his benefit. 7 

It has, however, been suggested that section 
j n Specific Relief Act, lays down the law differ¬ 
ently. 8 Let us examine this section. It runs 

*• Notwithstanding anything contained in 
section 56 of the Indian Contract Act, a contract: 


1 T P. A. s. 55 . subs. 5, cl. (cl 

• HI. M- -V, s. £* *> • 

• \VH11am*, PituPnp » <>5. 7 1 * 

• T.P.A .,».$4 . 

i, ui, tit. H ** 3 . 
»oth*r, Omt. d* pt. W. 

\fartim** v. KttMng, [w*] 7 
2- B., 453, 454* 


8 Cf Pooh v. Shergold ) [1786] 
I Cox., 373. _ 

* T.P A., %. 55* 6 . (•) Cf. 

Ejt pa r <* Manning, [ 1 727] 2 P. 
Wrnv, 410; Monro v. Taylor , [ 1 * 5 °] 
f K*re f 5 ,T, LO, aflfd. 3 MAG* “U- 
B _Gour. T. P. A „ 518 ? Mitm, 
8 Jtui n i 55-6, 
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is not wholly impossible of performance because 
a portion of its subject-matter, existing at its 
date, has ceased to exist at the time of the 
performance.” 

This section is framed as an exception to 
section 56 of the Contract Act, 1 and its obvious 
meaning seems to be that supervening impossi¬ 
bility, where it affects only a part of a contract, 
will not discharge the whole contract. To take 
a simple illustration, suppose there is a contract 
for the sale of some land and a house,—a valid 
and possible contract at its inception,—to be 
performed at some future time. Before the date 
fixed for performance arrives, suppose the house 
is destroyed by fire. It becomes impossible there¬ 
fore for the vendor to convey the entire pro¬ 
perty he originally agreed to sell, and the pur¬ 
chaser cannot have all that he agreed to purchase. 
But the contract as a whole has not become im¬ 
possible of performance and is therefore not 
altogether void, and all that section 13 enacts 
is that, in a proper case, there may be specific 
performance of the portion which it is still possible 
for the parties to perform. 2 There is nothing in 
this which conflicts in any way with section 54 
of the Transfer of Property Act. Section 13, 
Specific Relief Act, must be read along with the 
following sections, and when a case under it 
arises, the principles relating to partial perform¬ 
ance of contracts, which l have already discuss¬ 
ed, 3 will have to be applied 

1 Nelson, S,RA. t 133 H|s promise, conditional upon per- 
‘summary of the doctrine of s. 13’ formance by A* Having made an 
is, however, different : “ Because unqualified promise, by it he must 

A owing to a special inevitable stand” (p. 135 )- 
accident, is unable to perform his Cf. Schuster, German 

promise, it is no reason why B LaWi 169. 

should not perform his, especially * Ante, 215 sqq. EppsUin v. Kuhn 
as he might have protected himself [1906] 10 L.R.A , N.S., 1x7. 
by making the performance of his 

45 
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The illustrations to section 13, however, are 
not so easily disposed of. Illustration (a) is 
framed upon the English case of Paine v. Meller ' 
and illustration (b) upon that of Mortimer v. 
Capper . 2 Now as to illustrations in Indian Acts 
it has been said that they are decisions by the 
legislature, settling points which, without them, 
would have been left to be determined by the 
judges. 3 But where the words of the enactment 
are clear, illustrations cannot be held to res¬ 
trict or alter them ; it is the section which governs, 
and not the illustrations. 4 The illustrations to sec¬ 
tion 13 do not seem to me to be in harmony with 
the section. In both cases it appears that at the 
time of the performance the entire subject-matter 
of the contract, vis., the house in illustration 
(a) and the life in illustration (b), had ceased 
to exist ; the contract therefore became wholly 
impossible of performance. However this may be, 
it is clear, that when illustration (a) was framed 
there was an idea that the doctrine of Paine v. 
Meller 5 and Hughes v. Morris 6 was not 
inapplicable to India. Since then the Transfer 
of Property Act has been enacted, and I appre¬ 
hend that no section of or illustration in the 
Specific Relief Act should now be so interpreted 
as to be out of harmony with the remainder of 
the Indian statute-book. As I have said before, 
there is no ground for limiting specific relief to 
executory contracts. 7 A frequent case in practice 
is where a conveyance relating to immoveable 
property has been properly executed and registered, 


1 fl 8 o * *3 ^ 349 - *32 ; Govinda Pillai v. Tkayammai, 

* L 1 ? 82 ] 1 Bro. C. C., 156. [1904] 28 Mad., 57, 6l. 

* Collett, ro ft. Charlesworth v, 5 [1801I 6 Ves,, 349, 

Bom. 103, 112. a [1782] 2 De G. M. & G. # 349, 

* r Blackstone, Com,, 183; Ifanak 355*. 

v, Mshin [1877] 1 All, 487, 495 ; ! Ante, 27. 

Koylash v, Sonatun [1881] 7 Cal, 
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but possession has not yet been delivered, or 
the purchase-money in whole or in part has yet 
to be paid. In such a case if after the execution 
of the deed, the premises sold were devastated 
by fire, tempest, earthquake or flood, the contract 
could not be avoided. That is how I would 
apply illustration («) to section 13 of the Specific 
Relief Act, 

Where the contract is not absolute and un¬ 
conditional, even Western courts will not pro¬ 
bably take a different view. In the case of Counter 
v. Macpherson ,* the Privy Council had to con¬ 
sider an agreement for a lease for five years, 
where the landlord had undertaken to erect by 
a certain date a new warehouse, on part of the 
ground to be demised, and to put the old ware¬ 
house in repair, and the amount of the rent was 
to be determined with reference to the amount 
of the landlord’s expenditure on the buildings. 
The whole premises were subsequently destroyed 
by fire. The Judicial Committee held that it 
was a condition precedent that the premises 
should be put in repair before the lease was 
granted, and that, as the landlord had not per¬ 
formed his engagement within the time limited, 
the warehouse had not become the property of 
the lessees, and the contract could not be en¬ 
forced in equity. 2 So where the plaintiff had 
contracted to sell and the defendant to buy a lease¬ 
hold interest in land to commence in the future, 
but, before this future date arrived, an ocean storm 
washed away a part of the land, an American 
court refused to decree specific performance. 3 

Where the contract is in respect of a contin¬ 
gency, neither party can complain if the con- 


Co 1 tract 
coivditionai 
and not 
absolute* 


Contingency* 


1 [1845] S M. P.C., 83. 

5 Ibid, 1O5, Langdell, Eq . 

60 n. 

* Hugueniit v, Courtenay, 5; 


Am. Rep., 688. Distinguish Whit¬ 
lock v. Asburn Lumber Co t) [1907] 
iaL.R. 1214, 
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tingency turns out unfavourably to him, and the 
equities may be somewhat different. 1 Where, 
again, there is a unilateral agreement to convey 
property, the vendee having already paid the 
price, the vendor may even be treated as trustee 
for the purchaser, and a suit to compel the per¬ 
formance of such an agreement partakes more 
of the nature of an action by a cestui que trust 
against a trustee than of one for specific perform¬ 
ance of a contract. 2 

I must here notice a corollary of the English 
equitable doctrine just considered. Where 
subsequently to the contract for the sale of a 
house it is burnt down, not only must the 
purchaser bear the loss, but, in the absence of 
any provision in the contract, he will not be 
entitled to the benefit of an existing insurance 
against fire effected by the vendor. 3 The reason 
given is that the contract of insurance is a 
collateral contract, which cannot be considered to 
be appurtenant to or necessarily connected with 
the use and enjoyment of the property agreed to 
be sold. 4 It may be doubted, however, if this 
conclusion is in harmony with the doctrine of 
equitable conversion which regards the relation 
between the vendor and the purchaser from the 
date of the contract up to the completion of it 
as that of trustee and cestui que trust , 5 and it is 
certainly not founded on what James, L. J., called 
“the natural equity which commends itself to the 


1 Cf. per Leach, V. C., Kenny v. 
Wtxhatn^ [ 1822] 6 Madd., 355. 

* Laftgdell, tiq. J. s 64. 

* Poole v. Adams t [1864! 33 

L.J. Ch.j 639 ; Rayner v. Preston , 
[1881] Ch. IX, I Ames, 230, 
a fig , 14 Ch. D., 297, Cf. CnsteUaiu 
v. Preston, [1883] II 380, 

2 Keener, 427. 


* Per Cotton, L.J.* Rayner v. 
Preston f supra. 

* Lysaght v. Edivards , [1876] 

2 Ch. 499, 2 Keener, 360, is the 
great case upon this point. CL 
Shaw v. Foster , [1871] 5 H. L., 
321 ; Clarke v. Ramuz , [1S91] 2 
Q. B-, 456, 1 Ames, 222, 
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general sense of the lay world not instructed in 
legal principles.” 1 That learned judge, in a forcible 
dissenting judgement, said, “I hold it to be an 
universal rule of equity that any right: which is 
vested in a trustee— any benefit which accrues 
to a trustee from whatever source or under 
whatever circumstances, by reason of his legal 
ownership of the property—- that right and that 
benefit he takes as trustee for the beneficial 
owner... The policy of fire insurance is not, in 
my opinion, a collateral contract, it is not a 
wagering contract, a contract that if a fire 
happens then a certain sum of money shall be 
paid to the insured ; it is in terms and in effect 
a contract that, if the property is injured, then 
the insurance company will make good the 
actual damage sustained by the property. That 
damage, and that damage only, gives the right 
and is the measure of the right, and it seems to 
me impossible to say that it is not by reason 
of the legal ownership and in respect solely of 
the injury done to that legal ownership that the 
right to recover from the insurance company 
accrued to the insured.” 2 His Lordship’s 
conclusion that the purchaser could recover the 
insurance money from the vendor, has been 
approved in America 3 and adopted in India. 

Section 49 of the Transfer of Property Act 4 lays T. p. a., s. 
down: 49- 

“Where immoveable property is transferred for 
consideration, and such property or any part 
thereof is at the date of the transfer insured 
against loss or damage by fire, the transferee, in 
case of such loss or damage, may, in the absence 


1 Ray tier v. Prestfin^ supra, I 
Ames, 231. 

* Ibid, 232, 

* 2 Pomeroy, Eq m s. 860, p. 


1391 j 1 Ames, 234, tu 1. 

* The section, which is rather 
loosely worded, seems to have been 
settled in the Bill of 1879. 
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of a contract to the contrary, require any money 
which the transferor actually receives under the 
policy, or so much thereof as may be necessary, 
to be applied in reinstating the property.” 

So in respect of the corollary of the rule too 
the English and the Indian law do not seem to 
be identical. 1 

Bankruptcy or insolvency of the promisor also 
discharges a contract under the Common Law, 2 
and the Insolvent Debtors Act, 3 which is 
applicable in the Presidency towns, supports a 
similar doctrine. But in England it has been held 
that, notwithstanding bankruptcy, the equitable 
liability to perform a contract specifically remains 
unimpaired, 4 and there is no reason why in India 
a different rule should be adopted. 

(e) Denial of tke Breach. 

The last legal defence to an action for 
damages for breach of contract is a plea 
disputing the facts alleged to constitute the 
breach. This plea, however, does not displace the 
court’s jurisdiction to decree specific performance, 5 
it affects only the question of damages. 6 In 
a contract of sale, e.g., the.vendee has the right, 
immediately upon the execution and delivery of 
the contract, to apply to the court of equity for a 
specific performance, and the only consequence of 

* Cf. Schuster, German Civil 16, 20. Cf, Williams, Bankruptcy , 

Law , 169. 205 sqq. 

* Stat, 46 & 47 Viet, c., 52, s. 56, h 2 William. V. & P } 991 ; also 

also ss. 30, 37; Stat, 53 and 54 987, “A breach of the contract 

Viet, c., 71, s. 3 (12). is not necessarily a condition pre- 

H Stat, II & 12 Viet, C. 2T. cedent to obtaining this relief, 

1 Pearce v. Bastable s Trustee, though it is usually requisite to 

[1901J 2 Ch M 122 ; Re Reis induce the court to interfere.' 1 
[1904J 2 K. B., 769. Cf. Bailey But see 3 Page, Con. s. 1614, p, 
v. Thurston , [1903] 1 K.B., 137. 2448. 

The Provincial Insolvency Act B Bass v. Clwley, f XS29I Taml., 
(Ill of 1907) throws but little So, 48 E.R., 33. 
light on the subject ; see esp. ss. 
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such immediate application will be to charge him 
with costs, but the relief cannot be denied him 
merely because the suit may be ill advised, hasty, 
and unnecessary. 1 As Allen, J., explained, “the 
distinction between an action for a specific 
performance in equity and a suit at law for 
damages for non-performance, is this, that in 
the latter the right of action grows out of a 
breach of the contract, and a breach must exist 
before the commencement of the action, while 
in the former the contract itself, and not a 
breach of it, gives the action.” 2 

Equitable Defences. 

I have now disposed of the various pleas that 
would be considered equally relevant and equally 
good whether raised in an action for damages or in 
one for specific relief. But, as we have seen “an 
action for a specific performance is an appeal to 
the equitable jurisdiction of the court,—the relief 
is matter not of absolute right in the party, but 
of sound discretion in the court ; and to sustain 
such an action the granting of such relief must 
appear to be entirely equitable. The court will 
never compel a performance specifically when, 
looking at all the circumstances on both sides, 
it is apparent that injustice would thereby be 
done.” 3 As another American judge put it in 
language at once happy and forcible, “Such an 
application is addressed to the sound discretion 
of the court. Not every party, who would be 
entitled as of right to damages for the breach of 
a contract, is entitled to a decree for its specific 
performance. Before granting such a decree, the 


1 Bruce v. Tilton, [1862] 35 
N. Y., 194, 1 Ames., 348. 

Ibid, t Ames. 347. 


8 Per Strong, Clarke v. Ro¬ 
chester R. R, Co., [1854] 18 Barb., 

35a i Ames, 411. 
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court should be satisfied not only of the existence 
of a valid contract, free from fraud, and enforcible 
at law, but also of its fairness and its harmony with 
equity and good conscience. However strong, 
clear and emphatic the language of the contract, 
however plain the right at law, if a specific per¬ 
formance -would, for any reason cause a result, 
harsh, inequitable, or contrary to good conscience, 
the court should refuse such a decree and leave 
the parties to their remedies at law. In an 
equity proceeding, the complainant must do 
equity and can obtain only equity ." * 1 II We accord¬ 
ingly find there are several peculiar pleas that 
may be raised in answer to a suit for specific 
performance of a contract which are taken into 
consideration by courts purporting to act 
according to the dictates of justice, equity 
and good conscience, but which cannot avail 
a defendant when sued for compensation for a 
breach of contract. I now proceed to examine 
these equitable pleas. But it is necessary to 
premise that whatever the reason may be 
which induces a court to refuse specific relief, 
it must have some reference to, some 
connection with, the contract itself, or the duties 
of the parties in relation to it. “We have never 
found a case,” remarked Gilfillan, C. J., “where 
the court refused the relief as a means of 
enforcing some independent claim of the 
defendant against the plaintiff, nor because the 
defendant bad some independent claim which he 
might not be able to enforce against the plaintiff. 
If such could be regarded as an equitable reason 


' Per Emery, J.» Mansfield v, 
Sherman , [1889] 81 Maine, 365, 

I Ames, 385. Per Knowlton, J., 

II Courts of equity will grant relief 
only when the plaintiff asks for that 


which in equity and good cons¬ 
cience ought to be granted," 
Chute v. Quincy , [1892] i$6 Mass,, 
189, 2 Keener f 1004. 
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for denying relief, every action of the kind might 
involve the investigation of all unclosed transac¬ 
tions between the parties, whether relating to the 
contract or subject-matter of the action or 
entirely distinct from it.” 1 

(a) Uncertainty of the Contract. 

Speaking of contracts which a court, of equity (<0 Contract 
will enforce, “ nothing is more, established in this uncertain - 
court,” said Lord Hardwicke, “ than that every 
agreement of this kind ought to be certain, fair, 
and just in all its parts. If any of those ingre¬ 
dients are wanting in the case this court will not 
decree a specific performance.” 3 And Lord 
Rosslyn ruled in a similar strain, ” I lay it down 
as a general proposition, to which I know no 
limitation, that all agreements, in order to be 
executed in this court must be certain and defin¬ 
ed : secondly, they must be equal and fair,- for 
this court, unless they are fair, will not execute 
them : and thirdly, they must be proved in such 
manner as the law requires.” 3 

The first requirement then that a contract Certainty, 
sought to be specifically enforced must satisfy, 
is certainty, definitude. As a matter of construc¬ 
tion words have the same meaning in equity and 
in law. 4 But a contract may not be so absolutely 
uncertain as to be void within the meaning of 
section 29, Indian Contract Act, yet it may be 
such that its terms the court cannot find with 
reasonable certainty, owing either to imperfect 
specification or to vague description. In such 


' Thompson v. Winter, [1889] [1797] 3 Ves,, 402, 420. 

42 Minn., 121, 2 Keener, 1045. * Tiller v. Thomas, ("1867! 3 Ch , 

Buxton v. Lister. [1746] 3 61 ; Terry & White's Contract 

Atb - 386. r 18861 32 Ch. D.. 20. 27. 


Lord Walpole v. Lord Or/ord, 
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case there will be no specific performance, 1 though 
breach will give rise to a right to sue for compen¬ 
sation. The reason is plain. In an action for 
damages, all you have got to show is that a con¬ 
tract has been broken ; but when you ask a court 
to enforce it in specie , it is not enough to show 
that there is a contract, it has to be shown clear¬ 
ly what the exact nature and exact scope of that 
contract is, so that the court may be in a position 
to render a decree which can be carried into 
execution. 2 The plea of uncertainty must, how¬ 
ever, be distinguished from one of incompleteness. 
“ The element of completeness denotes that the 
contract embraces all the material terms; that of 
certainty denotes that each one of those terms 
is expressed in a sufficiently exact and definite 
manner. An incomplete contract, therefore, 
is one from which one or more material terms 
have been entirely omitted. An uncertain con¬ 
tract is one which may indeed embrace all the 
material terms, but one or more of them is ex¬ 
pressed in so inexact, indefinite, or obscure 
language, that the intent of the parties cannot 
be sufficiently ascertained to enable the court to 
carry it into effect.” 3 

An agreement which is not so definite in its 
terms or in its nature as to make it certain that 
better justice will be done by attempting to en¬ 
force it than by leaving the parties to their 
remedy in damages, is not one which the court 
will specifically perform. 4 There may even be 
ground for doubting if both parties to it under¬ 
stood it alike. 5 It may not be clear that the 

1 S.R.A., s 31 , cl. (c). Cf. * Fry, 9. 386 ; Waterman, $,151. 

Chunder Sikkur Mocker jee v Col - * Pomeroy, 8 . P , 8, 145. 

lector of Midnapore. [1878] I 4 Wilson v. Northampton & B. f. 

C.L.R., 384. Huse etc. Co. v By. Co.. [1874! 9 Ch., 279, 

Heinze . 102 Mo,* 245 ; Stanton v. 5 O'Brun v. Pent* , 48 Md., $63 ; 

Singleton , 47 L. R, A., 334, Coles v. Bowne , iq Paige, 526 ; 



REASONABLE CERTAINTY. 363 

party defendant meant to contract to the extent 
that he is sought to be charged. 1 The contract 
must be clear, definite and unequivocal, leaving 
no room for any reasonable doubt.’ But the 
certainty that is required need be only a reason¬ 
able one, having regard to the subject-matter of 
the agreement, its object, the situation of the 
parties and the circumstances under which, and 
with reference to which, the agreement was made, 
so that on a fair construction of its terms there 
can be no good reason to doubt what was intend¬ 
ed. 3 In the case of a contract for sale, eg., 
the parties, the price and the land or other 
subject-matter must be indicated with sufficient 
definiteness for identification or ascertainment. 
If I agree to convey “my house” and I happen 
to own three houses, the uncertainty as to the 
subject-matter will vitiate the contract. 4 But if 
I own only one house, there is no uncertainty. 5 
In some cases the thing may not admit of precise 
specification. In the case of undivided property 
“ the judgment-debtor’s right to get by division 
or separation 150 bighas of land by measure¬ 
ment” has been held to be a description specific 
enough. 6 And where a Mahomedan lady in her 
father’s life-time purported by deed to relinquish 
“all her rights and claims to any property there 


Lawson f Con^ 566-7., Where the court 
is unable from all the circumstances 
of a case, to say whether the minds 
of the parties met upon all the essen¬ 
tia,1 particulars, or if they did, then 
cannot say exactly upon what 
substantial terms they agreed, or 
trace out any practical line where 
their minds met, specific perform¬ 
ance will be refused. Blanchard 
v. Detroit R. R, Co 2 >i Mich., 44. 
Waterman, 199, 200. 

1 Harnett v. Yielding , [1805] 

2 Sch. & L„ 549, 554, 9 R. R„ 98 ; 
Lehmann v. M'Arthur , [ 1868j 3 


Ch., 496. * 

* McKee v. Higbee , 79 S.W., 407 : 
2 Pomeroy, Eg* R., raS7, n , 9. 

3 Marshy. MtUigan , [1857] 3 Jur. 

N. S, 979 (Woodfv.C ). 

* Farthing v, Rochelle, 43 S.E., 
I ; Rarnpe v. Buckler , 203 UL, 384 
p‘lots in either section 8 or 9”;. 

5 Cf. JDeojit v. Pitambar, [1876] 
1 All., 275 ; Ogilvie v. Fol/ambe, 
[1817] 3 Mer., 53 ; Waldron v. 
Jacob , [1868] 5 Eq , 131, 

* Rudra Perkask v. Krishna 
Mohun , [1886] 14 Cal, 24I. 
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may be on her father's death," the document 
was said to contain not only a sufficient, but the 
only, description that could be given of the pro¬ 
perty meant. 1 And not only must the specific 
thing be identified, it must be defined. 2 Eg ., a 
reservation in a contract for sale of an estate of 
“ the necessary land for making a railway through 
the estate to Prince Town" has been held to 
make the contract uncertain. 3 And a contract 
for the purchase of “the land required" for the 
construction of a railway at a specified rate per 
acre, which contained provisions about roads, 
etc., to be made according to the agreement 
between the land agents of the railway company 
and the vendors, was characterised by Knight 
Bruce, L.J., as, “too vague, too uncertain, too 
obscure to enable this court to act with safety or 
propriety." 4 

A contract which does not fix the time of 
performance and yet shows that a definite time 
was intended, and not a reasonable time, is too 
indefinite for specific enforcement. 3 

Similarly where the consideration named in a 
contract for sale was that the purchaser should 
erect on the land “a certain building,” 6 or where 
a landlord agreed to renew a lease for as much 
as any one else would pay, 7 the contract was held 
objectionable for uncertainty. So an agreement 
“to fey out fiiooo in building” on specified lands 
has been deemed to be too uncertain. 8 


1 Abdool Hoosatn v. Goolam H Mastin v. Halley, tfl Mo., 196 

Hosain 7 [1905] 7 Bom. L.R., 642. Cf. Wilson v. Northampton & /■ .- 

* 2 Pomeroy, Eq R ., 1290. Ry, Co , [1874] 9 Cb„ 279 (agree- 

« Pearce v. Watts,[1 875] 20 Eq., merit to build “ station’ without 

492 (JesselJ M R.). further description or particulars). 

1 Stuart v. London & N. W. Ry 7 GUst.on v, Sigmund , 27 Md., 

Co t , [18$*] iSBeav., 5 i 3 - 334 * 

3 Oxford v. Crow, [1895] 3 Ch., 8 Mostly v. Virgin , [1796] 3 

535 ; 3 Page, Con., 2444. Ves., 184. 
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So where a person subscribed “fifty dollars 
and the lot to build on” to a subscription paper 
to build a church, but did not state the extent 
or boundaries of the lot, a bill for specific 
performance was dismissed/ 

In a similar way it has been held to be an 
insuperable difficulty in the way of maintaining 
a suit for the specific performance of a contract 
to convey or devise a house and lot, that it was 
doubtful who the parties were to whom the 
conveyance or devise was to be made. 3 And 
where the owner of real estate promised in a 
general way to establish a right to pass over 
it, but made no specific contract with any 
person permitting him to do so, the courts 
refused to interfere. 3 

So an agreement in general terms for the 
construction of a railway according to speci¬ 
fications to be prepared by the engineer of 
the company for the time being, 4 a contract 
for the lease of a house, providing that it 
should be put in thorough repair and handsomely 
decorated according to the present style, 5 and 
an agreement by the owner of a refreshment- 
room to give accommodation there for the sale 
of his goods to a vendor thereof, and to fit 
it up with the necessary appliances, 6 are all 
contracts in which the plaintiff’s remedy has 



1 Church of the Advent v, 
F<irrcw, 7 Rich. Eq , 378 (bill 
filed after subscriber's death against 
his devisee). 

a Skanton v Miller , 58 N Y,, 
192. 

* Hall v, McLeod, 2 Mete. 
(Kentucky), 98, Waterman, s. 155, 
P- 205^ 

4 Sgu/A Wales Ry. Co* v. Wythes, 
l ' : t 1 ^ M Jk G., 

* Taylor v. Partington , f r 8 q< ! 
7 De G.M. & G„ 32S. Cf. S.RA.s. 


21, ill. (ll) of cl. (1$). Ruskbrook v. 
0 \ Sullivan^ [1908] 1 Ir R., 232, 
Distinguish Jones v. Parker , [r8q$] 
163 Mass., 564, and Lawrence v. 
Saratoga Lake Ry. Co., [18851 36 
Hun, 467 (agreement to build “neat 
and tasteful station building-”). 

H Paris Chocolate Co, v. Crystal 
Palace Co [l8^cj 2 Sm Si G& 

119; S.R,A m S. 21, ill. Ofcl.(c), the 
amount and nature of the accom¬ 
modation and appliances are unde¬ 
fined, 
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Parties. 
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been held to be compensation and not specific 
performance. 

Va K ue But a court will endeavour to put a 

to be reasonable interpretation upon vague expressions 

reasonably j n an agreement. 5 Indefinite terms like “et 
P catera? "“other works,” “more or less” ( in 

specifying area of land), 2 may be understood 
with sufficient certainty by reference to the 
words to which they are added and the 
surrounding facts of the case, 3 and where general 
expressions are used, the details may be 
supplied by law. 4 Where two railway companies 
agreed that one should have the use of the 
line of the other for running engines, carriages 
and trucks, and for carrying traffic, Parker, V.C., 
held that “a reasonable use’’ was meant,—“a use 
consistent with the proper enjoyment of the 
subject-matter, and with the rights of the granting 
party.” 3 And in a case where the rector of a 
glebe had contracted to grant a lease thereof 
“except 37 acres” unspecified, Lord Romilly, 
M.R., repelled the objection of uncertainty, 
because the lessor could select the thirty-seven 
acres at any time before the execution of the 
lease. 6 A general description of the subject* 
matter, e.g.> “the Bank End Estate”, may suffice, 
though the agreement (of lease) may provide 


1 Saunrlerson v. Cocker mouth 
& Worthington By - Co., [1849 ] n 
Beuv., 497 (contract to “make 
such roads, ways and slips for 
cattle as might be necessary.” But 
in this case there had been part 
performance). Zeringue v, Texas & 
P.R.R , 34 Fed. Rep., 239 (stipula¬ 
tion “to build and keep in repair 
such bridges as may be necessary 
over the lands herein acquired”). 

Cf, Waterman, s 509 ; 4 Kent, 
Com., 46b ; Noble v Cookings, 99 
Mass., 231 \ Stebbins v. Eddy, 4 
Mason, 414* 


a Fry, s. 382 ; Cooper v, Hood , 
[1858] 26 Beav., 293 ; Baumann v, 
fames, [1868] 3 Ch., 508. Distin¬ 
guish Price v. Griffith , [l8£XJ I 
DeG. M. & G„ 80 (expld. Heater 
v. Pearce, [1900] 1 Ch., 341). 

4 South Wales By. Co . v. Wythes, 
supra, 888. 

5 Great Northern Ry. to. v. 
Manchester S. & L. Ry- Co., 
[1851] 5 De G. & Sm., 138, 149. 
Cf. Ross v. Purse , 17 Colo., 24 
(contract to dig well, inference 
ordinary well intended). 

6 fenkms v, Green , (No. l), 
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as to parcels let—“the boundaries to be hereafter 
defined.’’ * 1 * 

So where land was sold “at a proper rate,” but 
by reason of the extraordinary character of the 
land, which contained coal, and other valuable 
minerals, there was considerable difficulty in fixing 
a reasonable price, the Calcutta court and the 
Privy Council held that sufficient reason had not 
been made out for refusing specific relief. 3 

And there are cases in which the court will 
go to a great extent in order to do justice 
between the parties when possession has been 
taken, and there is an uncertainty about the 
terms of the contract. 3 Where therefore a con¬ 
tract, originally uncertain, has been acted upon, 
and a user and course of dealing have existed 
between the parties which give it certainty, the 
court may not feel pressed by the difficulty. 4 * What 
was indefinite originally becomes definite by the 
subsequent conduct of the parties. 3 

Lastly, where there is fraud, a court of equity 
is not inclined to listen to a plea of uncertainty. 
In Chattock v. Muller, 6 * * a contract was proved 


[i8s>8] 27 Beav,, 437 (“But; the 
right of selection must be so ex¬ 
ercised as not to interfere with the 
lessee’s beneficial enjoyment of the 
lands included in the lease’*). 
Lord Romilly was evidently dis¬ 
posed to take a liberal view of inde¬ 
finite agreements. Sitting as court 
of first instance he had sustained 
the plaintiff’s bill in Taylor v.Port- 
in glow, supra, as well as in Stuart 
v. London & 1 N, \V. By. Co., 
supra. 

1 Haywood v, Copt , [1858] 25 

Beav., 140. But cf. Agnew v. 

Southern Ave, Land Co,, 204 Pa. 

St., 752 . 

* New Betrbhoom Coal Co, V. 

Bularam Mdhata, [1880] $ Cal., 

932, P. c. 

* Per Turner, L.J,, East India 


Co v. Nuthumbadoo , 7 Moo. 

P.C., 482, 497. 

1 Per Sir VV. Erie : “With res¬ 
pect to the supposed vagueness 
of the memorandum of agreement, 
their Lordships propose to consider 
what is the true construction of 
that memorandum, having regard 
to the terms of the instrument and 
to the surrounding circumstances, 
and also in reference to the suit 
for specific performance, and to the 
conduct of the parties in the inter¬ 
val between the making of the 
agreement and thp commencement 
of the suit,” Oxford v. Provand, 
[1868] 2 P.C., 135. 

r ' Cobban v. Hetkkn , 70 Pac., 
805 ; Bank v. Garvey, 92 N. W,, 
1025. 

fl [1878] 8 Ch. D., 
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whereby the defendant had agreed that if the 
plaintiff would not try to buy a certain estate, 
he (the defendant) would try and, in the event 
of success, would transfer a portion of the estate 
to the plaintiff at a certain price. The plaintiff 
desisted, and the defendant purchased the pro¬ 
perty but refused to let the former have any 
portion of it. In an action for specific perform¬ 
ance the court directed an enquiry to ascertain 
the extent of the portion to be transferred and 
its price, and suggested that, if the said portion 
was not capable of ascertainment, the plaintiff 
might claim the whole estate. 

(b) Unfairness in the Contract . 

The second requirement that a contract 
sought to be enforced in specie must satisfy is 
fairness. This does not mean that a court of 
equity will go out of its way to see that the 
advantages to be secured to the several parties 
to the contract are reasonably equivalent, nor, 
that it requires from them conduct distinguished 
by a higher degree of good faith than the law 
ordinarily exacts from men in similar . position. 1 
But its object being to administer justice as 
completely as practicable, it has regard for 
considerations outside the strictly legal incidents 
of a contract. Therefore be a contract ever so 
specific in its terms, specific relief will not be 
decreed unless it appears to accord with good 
conscience that it should be so decreed. 2 If in¬ 
justice would result from such a decree, then the 
parties must be remitted to the ordinary remedy 


* 2 Williams, V. & P , 997. This “In these respects it does not appear 

learned author, referring to recent that a higher standard of conduct 

decisions like Turner v. Green , is required in equity than at law.” 

[189&] 2 Ch.,205, and Greenhalghv* 8 Freetlyv* Barnhart, 5lPa., 279, 
Brindley,[ I90l]2 Ch„ 324, remarks, J Ameg, 409. 
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that law allows. A'court of equity will therefore 
examine the terms of an agreement as also the 
parties’ conduct in making the bargain and if it 
finds either’; or both unfair or unreasonable, in the 
exercise’of its discretion it may refuse to interfere. 1 * 
The plaintiff may ! not have been guilty of 
actually improper or fraudulent conduct, and the 
agreement may be ‘ such as is under the law 
neither invalid nor voidable, but all the same it 
may be one-sided, unjust, unequal, unconscion¬ 
able or inequitable. 3 A less strong case than is 
requisite to obtain specific performance may yet 
be sufficient to defeat a suit for this remedy, 4 * * * 8 and 
the plaintiff will, in the event of breach, be left 
to content himself with a decree for damages. 

In looking at a contract with reference to its Matters (or 
fairness, regard must, first, be had to the subject- consideratlon 
matter, terms and the manner in which it was 
executed as well as to the price as compared 
with the real value of the property, and, next, 
to the circumstances under which the contract 
was entered into, particularly the character of 


1 Rennyson v, Rowell, 106 Pa, 407, 
I Ames, 410, 

a Per Lord Langdale : i! What 
is more or (ess reasonable is not a 
thing that you can define ; it must 
depend on the circumstances of 
each particular case. The court, 
therefore, must always have regard 
to the circumstances of each case, 
and see whether it is reasonable 
that it should, by its extraordinary 
jurisdiction, interfere and order a 
specific performance, knowing at 
the time that if it abstains from so 
doing, a measure of damages may 
be found and awarded in another 
court. Though you cannot define 
what may be considered unreason¬ 
able, by way of general rule, you 
may very well, in a particular case 
come to a balance of inconvenience, 
and determine the propriety of 
leaving the plaintiff to his legal 

47 


remedy by recovery of damages.” 
Wedgwood v. Adams , [1843] 6 

Beav., 600, 1 Ames, 401. 

3 The equality required in con¬ 
tracts consists, according to Gro- 
tius, partly in acts, and partly in 
the subject-matter of the contract. 
As to the precedent acts, equality 
is required between the parties, 
both as to the knowledge of the 
thing, and the exercise of the will. 
As to the principal act, the equality 

required is, that more be not de 

rnanded than is just. As to the 
subject-matter, the equality is to be 

sought in the absence of all hidden 
defects in it, or mistakes as to it. 
De Jure Belli ac pacts , bk u, Ch. 
12, s. 3, sqq, 

* Ante, pp. 25, 104, 193 sqq, ; 2 
Story, Eq., s 769; 4 Pomeroy, Eq. J mf 
s. 1405, «. 5. Cf Vigen v. Pike , [1842! 

8 Cl. & F., 562, 645, 
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the parties and the relation they sustain towards 
each other. 1 2 

Take a case where parties contract in respect 
of a contingency, about a life-interest, for in¬ 
stance. Now if both the parties are in equal posses¬ 
sion of knowledge, or means of knowledge, or in 
equal ignorance, and they speculate on the chance 
of life as an uncertain event, about which each is 
in the same position to judge or guess, the agree¬ 
ment is perfectly fair, though in the end it may turn 
out profitable to the one and ruinous to the other. 8 
But where one of the parties is aware of a special 
circumstance which makes the contingency no 
longer uncertain for him, and he does not com¬ 
municate this information to the other party, he 
takes an unfair advantage against which a court 
of equity will relieve. 3 A good illustration is 
afforded by the case of Ellard v. Lord Llandaff, 4 
whichvwas decided about a century ago by the 
Irish Chancellor Lord Manners. That was a bill 
for specific performance of a contract to grant 
a new lease for lives, a part of the consideration 
for which was the surrender of the old lease, which 
depended on the life of one Thomas Ellard. 
When the treaty for the lease commenced this 
old tenant was not in a dangerous state of health, 
but when it was concluded in about a fortnight’s 
time, he was in extremis , a fact which was known 
to his nephew the plaintiff, but not to the lessor 
the defendant. In dismissing the bill the Lord 
Chancellor said, “ This is too sharp a practice to 
be countenanced here. The plaintiff must not be 
allowed to deal on a lease, as good and subsisting 


1 Waterman, s. 159 j Pomeroy, 
S. P, ss. 179-83- 

2 Cf. S. R A., s. 13. ill. (/ 5 ). 

Mortimer v Capper, [1782] 1 Rro. 

C.C., 156 \ Parker v. Palmer [1663] 


1 Cas- Ck., 42 (mistake in judg¬ 
ment 

a 2 Kent, Com., 490. 

1 [1810] 1 Ball & Be M 241, 1 
Ames, 363, 
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one, when at the time he was conscious it was 
worth nothing, and the other party was ignoiant 
of that fact.” 1 You will note that there was no 
duty to disclose here, but the agreement was not 
fair and just in all its parts. In fact, the circum¬ 
stances under which the contract was made were 
such as to give the plaintiff an unfair advantage 
over the defendant. 2 * * * * * 

A not dissimilar case was Smith v. Harrison? s ™ ,e *.'• 

/ Harnson, 

in which the subject-matter of a contract of sale 
was described as the interest, if any, of one 
Francis Norton in certain stock and in a lease. 

The particulars of sale further stated that there 
was a lien of £\oo on the lease, and the condi¬ 
tions provided that even if it should appear that 
Francis Norton had no interest in the premises, 
the purchaser should not be entitled to claim a 
refund from the vendor. You will thus see that 
the purchaser may even be said to have been by 
express terms put upon his guard. Now the facts 
were that the said Francis Norton was heavily 
indebted to certain partners and the value of his 
interest, which depended on the result of the part¬ 
nership accounts, was practicaly nil. These facts 
were known to the vendor, but not to the pur¬ 
chaser. Wood, V.C., set aside the sale on the 


1 H19 Lordship also said, “ All 

the material facts must be known 

lo both parties; and is it not 
against all principles of equity 

that one party, knowing a material 

ingredient in an agreement, shall 

be permitted to suppress it, and 

3 till call for a specific perform¬ 
ance?'' Some doubt has been 
thrown upon the decision by 
Chitty, J , Turner v. Green, 
supra, but it has apparently the 
approval of the Indian legislature. 
See S.R.A., a. 22 , I, ill. («): 
a tenant for life of certain property, 
assigns his interest therein to B. 

C contracts to buy, and B con¬ 


tracts to sell, that interest. Before 
the contract is completed, A 
receives a mortal injury, from the 
effects of which he dies the day; 
after the contract is executed. If? 
B and C were equally ignorant 
or equally aware of the fact, B is 
entitled to specific performance 
of the contract, ifi? knew the fact, 
and C did not, specific performance 
of the contract should be refused 
to BT Upon Turner v. Green, see 2 
Pomeroy, %. R t> 1308. 

2 S.R.A., s. 22, l. 

3 L* 8 57 ] 26 LJ. Ch., 412. Cf. 
S.R,A„,s, 22 ? I, ill. (&) t 
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ground that the purchaser was buying what might 
be worth nothing, while the vendor was selling 
what was worth nothing. 

The contingency must be not only real to 
both the parties, but it must have been under¬ 
stood by them as within the contract. The event 
which actually happens afterwards must have 
been the uncertainty contemplated by the parties 
to the contract, If, therefore, a vendor sells a 
manor without^ defining its boundaries and it is 
subsequently found that it comprises a valuable 
property previously unknown to both the vendor 
and the purchaser, specific performance will be 
refused to the latter. 1 So where the owners of 
certain lands agreed to let to A the minerals 
under that portion of the lands which lay to the 
eastward of a supposed upthrow fault running 
east, describing it as about 98 acres or there¬ 
abouts, and leased to B the remaining portion 
of the lands to the westward of the fault, 
describing it as about 83 acres, but the fault 
was afterwards found to run so as to leave 173 
acres to the east and 8 acres to the west of it, 
the Court of Appeal in Chancery said that A 
could not have, by way of specific performance, 
a demise of all minerals to the east of the fault. 
B therefore was not enjoined from working the 
mine to the east. 2 

What the court requires is a full, entire, and 
intelligent consent to the contract, 3 and where it 
appears from a consideration of the surrounding 

1 Baxendale v. Seale , [1854] uncertainty, if any, was understood 

19 Beav., 601. Romilly, M.R., held by both parties to be confined to the 
that neither party intended to sell matter of boundary, Pomeroy, S. 
or buy a mere doubtful matter, 259 n. S.R,A.,s. 22, II, ill (g), 
and that both parties at the time a Davis v. Shtfherd, [a866 
of the contract believed that it 1 Ch. f 410. Distinguish Jeffreys v. 
included some thing different from fairs, [1876] 4 Ch. D,, 448. 
what would be conveyed to the * Fry, s. 400, p. 175 - 
plaintiff by literal execution. The 
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circumstances that there was an inequality in the 
respective situations of the parties to a contract, 
and the plaintiff obtained it under conditions of 
advantage, though possibly without any unfair 
dealing on his part, equity will not be disposed 
to favour its enforcement in specie .* This in¬ 
equality may arise from difference in age, sex, 
knowledge, intelligence, mental condition, means 
or even need, 2 Grant, M.R., said, “ A court of 
equity ought not to give its assistance to a person 
who has obtained an agreement or deed from 
another in a state of intoxication ; and, on the 
other hand ought not to assist a person to get 
rid of any agreement or deed merely upon the 
ground of his having been intoxicated at the 
time.” 3 In short, if the conduct of a party seek¬ 
ing the specific performance of a contract be not 
perfectly conscientious, honourable and fair, or 
if the contract itself be such that a specific per¬ 
formance thereof would necessarily in its conse¬ 
quences to the defendant produce a loss or injury 
greatly above the value of the price to be receiv¬ 
ed by him under the contract, and which could 
not have been readily foreseen unless by a man 
perfectly competent for the management of all 
his concerns, possessing at the time an unclouded 
mind free from embarrassment, and capable of 
deliberating and reflecting maturely on what he 



Conduct. 


1 Pomeroy, S. f* , s. 183, 

0 2 Pomeroy, Eq. j „ s. 948. Fa Ike 
v. Gray, [1859] 4 Drew, 651; Cuff 
v, Borland, 55 Barbour, 497 
(vendor invalid widow in embar¬ 
rassed circumstances, without legal 
advice, misapprehended condition 
for deferred payment of purchase- 
money); Fish v. Lexer, 60 III., 394 
(owner imperfectly acquainted 
with English, appointed agent to 
sell real estate much below its 
value) : Gasque v. Small , 2 Strobh. 
Eq., 72 (inexperienced youth of 21 


contracted to purchase at exorbitant 
price property, value of which had 
been greatly exaggerated by its clever 
owner), 

8 Cooke v. Clay worth, [ 181 1 ] 
18 Ves., 12, 15 ; Ctagg v. Holme, 
ibid, r4 n . (“ the court would 

not act on either side"). Cf. 
LC.A., s, 12. Also Shaw v. Tha- 
ckray, [1853] I Snn & G. T 537 But 
where a man is none the worse for 
liquor there is no inequality. Pom¬ 
eroy, Eq, Jur., s. 949, Lighlfoat 
v. Heron , [1838] 3 Y. & C, Ex., 586, 
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was about to do, a specific performance according 
to the established principles of equity, ought not 
to be enforced. 1 

Where a contract is made to sell at a price 
to be fixed by valuers or arbitrators, any unfair¬ 
ness in the conduct of the latter would bar the 
right to specific performance. 2 So where the 
terms of a submission to arbitration are hard and 
unfair, the court is disinclined to interfere ; 3 but 
it is not for the court to consider whether the 
terms of an award are unreasonable. 4 The parties 
having chosen their judge must abide by his 
decision. 5 

An agreement may be unfair and unenforce¬ 
able in the view of a court of equity even though 
no legal or moral misconduct may be laid at the 
door of the party seeking specific relief. Cir¬ 
cumstances that render an agreement unfair, may 
arise out of inadvertence. The case of Twining 
v. Morrice 6 is a good illustration of this. The 
facts have been thus put in illustration (d) to 
section 22, (I), Specific Relief Act. “A’s pro¬ 
perty is put up to auction. B requests C, A’s 
attorney, to bid for him. C does this inadvertent¬ 
ly and^ in good faith. The persons present, 
seeing the vendor’s attorney bidding, think that 
he is a mere puffer, and cease to compete. The 
lot is knocked down to B at a low price.” 
Kenyon, M.R., refused specific performance to 
B, as a damp had been cast upon the sale which 
was hurtful to the vendor. 7 


1 Henderson v. Hayes , 2 Watts, 
148 ; Waterman, 216, n . 2. 

* Eads v. Williams , [1854] 4 De 
G. M & G„, 674 \ Chichester V. 
M'Intire , [1830] 4 BL N. S., 78. 

* Nickels v. Hancock , [1855] 7 
De G M, & G , $oo. 

1 Wood v. Griffith, [1818] 1 S\v . 
43 * 


5 Pomeroy, S.P ., 271 n. 

« [1788] 2 Bro, C. C., 326, 1 

Ames, 416, 

7 But where a puffer bids un¬ 
known to the vendor, the circum¬ 
stance affords no defence to specific 
performance, Union Bank v, Mun¬ 
ster ■, [1887] 37 Ch. D., 51, 


misrffy 
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In another case a solicitor’s conduct was held 
to have made a contract for sale unenforceable at 
the instance of the purchaser. The solicitor had 
acted for both the parties to the contract, but 
had not disclosed to them the whole nature of 
the dealing, nor placed his principals at arm’s 
length in the transaction. 1 

A court of equity refuses its assistance not 
only where in the actual result an agreement has 
placed the plaintiff in a position of unfair advan¬ 
tage over the defendant, but also where the 
specific execution of the agreement is likely to 
prove detrimental to the interests of third persons. 
Where, therefore, a tenant for life contracted to 
sell the fee or absolute estate, specific perform¬ 
ance was refused to the purchaser, in view of 
prejudice to the interests of the remainder-men. 3 
So where a tenant, holding under a covenant not 
to assign or underlet without his landlord’s consent, 
agreed to underlet part of the land, with the 
option of purchasing the whole within five years, 
but the landlord refused his consent, the under¬ 
lessee was held not to be entitled to specific 
performance, as that would involve a breach of 
the covenant between the said landlord and 
tenant. 3 Contracts by trustees which involve a 
breach of trust and thus damnify the beneficiaries 
may be rejected on the ground of unfairness in 
jurisdictions where trusts are administered as a 


1 Hesse v Brian /, [1856! 6 De 
G M. & G., 623, 2 Keener, 858, 

* Thomas v. Dering* * [1837] I 
Ke,, 729. In India a declaration 
mav be obtained in such a case that 
the sale hinds only the life-interest 
CF. McKewan v, Sanderson, [1875] 
20 Eq., 65 (secret guarantee to the 
prejudice of creditors) ; Mayor of 
New Windsor v Stovell, [1884I27 
Ch. 665 See also Owens v. 
McNally , 33 L.R.A,, 369 (contract 


to leave bulk of property to niece 
of bachelor uncle, whom she looked 
after ; uncle married subsequently 
and died leaving widow ; specific 
performance denied to niece in con¬ 
sideration of natural right of widow); 
Booth v. Burdock, 94 N W., 177 
(agreement for transfer of patent, 
subsequently transferred to bonafidt 
purchaser for value). 

3 WUlmott v. Barker t [l88o] 15 
Ch. D. } 96, 107, 
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Prejudice or 
inconvenience 
to public. 


branch of equity jurisprudence. 1 But in India 
the duties and liabilities of trustees are matters 
of statute law, 2 and contracts involving a breach 
of trust are as unlawful as those which involve a 
breach of a prior contract and violate vested 
rights. 1 have accordingly considered them when 
examining unlawful or illegal agreements. 3 

Where the consequence of the specific en¬ 
forcement of a contract is to prejudice or incon¬ 
venience the public, the discretionary power of 
equity is exercised to refuse its aid. The plain¬ 
tiff’s equity may readily be outweighed by 
considerations of public policy. 4 Where a city 
in America, for instance, agreed to build a hall, 5 
or a sewer, 6 on land conveyed to it, specific 
performance was refused against it upon the 
ground that the discretion of the city common 
council as to the location of a public building 
should not be interfered with. So it has been 
said of a railway company in America that it is a 
corporation organized under the laws of the State 
and is a common carrier of passengers and 
freight ; its duties are largely of a public nature, 
and it is bound to so run its trains and operate its 
road as to promote the public interest and conve¬ 
nience. Consequently if it enters into an 
agreement with the plaintiff, in consideration of, 
say, a right of way, to build a station on his 


* Cf. Fry, ss. 407-414. White v. 
Cuddon, [1842] 8 Cl & K, 766 C. 
Williams suggests, "the true reason 
appears to be that the court will 
not stultify itself by ordering the 
specific performance of an act 
which would be in exact ^ contra¬ 
vention of the rules of equity—the 
very rules which the court Bits in its 
place to uphold. 1 ' He accordingly 
formulates the rule in these words : 
'‘The court will not enforce speci¬ 
fically a contract of which the 
performance would be in contra¬ 


vention of some superior equity 
affecting the subject of the agree¬ 
ment/ 5 2 V & P EOOO, 

* Act II of 1882. 

3 Lect. V, ante, 259-62. Cf. S.R.A., 
s. 21, cl. (e). 

* Mine Hill R R v. Lipplncott, 
86 Pa. St , 468 ; Pomeroy, S. P 
254 * 

6 Kendall v. Frey, 17 Am. St. 

118. 

0 Gove v. City of Biddeford, 27 
All., 264, 
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land and stop its express trains thereat, and it 
is found that the station, if established, will be 
of no use to the public, and the stoppage of the 
trains there will delay public travel and not 
promote public convenience, a court of equity 
will refuse specific performance of the agreement 
to the plaintiff. 1 But a merely temporary incon¬ 
venience to the public is not sufficient reason 
for refusing specific performance of a contract. 

A railway company was accordingly compelled 
to perform its agreement to make an approach 
for the plaintiff’s benefit by lowering the level of 
the line. 2 

Fairness or unfairness of a contract, it may t ^'^ ss 
be lastly noted, is judged at the time it is entered contract, 
into. "The period at which,” said Lord Manners, 

“the court is to examine the agreement between 
the parties is the time when they contracted.” 3 * * & 
A compromise of family disputes, e.g. t will be 
supported, if, at the time of its making, the 
questions in issue are actually involved in doubt 
in the judgment of the parties, though a subse¬ 
quent judicial proceeding may show that the con¬ 
sideration given by one of the parties to the com- 


1 Conger v. New York W. S. & 
B. R. R. Co*, [1890I 120 N. Y., 
29, 1 Ames, 412. Cf, Lloyd v. 
London C. & I). Ry. Co., [186$] 

2 De G*J. & 568, 581 ; also 

Curran v. Holyoke Water Power 
Co ,, [1874] 116 Mass., 90, 1 Ames, 
H x 4- 

a Raphael v. Thames Valley Ry. 

Co [1867] 2 Ch. A., 147, revg. 
2 Eq., 37. 

* Resell, v. Hussey, [1813] 2 Ball 

& B,, 288 ; Low v. Treadwell^ 
183SI 12 Me., 441, 450. Per Field 
“The question in such cases 
always is, was the contract at the 
time it was made, a reasonable and 
fair one ? If such wore the fact, 
the parties are considered as hav- 

48 


ing taken upon themselves the risk 
of subsequent fluctuations in the 
value of the property, and such 
fluctuations are not allowed to pre¬ 
vent its specific enforcement,” 
Willard v. Tayloe , [1869] 8 

Wallace, 557. The rule is espe¬ 
cially, if not universally, applicable 
to ‘‘contracts which do not look to 
a completed performance within a 
defined and reasonable time, but 
contemplate a continuous perform¬ 
ance extending through an inde¬ 
finite number of years, or perpe¬ 
tually/' per Strong, J M Marble Co. 
v, Ripley, [1870] 10 ibid * 33 °, 

Waterman, s. 165. But see 2 Story, 
Eq , ss. 750, 776 ; Pomeroy, 8 . P 
9, 178, 
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promise was worthless. 1 So in contracts the 
beneficial character of which to the defendant 
depends on a contingency, the fact that the con¬ 
tingency does not ultimately turn out as the 
defendant expected, will not stay the hands of 
the court in decreeing specific performance. 2 
Where, however, a contract does not become 
absolute till some condition is performed, the 
time to be looked at may be the date of its so 
becoming absolute. 3 And if the subsequent 
changed circumstances and conditions, to which 
the defendant objects as unfair, were caused by 
the plaintiff’s wrongful acts or omissions, that 
may be a ground for denying specific relief. 4 

(c) Hardship of the Contract, 

“ It is a well established doctrine of a court 
of equity,” said Lord Brougham, “that it will not 
enforce the specific performance of a contract, 
the result of which would be to impose great 
hardship on either of the parties to it ; 5 for 
the court will not become the instrument of 
injustice, or deprive a person of rights which he 
is fairly entitled to have protected.” 6 The plain¬ 
tiff “must show no oppression or unconscionable 
advantage when he comes into a court of con¬ 
science asking for a remedy beyond the letter of 
his strict rights. He must not ask for a favour 
beyond his technical legal rights when he bases 
his claim to that favour upon a hard, oppressive, 


1 Skib Lai v. Collector of Bar HU 16 R, R., 233. 

ly, [1894] 16 All., 423, 433. See * Fry, a. 39 °* P- * 7 i» 

Stapilton v. Stapilton, [1737] I * Stone v, Fratt % [i860] 25 Ill., 

Wh. & T., 223 and notes, Ante 25 ; Waterman, 220 ; Pomeroy, 
124-5. S. P., 357. 

* Parker v. Painter , [1663] I 6 Gould v. Kemp, 2 My. Sc K. 

Cas. in Ch., 42; Anon, before 308, 

Jekyll, M.R., 6 Ves., 24 (cited) ; * Tobey v. County of Bristol, 3 

Ex parte Peak* , [1816J 1 Madd.,355, Story, 800, 
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technical advantage. He must stand before the 
court prepared to meet its scrutiny without a 
blush, relying upon the advocacy of a well 
regulated conscience in his favour, but he must 
show that it is not unjust or oppressive to the 
defendant to compel him to perform specifically.”' 

The objection of hardship or oppression is 
cognate to that of unfairness just discussed. But 
it has a wider application, for the reason that 
hardship may either be in the agreement itself, 
or arise from circumstances exterior and even 
subsequent to it. s “The oppressive nature of the 
performance,” says Pomeroy, “ may result from 
the situations or relations of the parties exterior 
to and unconnected with the terms of the contract 
itself or the circumstances of its conclusion.’* 3 
Eg ., where a contract of service was so drawn 
that a young man, working as a traveller and 
clerk, put himself entirely in the power of his em¬ 
ployers, who were great traders, so that, in the 
event of his illness or incapacity, they had the 
option either to discharge him or to discontinue 
the payment of his salary and insist that during 
the remainder of the term of his service he should 
not take employment under any other master, 
Shadwell, V. C„ ruled, “it is a hard bargain and 
therefore this court will not interfere” in favour 
of the employers. 4 Where, again, there was a 
contract for the sale of certain leasehold house 
and premises, but before completion thereof the 
vendors allowed an insurance thereupon to drop 
and the title became defective, Kindersley, V. C., 
refused specific relief to them. The plaintiffs 
were not bound to renew' the insurance for any 

* A* Caton, CJ , Slone v, Pratt \ 6 Sim., 340, 2 Keener, 204 (over- 

[io6u] 2^ 111 ,, 25, ruled on another point in Lumley 

* Waterman, s. r68, p. 223. v. Wagner, [1852] 1 De G. M. & 

* S.P ., s, 185, p. 268. G. 604), 

1 Kxmbtrley v. Jennings , [1836] 
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particular period, but His Honour observed, “it 
in renewing they thought fit to run the matter so 
fine as to cause great risk to the purchaser, they 
must not be surprised if a court of equity refuses 
to lend them its assistance against the purchaser.” 1 

But hard and unconscionable are loose ex¬ 
pressions, which, unless they are properly applied, 
mean little or nothing. 2 The scope of this 
defence, therefore, must be carefully defined. 
The limitations must be first stated. 

“A court of equity,” as we have seen, “does 
not affect to weigh the actual value nor to insist 
upon an equivalent in contracts, where each 
party has equal competence. When undue ad¬ 
vantage is taken, it will not enforce the contract; 
but it cannot listen to one party saying that 
another man would have given him more money 
or better terms than he agreed to take. It may 
be an improvident contract, but improvidence or 
inadequacy do not determine a court of equity 
against decreeing specific performance.” 3 
“Where parties have made a bargain with their 
eyes perfectly open and no surprise 4 whatso 
ever,” 5 the mere fact, that for the defendant the 
bargain turns out to be a losing one, or that it 
enables the plaintiff to reap great gains, is clearly 


1 Dawson v. Solomon, [1859] 1 

Dr, & Sm. 1, i Ames, 418, The 

contract was made on June 8, 

1858, and was to have been com¬ 

pleted on July 20 following. By 
the terms of the lease the landlord 
had the right to re-enter and 
avoid, the lease if the lessee failed 
to keep the premises insured. The 
vendors, finding the insurance 
would expire on June 24, renewed 
it, not for a year as is customary, 
but for one month only. By reason 
of disputes as to fixtures the meet¬ 
ing for completion was delayed 
till August 26, when, the insurance 


having expired, in view of the co¬ 
venant for re-entry, the purchasers 
refused to complete 

* Adams v. Weare, [x748 J 1 Bro, 
C. C., 567, 1 Ames, 398 (Thurlow, 
L.C.). 

8 Sugden, V. & P., 211-1,2 j Lawrie 
v. Lees, [1883] 7 A,C. T 31, 36. 

4 This term, of which the present 
generation of English lawyers 
fight shy, will be explained in 
Lect VII See 1 Story, Eq. y 129 

259 n , 

5 Per Thurlow, L. C,, Adams 
v* Wear*, supra. 
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never a ground to refuse specific relief. * 1 * The 
reason is that equity does not take account of the 
motives of advantage or disadvantage, which 
have led a party to enter into an engagement.® 
Where, eg a person agreed to purchase certain 
premises with the intention of improving the same 
by building thereon a mill, and in the expecta¬ 
tion that he would be able to obtain the consent 
of the corporation to such building, but his specu¬ 
lation subsequently miscarried by reason of 
failure to obtain this consent, the vendor was 
granted a decree for specific performance against 
him. 3 So where a person contracted for the lease 
of a mine, having previously examined the coal 
himself and there was no fraud or misrepresenta¬ 
tion on the part of the lessor, the facts that he 
was ignorant of mining matters and that the 
seams of coal proved worthless, were held to 
constitute no defence to an action for specific 
performance by the lessor. 4 It is not only just 
in itself, but essential to the maintenance of busi¬ 
ness relations between the parties, that an agree¬ 
ment fairly entered into between them, upon a 
sufficient consideration, in view of the then ex¬ 
isting state of things, should not be evaded in 
consequence of subsequent events rendering 
it less advantageous to one of the contractors 
than he had expected.® Hardship arising from 
bad judgment, miscalculation, or changes of 
conditions that ought fairly to have been in con¬ 
templation of the defendant, cannot be considered 
by the court. Where, therefore, a lessee of 
renewable leaseholds had covenanted with his 


1 Mortey v. Clavering , [i860] 29 

1 C*v., 84 ; Young v. Wright, 4 

Wis., 144 ; Clark v .Hut tier, 96 Vn ., 
73 • Southern Ry. Co, v, Franklin 

P-ft Co , ib , 69%, 

* Pomeroy, S.R, s, 189, 


8 A damn v t Wear?, supra. 

* Haywood v. Cope, [18C8I 25 
Beav,, 140* Cf. Corson v. Mulvany , 
49 Pa. St., 88. 

5 Low v. Treadwell , 12 Me., 441 \ 
Waterman, s f 173. 
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sub-lessee for renewal without fine ori every 
renewal to himself, the fact that subsequently, 
contrary to his expectations, a renewal was 
made to him on less favourable terms than 
what he had obtained previously, was held not 
to be a defence to the sub-lessee’s bill for 
renewal. 1 So where by the rapid growth of popula¬ 
tion in New York and Philadelphia the right to 
the exclusive use of a telegraph wire, previously 
leased for a small annual sum, became extremely 
valuable, equity refused the lessor relief from the 
bargain which changing circumstances had made 
unequal. 2 So, again, where a father conveyed 
his entire estate to his children on their agreeing 
to support and maintain their parents in a way 
suitable to their condition, wherever they might 
desire to reside, but the property conveyed proved 
wholly inadequate to such support, the court yet 
decreed a specific performance against the 
children. 3 

Again, where the hardship has been brought 
upon the defendant by himself 4 and what he has 
agreed to is “reasonably possible,” 5 a court of 
equity refuses to interfere. Thus a contract for 
the purchase of land entered into by a railway 
company was enforced against it, though owing 
to its own laches its powers had expired before 
the completion of the purchase and the proposed 
route had to be abandoned, 6 Nor was a buyer 
at an auction-sale permitted to resist performance 
on the ground of hardship, where it was his own 


1 Evans v. Walshe^ [t£o$] 2 

Sch. & Lef., 519. 

* 'Franklin Telegraph Co , v. 
Harrison, [1892] 145 U. S., 459, 2 
Keener, 1055. Of, Nims v. Vaughan , 
[1879] 40 Mich., 356,360(unexpect¬ 
ed hardshipjjattributable to general 
business depression). 

* Chubb v. Peckham, [iS6o‘] 13 


N. J., Eq,. 207, 2 Scott., 298. 

4 Per Lord Hardwicke, Pembroke 
v. Thorpe , [1740] 3 Swans., 437, 
443 n 19 R.R., 254. 

3 Per Knight Bruce, V. C., 
Slorer v. G. W. Ry. Co , [1842] 2 
Y. & C. Ch., 52. 

6 Eastern Counties Ry. Co* v. 
Haxvkes, [1855] 5 331. 
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determination to outbid others that led him to bid 
an extravagant price. 1 

In cases against companies or corporations, 
hardship to individual members thereof is no 
defence. “The court cannot recognise,” said 
Lord Cottenham, “any party interested in the 
corporation, but must look to the rights and 
liabilities of the corporation itself.” 2 

Nor will a plea of hardship be allowed unless 
the defendant is in a position to do equity. 
The plaintiff, ex hypothesi, has not been guilty of 
any impropriety of conduct, 5 but the defendant 
is the victim of unforeseen circumstances and he 
cannot get quit of his own improvidence or bad 
luck, unless he can save harmless the plaintiff. 4 
So the refusal of specific relief should involve no 
hardship on the plaintiff. 5 But the fact that the 
plaintiff may suffer great inconvenience by the 
court’s refusal will not apparently deter it from 
refusing specific relief. 6 

Where, lastly, the hardship alleged flows from 
the very terms of the agreement, the court will 
not lightly entertain the plea, as it might and 
ought to have been foreseen by the parties who 
agreed to those terms. The courts therefore 
make a distinction between latent and patent 
hardship. 7 So Lord Eldon remarked, “unless hard- 


1 Coots v. Coote, I Sausse & yet the purchaser, upon notice of 

Scully, 693. the covenants, must elect either to 

* Edwards v. Grand Junction Ry. rescind the contract or to execute 

Co ., [1836] £ My. & Cr., 650, 674; an indemnity to the vendor ; else 

Hawkes v. Eastern C. Ry. Co. y the vendor might lose hia land and 

[1852] 1 De G. M. & G., 737, 754 - yet retain his liability respecting 
Fry, s. 428, p. 188. it. Moxhay v, Inderwick, [1847] 

■ Falckc v. Gray, [1859] 4 Drew,, 1 De G. & Sm., 708, 63 E.R., 1261 ; 
66o. Lukey v. Higgs, [1855] 24 L J, Ch„ 

'* * Collett. 182. So in England 495. 

it has been held that where the 5 2 Story, 7 %r., 769. 

vendor of land is liable to coven- a Wedgwood v, Adamy supra, 

ants in relation thereto, although t Ames, 401. 
there is no stipulation for indem- 7 Fry, s. 425, 
nity against them in the contract, 
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ship arises to a degree of inconvenience and 
absurdity so great that the court can judicially say 
such could not be the meaning of the parties, it. 
cannot influence the decision.” * 1 The court will 
more readily interfere where the hardship could 
not be foreseen or anticipated, e. g. y where it 
arises from something collateral or incidental to 
the contract or from events and circumstances 
entirely independent of it. 2 

Having indicated the limitations of the doc¬ 
trine, I now come to the doctrine itself. It is thus 
formulated in section 22, Specific Relief Act: 

“ The following are cases in which the court 
may properly exercise a discretion not to decree 
specific performance :— 

II. Where the performance of the contract 
would involve some hardship on the defendant 
which he did not foresee, whereas its non-per¬ 
formance would involve no such hardship on the 
plaintiff.” 

Now this hardship may consist in a forfeiture, 
penalty, heavy outlay of money, or any other loss 
not contemplated by the party at the time the 
contract was entered into, and it may arise out of 
an inequality either in the inception pf the con¬ 
tract or in its operation. 3 Inequality in the 
inception is one which exists when the contract is 
made and may arise out of the situation of the 
parties. E.g.„ the defendant may be inexperienced 
or in distress and, by reason of not being acquainted 
with the ways of the world 4 or of pressing neces¬ 
sity, 5 he may agree to the hard terms offered by 
the plaintiff. Consider a case like that of Friend 


1 Prebk Boghurst , [1881] 1 

Ssvanst., 309, But see Pomeroy, 
274. 

a Pomeroy, supra 
* 2 Pomeroy, Eq , E., b. 7 ^ 7 * 

1 Gasquc v, Small , supra ; Cli- 


they all v, Ogihie v 1 Dess a us. Eq,, 250. 

* Coff v. Borland, 50 Bur hour, 
438 Cf. Auseri Lai v. Maneshar 
Bahsh Singh, [1906] 10 C. W. N. f 
149, 28 AIL, 570., P.C. 
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v. Lamb} A widow without capital agreed to 
purchase an estate for 50,000 dollars, 5,000 paid 
down, and the balance secured by a mortgage 
payable in annual instalments of five and seven 
thousand dollars respectively, with interest on all, 
and reaching over a period of seven years. The 
Pennsylvania court deemed this contract as 
“highly improvident and rash, and most likely 
to result in great disaster even before the maturity 
of the payments and therefore oppressive in its 
character/’ and it dismissed the vendor’s bill for 
specific performance with costs. So where the 
defendant undertook to assign in gross to the 
plaintiff all his future inventions, 2 or to give him 
one-half of the profits in any business he (the 
defendant) should engage in/.the agreement was 
considered so improvident and “ so manifestly 
over-balanced in favour of the plaintiff that it 
will not receive the aid of a court of equity.” _ In 
an old case the defendant had entered into 
articles with the plaintiff to settle upon him all his 
estate, real and personal, which he then had or 
might thereafter acquire, except a sum of £3000. 
A decree had been made to settle all he then 
had. On an attempt being made for a new 
decree to settle new acquisitions made by the 
defendant, Lord Nottingham did not think that, 
“a court of conscience was obliged to execute 
such a strange agreement any further than it 
had been carried already, since it tended to the 
discouragement of all honest industry.” 4 Some 
of these cases lie on the borderland and they 
may be treated as instances either of unfair and 


1 [1S93I I$2 Pa. St. } 529,1 Ames, 
40 S. Cf. Chambers v. Livermore , 
[1867] 15 Mich., 381 (contract one¬ 
sided and unconscionable). 

* Bates Mack . Co. v. Bates, 87 

49 


111. Ap,, 225* * 

* Ferguson V- Blackwell, 58 Pac , 
647. 

* Coke v. Bishop, [1677] 3 
Swanst,, 401 n. 
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unconscionable or of hard and oppressive agree¬ 
ments. 1 

Inequality in the operation of a contract may 
be illustrated by cases of agreements which 
cannot be performed without involving a for¬ 
feiture by the defendant. The old case of Paine 
v. Brown 3 is in point. A man, who was entitl¬ 
ed to a small estate under his father’s will, given on 
condition that if he should sell it in twenty-five 
years, half the purchase money should go to his 
brother, agreed in writing to sell it before the 
expiration of that period. 3 Lord Hardwicke said 
that the hardship alone of losing half the purchase 
money, if the ageement were carried into execu¬ 
tion, was sufficient to determine the discretion 
of the court not to interfere in favour of the 
purchaser. So where a lessee contracted to sell 
certain building sites and agreed to make a road 
thereto, which it was afterwards found he could 
not do without exposing himself to the risk of 
forfeiting the leasehold land through which the 
road was to pass, or to litigation at the instance 
of his lessor, the court granted specific per¬ 
formance of the contract for sale, but refused to 
enforce this stipulation and gave the purchaser 
instead compensation for the loss of the road. 4 

An instructive case is Stone v. Pratt? In 
September, 1852, A entered into a contract with 
B to sell him some land for 4,500 dollars. After 
a year A agreed that certain covenants of his 
with C should be performed on October 10 
following, and, in the event of default, he would 


1 S.R.A., s. 22, I and II. Cf. case the defence was intoxication. 
Mercier v, Merrier, 50 Geo., 566 4 Peacock v, Penson, [1843] II 

(contract to divide expectant estate). Beav., 355. Cf. S.R.A., s. 22 , 11 , 

* fl75ol 2 Ves. Sr., 307 (cited), 1 ill. (/&) ; also s. 14; Weatherali v. 

Ames, 397.Cf. S.R.A., s.22,11, ill.(*). Geering, [1806] 13 Ves., 5 ^ 4 , $n. 

J " Forgetting the condition '* 5 [i 86 o ]35 Ill., 25, 2 Scott, 294; 

adds ill. (*), supra. In the;originai Waterman, 233 
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forfeit and pay 1,000 dollars as damages. To 
secure this he deposited with D the obligation 
of B to pay him the purchase money, and he 
authorised D to deliver the said obligation to C 
if he failed to pay the stipulated damages. But 
later on A alleged fraud on the part of C and 
withdrew this authority. In January, 1853, B 
sold to S a parcel of the land A had contracted 
to convey to him. D delivered to C the obliga¬ 
tion of B, which A had left with him, as just 
stated, and in January, 1854, C sold it to .S for 
1,000 dollars, which amount was just enough to 
pay the forfeiture agreed upon between A and C. 

S filed a bill to compel A to convey to him the 
parcel of land sold to him by B and claimed that 
by the purchase of the obligation, he was entitled 
to recover the money due thereon in place of A, 
who was in effect thereby fully paid the purchase 
money for which he had agreed to convey the 
premises sold to B. The Illinois court rejected 
the bill, and said, “ the defendant, by his own 
folly, may have frittered away his legal right to 
this money, or to the land ; but it is not such a 
transaction as should induce a court of equity 
to throw down the legal barriers which surround 
the defendant, and compel him to do more for 
the ease and benefit of the complainant than the 
strict rules of law will give him. Equity will 
never give the pound of flesh, although it is in 
the bond ; but will leave the law to give its value 
only.” 1 

Where, however, the defendant might have Forfeiture, 
performed the agreement without a forfeiture, 
but for some act of his own subsequent to the 


* The plaintiffs improper con- to perforin it in parcels, either to 

duct anti the “ well-settled rule of different persona or at different 

law that an entire contract cannot times,” were also relied upon by 

be divided so as to compel a party the court. 
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making of the contract, he will not be permitted 
to resist a claim for specific performance." And 
it is not enough to allege a risk of forfeiture. 
The court must be satisfied that the forfeiture 
is a necessary or natural effect of the agreement 
when originally made, and it will follow on the 
judgment for specific performance. 1 * 3 

Risk of litigation or criminal proceedings is 
also considered a circumstance of hardship. 3 A 
contract to purchase leaseholds was accordingly 
not enforced in specie , where it would have in¬ 
volved the purchaser in litigation as to the 
payment of ground rents, the title to which was 
disputed. 4 So where the purchaser at an auction 
sale of property described as “ eligible freehold 
for investment,” discovered, before completion, 
that unknown to the vendors, their tenants were 
keeping it as a disorderly house, specific per¬ 
formance was refused to the vendors upon the 
ground that the court will not compel a man to 
buy property, which, if it takes no steps to prevent 
it, will expose him, as owner, to criminal proceed¬ 
ings by reason of its state at the time of the 
sale. 5 

So a contract which, in the event of enforce¬ 
ment, would make a person buy what he could 
not enjoy, will not be executed in specie. I hus 
where A contracted to buy certain land from B 
and the contract was silent as to the access to 
the land, but as a matter of fact, no right of way 


1 Helling v. Lumhy , [1858] 3 De 
G. h J. t 493, 2 Keener, 1022 {lessee 
of a theatre who could let only 41 
boxes, agreed to let one to plaintiff, 

and then subsequently having let 
the full number, pleaded risk of 

forfeiture ; defence over-iuledh 

* Fry, s. 430, p. t88 ; Pomeroy, 

S P^ s. 190 ; Shade v, Olroyd , 18 
Pac„ 198. 

• Cl SR.A., 8. 33 , II, ill. (A); 


Peacock v. Penson , supra. 

« Pegler v. White , [1864] 33 

Beav., 403. 

9 Hope v. Walter. [1900 1 1 Ch., 
357, 260, See as to this case 2 WiL 
liarm, V. & P., 6S7-8, 999, where 
the rule is formulated that specific 
performance of a contract to buy 
a property whhh would be posi¬ 
tively noxious 10 its purchaser will 
not be enforced. 
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could be shown to exist, the hardship was enough 
“to neutralize the court,” and specific perfor¬ 
mance of the contract was refused to B 

So, again, where the terms of a contract are 
so unqualified or assented to with such lack of 
caution that their enforcement would produce a 
harsh consequence, which could not have been 
contemplated asthe effect of the agreement by the 
defendant, a court of equity may refuse to inter¬ 
fere. 8 A case in point is Talbot v, Ford , 1 * 3 the 
facts and effect of which are thus stated by the 
Indian legislature : 4 “ A, a lessee of mines, con¬ 
tracts with B his lessor that at any time during 
the continuance of the lease, B may give notice 
of his desire to take the machinery and plant 
used in and about the mines, and that he shall 
have the articles specified in his notice delivered 
to him at a valuation on the expiry, of the lease. 
Such a contract might be most injurious to the 
lessee’s business, and specific performance of it 
should be refused to BB 3 

Similarly where the oppressive consequence 
may be attributed to inadvertence of act or coven¬ 
ant, equity is slow to interfere. A case in point 
is Wedgwood v. Adams? upon which our illustra¬ 
tion (/V is founded. “ A and B trustees, join 


Unforeseen 
harbh conse¬ 
quence. 


inadvertence 
of act or cov¬ 
enant. 


1 S.RJL, s 22 , II, it!, if) ; Denne 
v light, f 1857 1 8 DeG.M. & G., 
774* 

1 Cf. Ferguson v. . Blacfavell , 
supra ■ Waite v. O'Neill, 7 2 Fed., 
348 (leaseof water-front and wharves 
containing covenant to make all 
repairs, held not to cover destruc¬ 
tion of property to a large extent 
by flood of rirer). 

* [1842] 13 Sim., 173 

4 S.R A. s. 22 , lMU- {*)« 

‘‘his notunusual in mining leases 
that there should be a stipulation 
that the lessor should ^ be able, 
shortly before the expiry ot the 


lease, to give notice to take the 
plant at a valuation ; but here the 
notice might be given at any time 
after the lease had begun, and would 
have the effect o( preventing the 
lessee from afterwards moving or 
altering any of the machinery. It 
was mere want of caution that this 
covenant was worded aa it was; 
foe 1 cannot suppose that the parties 
could have intended that it should 
be expressed in the unqualified terms 
in which we find it. 

• [1843] 6 Beav,, 600, 1 Ames,400. 

r S.K.A., s. 22, li. 
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their beneficiary, C, in a contract to sell the 
trust-estate to D and personally agree to exonerate 
the estate from heavy incumbrances to which it 
is subject. The purchase-money is not nearly 
enough to discharge those incumbrances, though 
at the date of the contract, the vendors believed 
it to be sufficient, Specific performance of the 
contract should be refused to D.” 

Another English case which the Indian legis¬ 
lature has utilised as an illustration 1 is Hills v. 
Croll? Here the defendant, being the patentee 
of certain inventions for manufacturing and 
purifying gas, agreed with the plaintiff to purchase 
from him and of no other person, for the term 
of fourteen years, all the acids that he should 
require for the manufacture of muriate or sul¬ 
phate of ammonia; and the plaintiff contracted 
to supply the same. The defendant having after 
some time refused to abide by his agreement, 
Hills sued for specific performance and prayed 
that Croll might be enjoined from purchasing 
acids elsewhere. The Lord Chancellor said, 
“Has the court any power to compel Hills to fulfil 
his part of the agreement ? Can the court order 
him to continue the manufacture of acids, or to 
purchase them elsewhere, for the purpose of sup¬ 
plying the defendant ? It is clear, I apprehend, 
that the court has no such power ;” 3 and he re¬ 
fused to restrain Croll in the manner asked for. 
As Lord St. Leonards explained in the later case 
of Lumley v. Wagner, 4 if Croll had been restrain¬ 
ed from obtaining acids from any other quarter, 
he might have been ruined in the event of Hills 


1 S.R,A , s. 22, II,, Hi (k). Union Button-hole Co „ [1873] 

a [18451 2 Phillips, 60, 1 Ames, 1 Holmes, 253, 257, 2 Keener, 258. 
427. Upon this case see Catt v. 3 Cf. S.R.A., s. 24, cl, h , ill*. 10* 

TourU % [ 1869] 4 Ch„ 654, 660, 662, * [1S52] 1 De G. M. & G., 604, 

and Singer Sewing Machine Co, v. 1 Ames. 100. 
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breaking his affirmative covenant to supply the 
acids. So where a manufacturer of lumber 
contracted to sell all that he manufactured to the 
plaintiff and not to sell to others under penalty, 
Searles, C.J., said, “With results naturally flowing 
from the laws of demand and supply, the courts 
have nothing to do, but when agreements are re¬ 
sorted to for the purpose of taking trade out of the 
realm of competition, and thereby enhancing or 
depressing prices of commodities, the courts can¬ 
not be successfully invoked, and their execution 
will be left to the volition of the parties thereto.” 1 

Another case where a court of equity is slow 
to interfere is where it finds that specific per¬ 
formance of a hard contract will benefit the 
plaintiff very little or not at all. The dispropor¬ 
tion between the burden upon the defendant 
and the gain to the plaintiff makes performance 
inequitable. 2 Where, therefore, a railway com¬ 
pany had agreed to construct a passage way 
under its road, enforcement in specie of the 
contract was denied in view of the inutility of 
such passage to the plaintiffs and the difficulty 
of the construction. 3 Similarly where the work¬ 
ing of the lower levels of a mine was calculated 
to prove ruinous to the mine and benefit the 
plaintiff but little, the New York Court declined 
to compel the execution of a lease thereof for 
twelve years. 4 

'"Santa Clara Valley M. L. Co. R. R. Co ., [1890") 120 N. Y., 29, 1 
v. Hayes, [1S88] 76 Calif., 387, H. Amos, 412 (“very little, if any, 
& W., 377, But see lima L.M, Co. v. benefit would result to the plain- 
Natioml S. C. Co [1908] 11 L. R. tiffs by the erection of a station or 
A., N. S,, 713, the stoppage of the trains thereat.”). 

* Clark* * v* Rochester R. R. Co 8 Murdfeldt v. New York R.R. 
[1854] 18 Barb,, 350, r Ames, 400 Co., 102 N. V., 703. Cf. Shrews* 
(crossing not built ; “the burden of bury Co. v. N. W. Rv* Co, t [l §57 j 
performing the duty, would be greatly 6 HX,C., 113, 139, 
disproportioned to the value of the * Miles v. Dover Furnace Co 
land to be benefited by its per- [1891] 12 5 N. Y., 294, 2 Keener, 
formance’’) j Conger v. New York 1048. 
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So where the contract has been substantially 
carried out, but owing to what has been done 
under it, its literal performance will be peculiarly 
hard to the defendant, the court may feel dis¬ 
posed to stay its hand. Thus where a person, 
who had contracted to rebuild several houses, 
built only two new ones but repaired the others 
at great cost and so well that they were almost 
made new, Lord Hardwicke refused to interfere 
upon the ground that a strict enforcement of the 
agreement would entail great loss and hardship 
on the defendant contractor, and be useless to 

the plaintiff. 1 . . 

If, again, by reason of a change of conditions 
the plaintiff’s object is no longer attainable, 
specific performance, if prejudicial to the defen¬ 
dant, may be refused, Thus where restrictive 
covenants were imposed against the use of 
land for business purposes with the object of 
making the locality a suitable one for residences, 
but owing to the general growth of the city and 
the subsequent use of the whole neighbourhood 
for business, this object no longer remained 
capable of accomplishment, the Massachusetts 
Court refused to enforce the said covenants.’ 1 
And the reason for applying this principle will be 


1 City of London v, Nash , [ 1747 ] 
t Atk.. 512. 

a Per Barker, J. N. f If all the 
restrictions imposed in the deeds 
should be rigidly enforced, it would 
not restore to the locality its resi¬ 
dential character, but would merely 
lessen the value of every lot for busi¬ 
ness purposes. It would be oppressive 
and inequitable to give effect to the 
restrictions ; and since the changed 
condition of the locality has result¬ 
ed from other causes than their 
breach, to enforce them in this 
instance could have no other effect 
than to harass and injure the defen¬ 


dant, without effecting the purpose 
for which the restrictions were 
originally made.” Jackson v. 
Stevenson, [1892] 156 Mass., 496, 

1 Arnes, 181. Cf. per Danforth, J., 
41 Though the contract was fair 
and just when made the interfer¬ 
ence of the court should be denied, 
if subsequent events have made 
performance by the defendant so 
onerous, that its enforcement would 
impose great hardship upon him, 
and cause little or no benefit tp the 
plaintiff.** Trustees of Columbia 
College v Thacker , [ 1882] 87 N.Y, 
31 i t % Keener, 1038, 1091, 
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all the stronger where the change of conditions 
has resulted from acts attributable to the plain¬ 
tiff himself. 1 

As we have seen, where a contract was fully 
understood by the parties at the time of its in¬ 
ception, and is not vitiated by illegality or fraud, 
a court of equity will not ignore or rescind it, 
although subsequent events may have so mate¬ 
rially changed its operation as to make it hard 
and oppressive on one of the parties. 2 “ Facts 
which were considered by the parties when the 
contract was made cannot be invoked,” says 
Professor Page, “to establish hardship.” 3 But it has 
been repeatedly asserted by judges, especially 
in America, that even when the agreement is 
perfectly good, the price adequate and no blame 
attaches to the purchaser, if the transaction be 
inequitable and unjust in itself, or rendered so 
by matters subsequently occurring , specific per¬ 
formance may be denied and the parties turned 
over to their remedy in damages. 4 * & Sir Edward 
Fry suggests that where the subsequent events 
brought forward, to show the hardship of enforc¬ 
ing a contract are acts of the plaintiff himself 


1 Duke of Bedford v. Trustees of 
British Museum, [1822] 2 My. & 

K., £52, 2 Keener,' 1010, 

* Addington v Me Donnelly 63 

N. C , 389 ; Franklin Tel. Co. v, 
Harrison, supra ; Marble Co. v. 

Ripley , supra ; Stuart v. London 

& N W. Ry Co., [ 1852’) 15 Beav., 
513 ; Jackson v. Lever , [ 1792"] 3 
Bro, C. C , 6 o$ 4 “ The rule estab¬ 
lished by the above and kindred 
cases is that ft contract is to be 
judged as of the time at which it 
was entered into, and if fair when 
made the fact that it has become a 
hard one by the force of subsequent 
circumstances or changing events 
will not necessarily prevent its 
specific performance/’ per Bartlett, 

50 


J., Prospect Park & CJ.R. Co. v. 
Coney Island & B.R. Co, } [1894] 
144 MY.,152,1 Ames, 85 Lawder v. 
Blackford , [1815] Beat., 322 ; Jones 
v. Lees, [1857] 26 L ]. Ex , 9; Fry, 
ss 418-422 ; Gang a Baksh v. fag at 
Bahadur , [1893] 23 Cal./ 15, P.C, 

* 3 Page, 2463, citing Willard 
v. Tayloe , infra. Cf, Lee v Kirhy^ 
[1870] 104 Mass., 420, 12/Scott, 300. 

4 Per Clark, j,, Penny son v. 
Hazelly 106 Pa. St., 407 ; Willard v. 
Tayloe , [1869] 8 Wall, 557,J Ames, 
406 ; Curran v . Holyoke Water Power 
Co , [1874] ri6 Mass., 90, I Ames, 
4T4- Cf. City of London v. Nash t 
[1747] 3 Atk., 512 ; Costigan v. 
Hastier , [1804] 2 Sch. & Lef #l 
160. 
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Willard v. 
Tayloe, 


<SL 


or events in some sense within his power, the 
court may have regard to them in exercising 
its discretionary jurisdiction in specific per¬ 
formance. 1 The true rule, however, seems to be 
this. Equity will not relieve against hardship 
arising from a change in circumstances or the 
result of subsequent events, where these should 
have been in contemplation of the parties as 
possible contingencies .when they entered upon the 
agreement. 2 With regard to subsequent events 
the question should be—Are they contingencies, 
the possibility of which might have been fore¬ 
seen? 3 Where, eg., after a contract has been 
made for sale of land, the Municipal Board orders 
costly street improvements which enhance the 
value of the land, the contract may be deemed 
as burdensome upon the vendor. 4 * * * 8 * * II The leading 
case of Willard v. Tayloe 5 furnishes an apt illus¬ 
tration. This was a suit for the specific per¬ 
formance of a covenant contained in a lease of 
premises known as “ The Mansion House ” to 
the plaintiff, whereby it was stipulated that the 


1 Fry, s. 422. Cf. Duke of Bed¬ 

ford v. Trustees of British Museum, 

[i 822]2 My & K„ 552; Peer Maho¬ 

med v, Mahomed^ 1904]29 Bom 234' 

8 2 Pomeroy, Eq. ft., a. 797, PP- 

1317.8. Trustees of Columbia College 
v Thacker , supra, 2 Keener, 1043. 

a Marble Co v. Ripley, [1870] 10 
Wail., 339, 356“7. Cf, S.R.A., s. 22, 

II Gotthelfv. Stranaham , 20 L.R. 
A- 4S5(‘ where by reason of circum¬ 
stances which have intervened 
between the making of the contract, 
and the bringing of the action, the 
enforcement of the equitable remedy 
would be inequitable, and produce 
results not within the intent or 
understanding of the parties when 
the bargain was made, and there 
has been no inexcusable laches, or 
inattention by the party resisting 


specific performance in not fore¬ 
seeing and providing for contin¬ 
gencies which have subsequently 
arisen, the court may well refuse 
to specifically enforce the contract 
and will leave the party to his legal 
remedy.”) 

1 King v. Raab % 123 Iowa, 63 2 5 
2 Pomeroy, Eq. J,, s. 798. East 
St, Louis R. Co. v. East St. Louis ) 
182 111., 433 (franchise not ex¬ 

ercised for ten years, greatly in¬ 
creased in value by city s growth). 
Distinguish Morgan v. Scott } 26 
Pa St., gl, 

5 Supra. Upon this case see 
Waterman, 2 iy, «. 5, Cf. Whitaker 
v. Bond, 63 N. C., 290 ; Fitupatrick 
v. Borland, 27 Hun., 291* Distin¬ 
guish Hale v. Wilkinson T 31 Gratt, ( 
75 - 
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lessee should have the right or option of pur¬ 
chasing the property, with the buildings and im¬ 
provements thereon at any time before the expira¬ 
tion of the lease, for 22,500 dollars. It appears 
that when the lease was made, gold and silver 
were the standard of values in the United States, 
but subsequently a paper currency was introduced 
afid by Act of Congress made a legal tender for 
private debts. At the time of suit the United 
States notes had become greatly depreciated, 
and the value of the property in question very 
much enhanced. The lessee-plaintiff seeking to 
exercise his option, offered in payment legal 
tender notes. The Supreme Court of the United 
States held that the plaintiff was entitled to 
specific performance on payment of the price of 
the land in gold and silver coin. 1 

It remains to add that where a contract has 
been executed by the parties the court will not, 
as a rule, entertain the objection that it is hard 
and unconscionable. 2 


1 Per Field, J., “ The parties at 
the time the proposition to sell, 
embodied in the covenant of the 
lease, was made, had reference to 
the currency then recognised by law 
as a legal tender, which consisted 
only of gold and silver coin. It 
was for a specific number of dollars 
of that character that the offer to 
sell was m-rde, and it strikes one at 
once as inequitable to compel a 
transfer of the property for notes, 
Worth when tendered in the market 
only a little more than one-half 


the stipulated price. Such a sub¬ 
stitution of notes for coin could not 
have been in the possible expecta¬ 
tion of the parties. Nor is it reason, 
able to suppose, if it had been, 
that the covenant would ever have 
been inserted in the lease without 
some provision against the sub¬ 
stitution/’ 

* The case of an heir expectant, 
which used to be formerly ironed 
as an exception, is now in England 
governed by the Sale of Reversions 
Act, 31 Viet, c, 4. 


Contract- 

ecuted. 
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Defences to the Action ( Concluded ). 


(d) Inadequacy of Consideration. 

Among circumstances of hardship relied upon 
by learned judges one requires separate treat¬ 
ment, and the reason is that there has been some 
veering of judicial opinion in this matter. T is 
circumstance is inadequacy of consideration and 
it differs with the difference in the point _ of view. 
In a contract of sale, if the property is sold at 
an undervalue there is inadequacy of considera¬ 
tion from the stand-point of the vendor, and if the 
property is sold at an overvalue there is inade¬ 
quacy of consideration from the stand-point of 
the purchaser. * 1 Now at one time inadequacy of 
consideration was in itself considered enough to 
render the specific enforcement of a contract 
inequitable, 2 and so late as 1859 Kindersley, V.C., 
gave expression to such a view. 3 In the cele- 
brated case of Savile v. Savile Lord Mac¬ 
clesfield sustained this defence. A house had 
there been sold, during the south sea mania, 
when there was quite a rage for speculation in 
England, for £10,500, and the purchaser had 
paid /. 1000 as a deposit. Alter the bubble burst 
upon the purchaser submitting to a forfeiture of 
the deposit, he was discharged by the Lord Chan¬ 
cellor on the ground of the national delusion which 


1 u Consideration” is defined in 
!.C*A , s. * (d), 

1 Day v. Newman, [179SI 2 

Cox , 77 I Seymour v. Delaney, 
[1822] 6 Johns. Ch , 222 (Kent, C.) 
revel, in [1824] 3 Cowen, 445, 2 
Keener, 77 2 < the judgments in this 
case deserve careful study). 

■ Falcke v. Gray, [1859] 4 Drew, 
651. Cf. Vigers v. Pike, [1842] 


8 Cl & F., 645 . 

* [1721! 1 P. Wins., 745 - tn 
McCarty v Kyle, 4 Cold., 348, 
specific performance of a contiact 
to convey one s homestead and 
furniture m exchange for a share 
in a mining property, made in tbe 
excitement of a mining boom, was 
refused. 
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had prevailed at the time of the contract and by 
reason of which people had put imaginary values 
on estates. 

But the doctrine is now exploded. Eyre, C.B., 
said, “ The value of a thing is what it will 
produce, and admits of no precise standard. It 
must be in its nature fluctuating, and will depend 
upon ten thousand different circumstances. One 
man in the disposal of his property may sell it for 
less than another would ; he may sell it under a 
pressure of circumstances, which may induce him 
to sell it at a particular time. Now, if courts of 
equity were to unravel all these transactions, they 
would throw every thing into confusion, and set 
afloat all the contracts of mankind. Therefore 
I never can agree that inadequacy of considera¬ 
tion is in itself a principle upon which a party 
may be relieved from a contract which he has 
wittingly and willingly entered into. It may 
indeed be a strong evidence of fraud, when the 
transaction is such as to be inconsistent with the 
sober manner of a man’s conducting his affairs. 
When you see distress on the one side and money 
on the other, and a wish on the one side to press 
that distress into submission to his own terms, 
inadequacy of price goes a great way in warrant¬ 
ing the court to infer from this that some sort of 
fraud was used to draw the other party into the 
bargain ; it may be such an ingredient of fraud 
as to make the court presume more than is in 
actual proof ; and I shall never quarrel with a 
court of equity which makes such an inference 
where the inadequacy is so gross, as makes it 
impossible that the bargain could have been fairly 
made.”* And this is common sense. For the 
right to freedom of contract is elementary and 
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1 Griffith v. Spratky. [1787] 1 Cox., 383, 388-9, 29 E, R., 1215. 
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radical, 1 and every person who is not from his 
peculiar condition and circumstances under dis¬ 
ability, is entitled to dispose of his property in 
such manner and upon such terms as he chooses ; 
and whether his bargains are wise and discreet, 
or profitable or unprofitable, or otherwise, are 
considerations not for courts of justice, but for 
the party himself to deliberate upon. 2 If hard 
and fast rules were laid down, as has been attempt¬ 
ed under the Civil Law, 3 people desiring to part 
with their estates may find it difficult to do so. 
Lord Eldon accordingly ruled, “ Unless the in¬ 
adequacy of price is such as shocks the con¬ 
science, and amounts in itself to conclusive and 
decisive evidence of fraud in the transaction, it is 
not itself a sufficient ground for refusing a specific 
performance/’ 4 and this doctrine is now part of 
the statute law of India. Section 28, Specific 
Relief Act, provides :— 

s.r a., s. 28, “Specific performance of a contract cannot 
be enforced against a party thereto— 

(a) if the consideration to be received by him 
is so grossly inadequate, with reference to the 
state of things existing at the date of the contract 
as to be either by itself or coupled with other 
circumstances evidence of fraud or of undue 
advantage taken by the plaintiff/' 5 


1 Cf. Fry, s. 446. 

a 1 Story, Jtyr s 244 Jinan v, 
Toulmin , [1846] 9 Alabama, 662, 
686 

* In Rome if the inadequacy 

amounted to half or more of the 
real price, the law interfered in 
favour of the vendor, Cod , bk. iv, 
title 44, 2 Pothier, ObMg> pt I, 
ch. 1,5. 1. art, 3, s. 4. The Code 
Civil of France entitles a vendor 
of immoveable property to rescind 
if he suffers injury to the extent 
of more than 7/I2th of the price 
(art ib 74 >' .. _ r _ _ 

* Co/es y. TrtcQtkuk , [1804] 9 


Ves , 234, 246 Cf. Burrows V- 

Lock, [1805] 10 Veil., 470, I Wh. & 

T., 440 (Grant, M.R.); Abbott v. 
Sworder, [1852] 4 DeG &Sm >448; 
Ready v Noakes^ 29 N. J Fq., 497* 
499, 2 Keener, 799* 

4 Inadequacy of consideration 
has been said to be not of much 
consequence in a contiact in the 
nature of a family arrangement in 
a recent Punjab case, in which the 
Indian law of consideration was 
elaborately discussed. DarOpti v. 
Jaspat Rat , [1905] P. L. R., 28, 

P.R., no, 49. 
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Theoretically considered, inadequacy in the 
price or of the subject-matter is, as pointed out 
by Professor Pomeroy, a species of inequality 
and unfairness, and may be an instance of hard¬ 
ship and oppression. But in no individual ins¬ 
tance it is for a court to determine the numerous 
and different considerations and motives which 
enter into and affect the question. The modern 
tendency therefore is to regard inadequacy as 
evidence of fraud, and not as a hardship. But it 
may be doubted if the difficulty has been really 
simplified by the altered mode of treatment. * 1 
The present doctrine, however, is that fraud in 
the purchaser is of the essence of the objection 
to the contract on the ground of inadequacy. 1 * 

To determine therefore, whether the considera¬ 
tion of a contract for sale was adequate, and 
whether the court can, upon a. suit being insti¬ 
tuted, refuse to decree specific performance of 
the contract on the ground of gross inadequacy 
of consideration (as defined above), we must carry 
ourselves back to the date of the contract, and 
the time when the purchase-money was paid. 
Fraud is a mental condition and as such must 
have existed, if at all, at the very inception of the 
agreement. 8 If at that time the consideration 
would have been deemed adequate, and the court 
would have decreed a specific execution of the 
contract, had the suit been then brought, it 
follows necessarily that the consideration must, 
at a subsequent date, be also deemed adequate, 
and the court must decree such specific execu¬ 
tion/ Where, therefore, the consideration or 


1 Pomeroy, S.p t} s. 194, 9 Pomeroy, S.P , s, 195. 

1 Bareli v. Dxnn, [1843] 2 Hare, * Hale v , Wilkifison , 21 Gratt,. 

44 <>i 45 °* Cf. Gitabai v. Balaji 75 ; Waterman, 247, Poole v. Shsr- 

[1892] 17 Bom. 232. gold , [1786] 2 Bro. C.C., n8, 119, 
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a part of it is an annuity for life, and the life 
terminates before any payment but after the 
conclusion of the contract, the consideration does 
not by reason of such termination become 
inadequate. 1 So a contract to develop a mine, 
fair and reasonable when made, does not suffer 
from inadequacy of consideration if a rich vein of 
ore is subsequently discovered. 1 ’ 

Next, the inadequacy must be so gross as by 
itself or taken in conjunction with other circum¬ 
stances to evidence fraud or unconscionable 
dealing ; 3 it must, it has been even said, be so 
striking and so substantial as to shock the com¬ 
mon sense of mankind, 4 and render the bargain 
such as no man in his senses and not under 
delusion would make on the one hand, and as 
no honest and fair man would accept on the 
other. 5 Fraud may be any act fitted to deceive, 6 
and “undue advantage” will include all forms 
of inequitable pressure. There may therefore be 
proof of misrepresentation, deliberate suppression 
of the truth, 7 or circumstances of oppression and 
inequality. 9 Inadequacy of consideration, there- 


1 S.R.A., s. 13, ill. (./>) ; Morti¬ 
mer V. Capper , [1782] 1 Bro. C.C., 
156, Cf. Strickland v. Turner , 
[l8$2] 7 Ex, 208 (“The question 
between the parties is this r whether 
the purchase took effect during the 
existence of the annuity. If it^did 
but for an instance, the plaintiff is 
not entitled to succeed: for he 
purchased the annuity and cannot 
complain that, in so doing, he has 
made a bad bargain as the event 
has turned out. But if, on the 
contrary, the annuity had ceased 
to exist before the purchase, then 
he has got nothing for his purchase 
money and is entitled to recover it 
back from the defendant,”) 

* Finlen v. Heinxe , 73 Pac., 


12 ? 


Inadequacy of 


consideration 


creates no presumption of fraud, but 
may be evidence of fraud as a fact. 
Borrdl v. Darn, [1843] l flare, 
440 , 450 ; 2 Pomeroy, &q J>% s 
926 ; S.P ,, 285. 

* Per Nelson, J . Erwin v. Par¬ 
ham, 12 Howard 197 ; Waterman, 
246 n. See Sugden, V 9 & J*,, 275 ; 
Vipers v. Bike, supra i Prince v. 
lamb , 128 Calif., 120 ; 3 Fage, 
Con , 2446. 

3 I Story, Eq., ss. 244, 

Gwynne v. Heaton , [ 177^1 1 Br, 

Ch. i, 3 Keener, 506, 
a I.C.A., s. 17 (4). 

7 Deane v. Rastron , [ 1792 ] I 

Ans., 64 ; and cases cited, 2 Hart, 
V. & P. 1094, ». 

# FalcAe v. Gray, supra (vendor 
a lady ignorant of .value of China 
jars, valuer her agent, confessedly 



. misT/f 
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fore, may become a most material circum- Unequal 

stance when one of the parties to a transaction P os,tlon 

is from age, ignorance, distress, incapacity, 
weakness of mind, body, or disposition, or from 
humble position or other circumstances unable to 
protect himself. 1 A distinction has obviously to 
be drawn between cases where parties have 
knowingly and deliberately fixed upon a price 
and where there is no evidence of such 

knowledge, intention or deliberation. 3 The 

artful, the importunate and the cunning 3 unhap¬ 
pily abound in the world, and they may have 
victimised a person so situated that the just 
result of his judgment was misled, confused 
or disturbed. 4 For instance, proper time may 
not have been allowed to him and he may have 
acted improvidently ; 5 or he may have been 
importunately pressed, 6 or strongly persuaded by 
those who enjoy his confidence ; 7 or he may not have 
been fully aware of the consequences and may have 
been suddenly drawn in to act ; 8 or he may not 
have been permitted to consult disinterested 
friends, 9 or legal advisers, 10 before he was called 


incompetent to value them, pur¬ 
chaser a dealer in such articles, 
who stood by knowing price named 
was wholly unfair). Cf. Young 
v. Clerks [1720] Prec, Ch, 538, 2 
Scott, 225, 

1 Kerr, Frauds 169. Osgood v. 
Franklin t [i 8 x 61 2 Fob ns, Ch., 1, 23 
Leases of charity estates have been 
set aside for undervalue in England, 
Tudor, Charities, 246. As to 
English law, present and past, re¬ 
garding sales of reversions see Fry, 
199, s 99; 2 Dart, V.&P „ 76q,s. 99. 

a Pomeroy, 5 . P. 282 n , cit¬ 
ing Davidson v. Little, 10 Harris, 
245, 247. 

1 Where calculating speculators 
purchased property worth 500 or 
600 dollars for 21 dollars, they were 
not held entitled to the aid of the 

5 * 


court, Modiselt v. Johnson, 2 

Blackf,, 431. 

* Cf. I Story, Eg ., 251 ; Belly. 
Howard , [1842] 9 Mod., 302 ; 
Martin v. Mitchell, [1820] 2 J, & 
W , 413, 423 ; Stanley v. .Robinson } 
[1830] 1 R. & M., 527. 

s Graham v. Pan coast, 30 Pa. 
St., 89 ; Cf. Clark v. Malpas , 
[1862] 31 Beav,, 80. 

6 Clitkerall v. Ogilvie , I Dessaus,, 
Rq, 250. 

7 McCormick \\ \folin, 5 Blackf., 
$ 09 - 

* Clitherall v* Qgilvte, supra. 

9 Ibid. 

30 Cf. Summers v. Griffiths, f r866] 
35 Beav., 27 ; Barker v. Monk. 
[1864] 33 Beav,, 419 ; Hay garth v. 
Wiearing, [1871] 12 Eq., 320 ; Fry 
v. Lane, [1888] 40 Ch. Eh, 312. 
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upon to act in circumstances of sudden emergency 
or unexpected right or acquisition. In such 
cases, if the bargain is unequal, the court may 
find fraud, imposition, or unconscionable 
advantage, and refuse specific performance. 
Where, therefore, a woman, who was under a 
misapprehension as to the precise nature of her 
rights, agreed to sell land worth 1200 dollars for 
a horse valued at 100 dollars, the court considered 
the agreement unequal and unreasonable, and 
refused to enforce it. 1 And where the considera¬ 
tion was about ten times the value of the land 
agreed to be sold, 2 but the purchase had been 
made the condition of a loan which the plaintiff, 
a poor and illiterate man, was very anxious to 
negotiate with the object of prosecuting his claim 
in Chancery to some valuable property, Lord 
Romilly said, “Coupled with such circumstances, 
the evidence of over-price is of great weight, and if 
the case had stood here I should have been of 
opinion that this transaction was one which could 
not stand.” 3 4 “Great inadequacy,” remarked 
Bradley, J., “requires only slight circumstances of 
unfairness in the conduct of the party benefited 
by the sale to raise the presumption of fraud.” + 

The question of inadequacy apparently does 
not arise where at the time of the contract neither 
party has any knowledge of the value of the 
property, 5 & unless, possibly, where the inadequacy 


1 Higgins v. But Ur, [1886] 78 
Maine, 520, 1 Ames, 419, 

* Unlike a case of alleged under¬ 
value, where the court may gene¬ 
rally obtain data to ascertain the 
market-value of the property sold, 
in the case of alleged over-value, 
the court has seldom satisfactory 
means of pronouncing price excess¬ 
ive, for there is no standard to 
determine what represents the 
money value of the property to an 


individual, 2 Dart., V, & P*, ed. 6, 
12 X 0 , 

• Cockell V. Taylor , 15 

Beav., 103, ei$. Distinguish Abbott 
v, Sworder [1851] 4 De G. & Sm 
448; McManus v. Boston, [1898] 
171 Mass,, 152, 1 Ames, 420. 

4 Graffam v. Burgess, [iSSoj 
n? U.S., 180, 3 Keener, 521. 

5 Knight v. Major flanks, [1848] 
II Beav,, 322, affd. [1849] 2 MaCi 

& G„ 10. 
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is so gross as to take a case out of the general 
rule. 1 Every man must bear the loss of a bad 
bargain legally and honestly made; if not, he 
could not enjoy in safety the fruits of a good 
one. 2 

Inadequacy of consideration should be dis¬ 
tinguished from failure of consideration, which 
arises by reason of events which either determine 
the existence of the subject-matter of the 
contract or materially affect it, Where the 
purchase-money is not paid, the liability to pay 
remains and may be enforced. But where the 
thing contracted about is, say, destroyed prior 
or subsequent to the agreement, the contract 
may fail by reason either of mistake 3 or of 
impossibility of performance. 4 The contract 
has no valid inception. 6 So where a suit 
between a party claiming an estate under an 
alleged adoption and another disputing the fact 
and validity of such adoption was compromised 
upon the latter admitting the adoption and 
agreeing not to question it in future, but the 
second party did afterwards repudiate the 
adoption and unsuccessfully tried to rescind the 
agreement of compromise, the judicial Committee 
held that the principal consideration for the 
compromise was an abstention on the second 
party’s part to question the legality of the first 
party’s adoption, and there having been a failure 
on the former’s part to keep up to the terms of 
the compromise and his conduct having been at 
variance with and having amounted to a subver¬ 
sion of the relation intended to be established 


' 2 Dart, V. &■ P., 746-7. * Lect. VI, ante, 350. 

J Pe> Black, I„ Harris v. ‘ Pomeroy, 8 . P., s. 321. But cf. 
Tyson, [1855] U Pa. St., 347, 3 Hanuman v. Huntsman , [1891] 19 

Keener, 564. Cal.,123, P.C. 

* Ante, 167. 
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by the corapromise, there was such a failure of 
consideration for the agreement of compromise 
as to disentitle the second party to maintain a 
subsequent suit for a specific performance of the 
same. 1 Partial failure of consideration, eg., 
where the article contracted about is found to be 
in existence but in a damaged condition,” will 
seldom avoid a contract, 3 unless a material part 
of the subject-matter of the contract, supposed 
by both parties to exist, has, before it has been 
made, ceased to exist. E.g., if there is a contract 
to pay an annuity to the promisee for the lives of 
two persons, and it turns out that at the date of 
the contract, unknown to the contractors, one of 
these persons was dead, the contract cannot be 
specifically enforced. 4 So where there was a 
contract for sale of a leasehold interest in land to 
commence in the future, but before the day 
arrived an ocean storm washed away a part of 
the land, the South Carolina Court refused to 
decree specific performance. 5 But a person may 
contract in such terms as to preclude himself 
from objecting on the score of the non-existence 
or determination of the subject-matter at the 
time of the contract. 6 

(e) Mistake. 

Mistake in its legal aspects 1 have already 
to some extent discussed. 7 If by reason of mis- 


1 Srtik Chandra Roy v. Banomali 
Rai, [1904] 2 A. L. J. R,, 31, 3/ 
Cal , 584, P . C. 

* Barr v. Gibson , [1S38J 

3 M & W., 390 (ship at sea sold, 
found stranded). 

B Ardesir v. Vtxjesing, [1901] 25 
Bom-,593, 601 . Cf Vincent v. 
Berry , 46 Iowa, 571 (purchaser 
requested to inspect property, neg¬ 
lected to do so). 

* Cochrane v, Willis , [1865] I 


Ch. Ap., 5S ; S.R.A., ?s. ar, ill. to 
cl. (k). 

ft Buguemn v. Courtenay , 53 Am. 
Rep., 688. 

8 Hunks v. Pulling , [1856] 25 
L J., Q.B., 375 (sale of free-farm, 
conditoin as to no objection about 
non-payment or non-receipt of 
ground-rent, rent not paid for 20 
years and extinguished). 

7 Ante, 166-8. 
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lake the minds of the parties never meet, there 
is no agreement either at law or in equity. But 
there may be mistake present which does not 
avoid the agreement, but which excludes such 
full, free and intelligent consent as a court of 
equity deems necessary in the case of a contract 
which it is called upon specifically to enforce.’ 
Mistake has been described as “some uninten¬ 
tional act, omission, or error, arising from uncon¬ 
sciousness, ignorance, or forgetfulness, imposition 
or misplaced confidence. But mistake is m~ 
ternal , and may be more correctly described as 
an erroneous mental condition, conception, or 
conviction, induced by ignorance, • misapprehen¬ 
sion, or misunderstanding of the truth, but with¬ 
out negligence, and resulting in some act or omis¬ 
sion done or suffered erroneously by one or both 
the parties to a transaction, but without its erron¬ 
eous character being intended or known at the 
timed Wherever by reason of an erroneous 
impression or a wrong conclusion a person is in¬ 
duced either to do or to omit to do what he would 
not otherwise have done or omitted, there is a 
mistake, 4 and if this mistake is material, that is, 
of the essence of the transaction, which without 
it would not probably have taken place, 3 and if it 


1 The principle upon which 
equity proceeds is thus stated by 
Sir E« Fry : -‘There must be a con¬ 
tract legally binding, but that this 
is not enough,— that to entitle the 
plaintiff to more than his common 
law remedy, the contract must be 
more than merely legal. Et must 
not be hard or unconscionable : it 
must be free from fraud, from sur¬ 
prise, and from mistake : for where 
there is a mistake there is not that 
consent which is essential to a con¬ 
tract in equity : non videntur qui 
errant conuntire." S, 752 , P- 3 * 9 . 

CL Wtlding v, SmuUps 0 H,{itofl'] 


2 Ch., 534 * 

* 1 Story, Eq., s. no ; is.err, 
Fraud , 430 ; 2 Pomeroy, Eq, 

1475 *■ 

-* Ibid, s. 839 ; 8 . P . 32b. 

1 Cf. Haynes, Out. of Equity, 

132- 

r ’ Stone v. Godfrey , [1854] 5 f* e 
G. M & G,, 76 ; Carp-mad v, 
Powis, [1849] 10 Beav., 39- Where 
the mistake is in respect of the 
matter of the agreement, as distin¬ 
guished from the inducements 
thereto, no question regarding the 
materiality of the term can properly 
arise ; “ the parties by making 
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is unconscionable for the party deriving benefit 
from the mistake to retain his advantage/ a court 
of equity will feel disposed to interfere. Know¬ 
ledge and intention exclude mistake, 2 The 
mistake may be either common to both the 
parties, or it may be a mistake of the plaintiff 
alone or of the defendant alone. Where there 
was a dispute as to whether a contract of sale 
covered seven acres of copyhold land, said to be 
part of the estate sold, Lord Thurlow observed : 
“ No doubt, if one party thought he had pur¬ 
chased bond fide, and the other party thought he 
had not sold there is a ground to set aside the 
contract, that neither party may be damaged ; 
because it is impossible to say one shall be forced 
to give price for part only which he intended to 
give for the whole or that the other shall be 
obliged to sell the whole for what he intended to 
be the price of part only. Upon the other hand, 
if both understood the whole was to be conveyed, 
it must be conveyed. But again, if neither under¬ 
stood so,—if the buyer did not imagine he was 
buying, any more than the seller imagined that 
he was selling this part, then his pretence to have 
the whole conveyed is as contrary to good faith 
upon his side, as refusal to sell would be in the 
other case.” 3 

Mutual mistake, as we shall see, may be a 
ground for rescinding or reforming an agreement. 
A fortiori it will operate as a bar to a specific 


it a subject of agreement have 
made it material, and the courts 
can have no right to put a differ¬ 
ent construction upon it/’ Bigelow’s 
note, I Story, Eg., 3 . 109. 

1 1 Fonblanque, Eg bk. I, ch, 
2, s. 7 ; Warner v. Daniels , 1 
Wood}. & Minot, 90. “ In all 

such cases, the ground of relief is 
not the mistake or ignorance of 


material facts alone, but the uncon- 
sciemious advantage taken by the 
party by the concealment of them/ * 1 

1 Story, Eg., s. 147. 

4 Irtzham v. Child , [17^1] I Bro. 
C. C., 92. Distinguish Jervis v* 
Berridge , [1873J 8 Ch., 3$i. 

8 Caber ley v, Williams , [1790] 

1 Ves„ 310, 
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performance of the contract. Where, e.g. t the 
owner of an estate contracted to sell it and sti¬ 
pulated that he should not be obliged to define 
its boundary, and the estate really comprised a 
valuable property not known to either the vendor 
or the purchaser to be part of it, though the 
agreement had been reduced to writing and was 
expressed in the form intended, 1 yet as the con¬ 
tract had been entered into upon a mutual but 
erroneous assumption, it was not specifically 
enforced. 2 * * So where a person contracts to pur¬ 
chase property which belongs to himself, though 
that fact is unknown to both the vendor and the 
purchaser, there will be no specific performance 
decreed against the mistaken owner.-' 

Where the mistake is of the plaintiff he may, 
under certain circumstances, sue for reformation 
of the agreement or rectification, and may en¬ 
force specific performance of the amended 
contract/ But this is a matter the consideration 
of which I will reserve for a future lecture. 5 I 
will simply observe in passing that the fact that 
at one stage of a suit the plaintiff has misinter¬ 
preted a contract, will not preclude him at the 
hearing from claiming its specific performance 
according to the true construction. 6 * 8 * 


1 The general rule that parties 

may not prove their intention 
dehors the\r writing or deed admits 
of an exception in favour of a case 

of mistake. I, Ev. Act, s. 92, 
prov. I. Cf. Marquis TownsheM v* 

Stangroom, [1801] 6 Ves., 328. 

9 BaxendaU v. Stale y [185 5 ] £ 9 

Beav., 6oi, 2 Keener, 943. S.R.A., 

s. 22, H, ill* (g). Cf* Marvin v. 
Bennett , 8 Paige, 312. 

8 Jones v* Clifford , [1876] 3 Ch, 
D„ 779 ; Cochrane v. Willis y [1865] 

I Ch. Ap., 58 ; Cooper v« Phibbs, 
[1867] 2 H.L., 149, 3 Keener, 43. 


Cf, Bingham v. Bingham , [1748] 1 
Ves, Sr,, 12b ; Lawrence v. Beau- 
bun , [1831] 2 Bailey, 623, 

2 Scott, 562. But the rule cannot 
be affirmed generally in respect of 
mistakes of law, 2 Pomeroy, Eq. J. y 
s. 846 ; Kerr, Fraud , 435. 

* S.R.A , s. 34 ; Olley v. Fishet y 
[1886 j 34 Ch. D, t 367. Cf Harris 
v. Pepper ell, [*867] 5 Eq., 1 ; 
Brown v. Lamp hear, 35 Vt M 252 
tion given to defendant). 

Leet. IX, infra. 

Preston v. Luck , [1884] 27 Ch* 
497, 2 Keener, 985. 
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Where the mistake is of the defendant and he 
seeks to resist specific performance in whole or 
in part upon that ground, the cases present some 
difficulty, as there has been a marked veering 
round of judicial opinion on the point with the 
march of time, fn the beginning of the nine¬ 
teenth century an eminent Lord Chancellor of 
England affirmed : ,f It is not necessary that 
fraud should be made out. Though from want of 
attention, misrepresentation, and mistake, a party 
may have acquired a right at law, this court will 
not, especially if upon other circumstances the 
case is hard, decree a specific performance 
and towards the middle of that century an emin¬ 
ent Master of the Rolls stated the principle upon 
which equity courts proceed in cases of mistake 
in these terms : “ If it appears upon the evidence 
that there was, in the description of the property 
a matter on which a person might bona fide 
make a mistake, and he swears positively that 
he did make such mistake, and his evidence is 
not disproved, this court cannot enforce the speci¬ 
fic performance against him. If there appear on 
the particulars no ground for the mistake, if no 
man with his senses about him could have mis- 
apprehended the character of the parcels, then I 
do not think it is sufficient for the purchaser to 
swear that he made a mistake, or that he did not 
understand what he was about.”* 

Taking the older cases, therefore, we find 
equity has afforded relief under the following 
circumstances :— 

1. Where the defendant’s mistake has been 


» Mason v. Armitage, f 1806] 13 a capricious and arbitrary distre- 
Ves., 25, 1 Arnes, 375. Lord Ers- don.” 

kine added, “But the Uw is open * Swaisiand v . Dearstey , [iSoij 
to him : Joyms v. Statham , [ 1746 ] 29 Beav., 430, I Ames, 376 (Sir J. 

3 Atk., 388, Upon this subject the Romitly), 
court is governed by a sound, not 
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induced, or contributed to, by the plaintiff. This 
may be so on account of either some act per* 
formed or a statement made by, or attributable 
to, the plaintiff . 1 E.g., where in a sale by auc¬ 
tion, the plaintiff led the defendant to believe that 
he (the plaintiff) would not be the purchaser and 
thus put the defendant off his guard, and then he 
subsequently went into the auction-room and 
bade for the property and thus gave rise to a 
suspicion that he was a puffer, and the agent, 
employed by the plaintiff to make the reserved 
bidding, omitted to do so by reason of a mis¬ 
apprehension, with the result that the property 
was knocked down to the plaintiff for ^1000 less 
than what he knew the defendant wanted there¬ 
for, Lord Erskine ruled that, as the former had 
obtained an advantage through a mistake, a court 
of equity would not give him any assistance in 
that . 3 So where in another sale by auction the 
plan annexed to the particulars of the house and 
grounds put up for sale, showed a shrubbery on 
the western boundary, and the defendant, on 
making an inspection with the plan in his hand, 
found on the western side a belt of shrubs and 
three large ornamental trees enclosed by an iron 
fence, and, taking that to be the boundary, he bid 
for and purchased the property. He afterwards 
discovered that the said trees and fence stood in 
the glebe land adjoining the property sold, the 
real boundary of which was denoted by stumps, 
which were so covered by the shrubs as not easily 
to be seen, and he resisted specific performance. 
The court held with him, upon the ground that 
his mistake had been increased by at least crassa 


1 Stewart v. Kennedy , [1890] J$ 
A. C M US ; Kerr, Fraud; 453. 

52 


* Mason v« Ar milage, supra. 
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negligentia on the part of the vendors. 1 Here 
there was no actual error in the plan, the trees in 
question not being shown therein. But there 
have been other cases where in the particulars 
supplied by the plaintiff there has been such mis¬ 
description or ambiguity as to the substance of 
the contract as to justify the mistake made by 
the defendant. Thus where at an auction sale 
of an estate by lots, lot 5 was described as 
' an undivided moiety in a valuable piece of 
free-hold plantation ground,...let to Mr. Godfrey, a 
yearly tenant. The apportioned rent of this lot 
is ^16 per annum,” and the purchaser in answer 
to a suit for specific performance by the vendor 
swore positively that he was deceived into think¬ 
ing, at the time that he bid for lot 5, that the 
apportioned rent thereof, and not of the whole of 
the undivided moiety, was £16 per annum, Lord 
Romilly held that the mistake was not an un¬ 
reasonable one and dismissed the suit. 2 So again 
where the plaintiff in a letter to the defendant, a 
widow, presumably unaccustomed to the transac¬ 
tion of business, said that he had once offered 
40 dollars per acre for her land, but now thought 
that 35 dollars per acre would be “ a big price for 
it, and added, “to buy the land now and pay 
cash down, and not get possession until next 
spring, and have the taxes to pay on it this fall, 

I would not want to pay over $ 2000 for the 60 
acres. And counting taxes and interest on the 
money, that would make it a little over $ 35 per 
acre....If that will buy the land, I will take it and 



1 Denny v Hancock, [1870] 6 
Ch., 1. 2 Keener, 

* nwaisfana v, Dear si ey, supra. 
Cf. # Higginson v, Clowes, [180S] 
15 Ves., 516 (the particulars stated 
that timber on lots 4 St § was to be 


taken at a valuation and one of the 
conditions specified generally that 
purchaser was to take timber at a 
valuation ; Grant, M.R , held ex¬ 
press declaration as to two lots was 
likely to mislead purchaser). 
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pay al! the money down and the defendant 
accepted the offer and had a sale-deed prepared 
reciting the’consideration as$2,roo (at the rate of 
$ 35 per acre), the Supreme Court of Kansas held 
that there was reasonable ground for the defend¬ 
ant’s mistake, and they refused specific perform¬ 
ance to the plaintiff on a tender of $ 2000 only. 1 * 
Shaw, C. J., has stated the law thus : “ A de¬ 
fendant may not only show that the agreement is 
void, by proof of fraud or duress, which would 
avoid it at law ; but he may also show that with¬ 
out any gross laches of his own, he was. led into 
a mistake, by any uncertainty or obscurity in the 
descriptive part of the agreement, by which he, 
in fact, mistook one line or one monument for 
another, though not misled by any representation 
of the other party, so that the agreement applied 
to a different subject from that which he under¬ 
stood at the time ; or that the bargain was hard, 
unequal and oppressive, and would operate in a 
manner different from that which was in the con¬ 
templation of the parties, when it was executed, 
in either of these cases equity will refuse to inter¬ 
fere, and will leave the claimant to his remedy 
at law.”’ 

2. Where the plaintiff knows of the defend¬ 
ant’s mistake or has good grounds to suppose 
that a mistake has been made. 3 Webster v. 
Cecil 4 * is a good illustration. Here negotiations 


1 BurkhalUr v, Jones y [1884] 

32 Kaosae, 5, 1 Ames, 378, {per 

Valentine, J. : “In strict law, and 

by the ^ words of the letters of the 

parties, we think the parties made a 
contract ; but we also think that 
in fact and in equity, the minds of 
the parties never came together ; 
that they really never agreed to 

the same thing ; and therefore, in 
equity and good conscience they 


did not make such a contract as 
equity should adjudge to be speci¬ 
fically enforced.” ) Distinguish 
Mansfield v. Hodgdon, 147 Mass,, 
304. 

* Western Railroad Corp, v. 

Babcock ; [1843] 6 Met,, 34 6 , 3 

Keener, 941. 

* Kerr, Fraud , 449. 

4 [1861] 3 ° Beav., 62, I Ames, 
343. 
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for the sale of some immoveable property had 
been going on for sometime between the plaintiff 
and the defendant, the property produced an 
annual return of ^"90, was mortgaged for sums 
amounting in the aggregate to ^1800, and the 
defendant had previously refused to sell it to the 
plaintiff’s agent for ^2000, It appears that on 
October 22, i860, the defendant totalled the 
respective values of the lands and cottage in 
question, but through inadvertence and in his 
hurry to save the post, he added them up as am¬ 
ounting to the sum of fii 100 (instead of ^2100) 
and without reflection inserted that sum in a letter 
to the plaintiff. The plaintiff by return of post 
accepted the offer, whereupon the defendant, be¬ 
coming apprized of the error, immediately gave 
notice of it to the purchaser. Romilly, M.R., 
refused specific performance to the plaintiff. 
Another instructive case “ where a person snapped 
at an offer which he must have perfectly well 

Mansfield v. known to be made by mistake,’” is Mansfield v. 

Sherman. Sherman} The facts here were these : Sherman, 
living in New York, owned a tract of land in Bar 
Harbour, which he had caused to be laid out into 
avenues and building lots, twelve in number, and 
a plan to be made by a landscape engineer. Mans¬ 
field saw these lots and enquired of a firm of real 
estate brokers at Bar Harbour about a small lot 
(no. 7) to the extreme south. These brokers 
communicated with Sherman, who sent them the 
plan, a list of prices for the lots and instructions 
about selling. In this list the price of lot no. 12, 
which was near the extreme northern end of the 
tract, and had no possible connection with lot 


1 Per James. L.J., Tamplin v * [1889] 81 Maine, 365, j Ames, 
James, [1880] 15 Ch. D., 215, 221, 383. 

Finch, 802 , 
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no. 7, was marked $ 2500. Mansfield, after learn* 
ing the prices and examining the lots said he 
would take both lots nos. 7 and 12, and Sherman 
agreed to sell them for $ 4000, $ 1500 being the 
price marked for lot no, 7. Sherman, however, 
came to Bar Harbour about a couple of months 
afterwards and then discovered that he had made 
a great mistake as to lot no. 12. It contained a 
valuable building site, which he had supposed was 
not included, and which he had not intended to 
bargain at such a price ; and he refused to con¬ 
vey it, Evidence was adduced to show that the 
value of this lot was $ 12,000, and that Sherman, 
who lived at a distance, had acted under an er¬ 
roneous impression and made a mistake about an 
important and controlling fact. In dismissing an 
action for specific performance brought by Mans¬ 
field,, Emery, J., said, ‘‘Of course, if there was a 
valid contract, Mr. Sherman should answer in 
damages for all the loss his mistake and refusal 
to convey have occasioned to Mr. Mansfield. 
The court, when appealed to in an action at law, 
can only consider whether there was a valid con¬ 
tract and a breach. The mere mistake of one 
party, however great, will not excuse him from 
making full compensation. 1 When, however, 
application is made to the court, not to determine 
and enforce legal rights, but to do equity between 
the parties, the court will be careful to do only 
equity, and will not aid one party to take advan¬ 
tage of the mistake of the other party.” We 
thus see that a mistake which in itself might not 
be a sufficient ground to save the defendant from 
his bargain, may often protect him when the 


1 Cf. I,C,A v s. 22 : • A contract to it being under mistake as to a 
is not voidable merely because it matter of fact.” 
was caused by one of the parties 





3. Mistake 
doe t j 
defendant, 


<SL 

414 SPECIFIC RELIEF. 

plaintiff knew of the advantage he was getting 
when the contract was made. 1 

3. Where the mistake is due solely to the 
defendant. 2 The language of clause (c), sec¬ 
tion 28, Specific Relief Act, shows that the mis¬ 
take which induces the assent of the defendant 
need not have been obtained by any act or con¬ 
duct on the part of the plaintiff. 3 In fact, the 
Indian legislature clearly contemplates that there 
may be cases where no blame can be ascribed to 
the plaintiff, who may have contracted with the 
defendant in the bona jide belief that the latter 
was fully competent to contract, and yet the 
defendant, by reason of some mistake under 
which he was labouring, may be entitled to be 
relieved against the consequences of his act in a 
court of equity. The illustrations are instruc¬ 
tive. 

“A, one of two executors, in the erroneous 
belief that he had the authority of his co-executor, 
enters into an agreement for the sale to B of his 
testator’s property. B cannot insist on the sale 
being completed.” 

“A directs an auctioneer to sell certain land. 

A afterwards revokes the auctioneer’s authority as 
to 20 big has of this land, but the auctioneer inad¬ 
vertently sells the whole to B, who has not notice 
of the revocation. B can not enforce specific 
performance of the agreement. 

The first illustration is founded on the case of 
Sneesby v. Thorn , 4 the second on that of Afanser 


* Chute v. Quincy , [1892] 156 
Mass., 189, 2 Keener, 1002 (lot sold 
contained 9230 feet, but by mistake 
of surveyor was shown on plan as 
containing feet, and price had 

been calculated upon this area 7 
which to plaintiffs knowledge was 
wrong), Cf. CalverUy v. \\i& 


i(xm 1, supra ; 7 'ownshend v. Stang- 
room , supra. 

* Pomeroy, S, s. 245 ; 2 

Eq.J.s s, $60, p. I$l8. 

• CL S.R.A., s. 28, <*) I also s. 

2f>, (<J), (A). 

1 1^1855] 7 De G. M, & 399. 
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v. Back} Now, as a matter of law, A the exe¬ 
cutor was competent, if he chose, to have made 
the sale alone ; 2 so also the revocation of an 
agent’s authority (and an auctioneer is an agent 
for sale) does not take effect, so far as regards 
third persons, before it becomes known to them. 3 
And yet as in neither case the contract would ap¬ 
parently have been entered into but for the mis¬ 
take under which the defendant laboured, a court 
of equity would refuse specific relief. So where 
the defendant had given, or he thought he had 
given, a discretion to an auctioneer to sell but not 
to let the property go under a reasonable sum, 
and in consequence of such belief, he abstained 
from allowing a friend to bid for him, but the 
auctioneer did not consider that he had any 
authority to buy it in or to make any reserved 
bidding, and the property was knocked down to 
the highest bidder on the spot for nearly two- 
thirds of the price which the owner had expected 
to get, the purchaser’s bill for specific perfor¬ 
mance was dismissed, but without costs, as the 
plaintiff was not at all to blame. 4 An earlier 
case which came before Lord Langdale arose out 
of rather peculiar facts. The properties belong¬ 
ing to two different persons, Malins and Davis, 
were to be sold by auction by the same auctioneer 
on the same day and at the same place. Davis 
appointed Freeman to bid for him in respect of 
his property. Freeman arrived at the auction- 


1 [1848] 6 Hare, 443 { here a 
light of way to other land of 
vendor was reserved )- Pomeroy, 
S.P 34i «. 

* See Ind. Sue. Act, s. 271, ill, 

(c) ; Act V of 1881, s, 92 ; Shep. 
Touchstone, 484 ; 1 William??, 

Executors, 716, 720- 

* I.C.A,, a. 208. 


4 Day v. [1861] 30 Beav., 

220, i Ames, 380. Romilly, M,R., 
here repudiated the proposition, 
“that a person having given an un¬ 
limited authority to an auctioneer 
may, when dissatisfied with the 
price at which it is sold, revoke his 
authority/* 



Malms v. 
AV/rmum. 
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room when some of Malms’ property was under 
sale. He heard the description of this property, 
which was in terms wholly inapplicable to Davis’s 
estate, and began to bid for it, and kept bidding 
in a hasty and inconsiderate manner till the price 
was raised to ^1400 and the lot was knocked 
to him. He shortly after discovered that it was 
not Davis’s property, and subsequently spoke to 
the auctioneer and refused to sign the contract 
and pay the deposit. Upon a bill for specific 
performance being brought, the Master of the 
Rolls said, “The question here is not, as it has 
been put, whether the alleged mistake, if true, is 
one in respect of which the court will relieve, for 
the court is not here called upon to relieve the 
defendant from his legal liability, but whether, if 
the mistake be proved, the court will enforce a 
specific performance, leaving the defendant to 
his legal liability.” 1 His Lordship held that 
Freeman never did intend to bid for the property 
in question, that he never meant to enter into this 
contract, and it would not be equitable to compel 
him to perform it. 2 

But the tide has turned in England. In 1880 
an eminent Lord Justice remarked, "If a man will 
not take reasonable care to ascertain what he is 
buying, he must take the consequences. The 
defence on the ground of mistake cannot be sus¬ 
tained. It is not enough for a purchaser to 
swear, I thought the farm sold contained twelve 
fields which I knew, and I find it does not include 
them all, or, I thought it contained one hundred 
acres and it only contains eighty. It would open 

1 Cf. per Cooley, J. : “Denying 449, 1 Ames,*437. 
specific performance does not deny 1 Matins v. Freeman , [1837) 2 

the legality or obligation of the Keener, 25, r Ames, 383, Cf. Ball 
contract : it denies merely that the v. Slorie , [1823] 1 S. & S. 210 ; 
case is one of equitable cognizance,” Howell v, George. f 1 Madd ’ 

Rusi v. Conrad, [1882] 47 Mich., 1. 
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"the door lo fraud if such a defence was to be 
allowed.' Perhaps some of the cases on this 
subject go too far, but for the most part the cases 
where the defendant has escaped on the ground 
of a mistake not contributed to by the plaintiff 
have been cases where a hardship amounting to 
injustice would have been inflicted upon him by 
holding him to his bargain, and it was unreason¬ 
able to hold him to it.” 1 2 And the next year 
Mr. Justice Kay said, “I understand the rule to 
be this: the purchaser may escape from his bar¬ 
gain on the ground of mistake, if it was a mistake 
which the vendors contributed to, that is, in other 
words, if he was misled by any act of the vendor’s • 
but if he was not misled by any act of the 
vendor’s, if the mistake was entirely his own, then 
the court ought not to let him off his bargain on 
the ground of a mistake made by him solely, 
unless the case is one of considerable harshness 
and hardship,” 3 Accordingly, where at an auc¬ 
tion-sale a bidder, purely through his own in¬ 
advertence, bid for lot i, under the impression 
that he was bidding for lot 2, and lot 1 was 
knocked down to him, Kekewich, J., held that he 
could not resist specific performance on the 
ground of his mistake. 4 

As a result of what has been called “the 
recent tendency of the English courts to the 
narrowing of equitable doctrines,” 5 we find the 
topic of unilateral mistake reduced to a sub¬ 
division of the topic of hardship. 6 It remains 




Unilateral 
mistake and 
hardship. 


1 *‘To permit such a defence 
would be to open the door to per¬ 
jury and to destroy the security of 
contracts.’ 7 Fry, s. 765, p. 336. 

* Tampkn v. James , supra, 221 
(James, LJ.). 

3 Goddard v. Jeffreys, [l88t] 

51 L.J., Ch., 57. 

4 Van Praagh v. trendge^ 

53 


[1902] 2 Ch. f 266, 271. On appeal 
this judgment was reversed on an¬ 
other ground, [1903] 1 Ch., 434. 

Collins, M.R., was disposed to 
doubt if the parties ever were ad 
nUm, but this dictum has been 
criticised, 2 Williams, V . 679, 

3 2 Pomeroy, Eq* 7 ?., 1308, n, 
Kerr, Fraud, 443. 
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to be seen how far our Indian courts will follow 
the later English precedents. The Specific Relief 
Act embodies a more liberal doctrine, and does 
not mix up the plea of mistake with that of hard¬ 
ship.' As a matter of fact, however, the conse¬ 
quence of mistake will very often be found to be 
hardship. A good illustration is the American 
case of Kelly v, York Cliffs Improvement Col 
That was a bill for the specific performance of an 
alleged contract for the conveyance of two parcels 
of land at York Cliffs. It appears that the 
defendant company was organized to purchase, 
improve, lease and sell lands at this summer 
resort, but was not a financial success. It 
contracted to sell the parcels to Kelly for 
$ 38,700, who, taking advantage of a bye-law 
of the company, which had escaped the memory 
of the president and the director who were acting 
for the company, and which provided that the 
stock of the company should be accepted at not 
less than its par value in payment for land, tender¬ 
ed such stock for $38,100 and cash for the 
balance. Evidence showed that the land was 
saleable at that time in the neighbourhood at a 
price in money of $50,000, while the stock, par 
value of $100, was not saleable for over a few 
dollars per share. The Supreme Judicial Court 
of Maine found that the officers of the company, 
supposing they were making an advantageous 
sale for money, by mistake made a disastrous 
sale for stock of doubtful value, and it refused 
specific performance to Kelly, as otherwise the 
plaintiff would have obtained land of considerable 


1 Cf, S.R.A., s. 28 ( c ), with s. bona fide mistake of another ; or, at 

22, tl "The principle on which least, that a court of equity ^will 

the court in such cases withholds not assist him in doing so. 2 

Telief from the plaintiff is, that it Dart, V. & 1050. 

is against conscience (or a man to * £19°°] 94 Maine, 374 * 1 Ames, 
take advantage of a reasonable and 4Q2. 
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money value for stock of little money value, 
while the defendant would have suffered loss and 
been seriously crippled in its resources. 

And here it may not be out of place to 
remark that “there is a wide difference between 
the cases where the court, is called upon to set 
aside an agreement, and those where it is called 
upon to enforce an agreement.” 1 “I am not 
aware of any case in our own courts or in Eng¬ 
land,” said Walworth, C., “where the simple 
suppression, by the buyer, of a fact which 
materially enhances the value of a property, has 
been deemed sufficient to set aside the sale, on 
the ground of fraud. The rule is different where 
the purchaser applies to a court of equity to 
enforce the specific performance of an agree¬ 
ment. In such a case this court will not enforce 
a specific performance of the contract, if the 
complainant has intentionally concealed a 
material fact from the adverse party, the dis¬ 
closure of which would have prevented the 
making of the agreement, but he will be left to 
his remedy at law.” 2 The American courts 
accordingly act consistently upon the rule that 
where the plaintiff purchaser has taken an undue 
advantage of his position and knowledge and has 
abstained from disclosing to the vendor material 
facts of which he was, to the purchaser’s know¬ 
ledge, ignorant, and which the said purchaser 
had become apprised of by means of superior 
facilities of information at his command, and has 
thus been enabled to purchase the property at an 
undervalue, the contract for sale is too unfair and 
unconscionable for specific enforcement. 3 4 Thus 


1 Per Kinderaley, V. C M Falcke 

v, Gray, £i 8 |j 92 Ch* 3 ** 

3 L wings ton v. Peru Iron Co 

4 Paige, 390, 393. 


* Byars v. St * 1 to, [1887] 8$ Ala* 
bama, 256, 1 Ames, 370, ( plaintiff 
living in the vicinity had informa¬ 
tion of a sort of boom which in- 
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Mite to defeu ■ 
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where the plaintiff-purchaser lived near the 
lot and knew its value, and the defendant- 
vendor lived at a distance and did not know 
its value, and, while the plaintiff did not make 
any misrepresentation, he concealed his know¬ 
ledge of the recent rise in value of the lot and 
took advantage of the vendor's ignorance, and 
thus got from her a contract to convey him the 
lot for but a little more than one-third of its 
value, the New York Court denied specific per¬ 
formance of the contract for sale to the pur¬ 
chaser. 1 The rule is eminently equitable, and 
the Alabama Court has extended it even to a 
case where the plaintiff was not shown to possess 
facilities which the defendant had not. It refused 
to enforce an agreement to compromise a debt, 
entered into by a creditor in ignorance of a judg¬ 
ment, execution and levy, made on his behalf on 
the debtor’s lands in another state. These facts 
were known to the debtor and not to the creditor, 
though the debtor probably supposed that the 
creditor was not ignorant of them. I he contract 
under those circumstances, the court remarked, 
could scarcely be said to be just, fair and reason¬ 
able. 3 But the contrary view has been taken, as 
we have seen, in the recent English case of Turner 
v. Green? 

And the proposition that, although there is 
nothing misleading in the particulars and the 
defendant’s mistake was not on a point of vital 
importance and arose entirely from his own negli- 


creased value of land, defendant 
resided about 100 miles awov) ; 
Wool turns v. Horsley ,[1892] 93 &y- 
582. 2 Keener, 926, ( vendee knew of 
vendor's ignorance of value, na 
mineral land, of farm, worth $15 
an acre, which he purchased for 
40 c, an acre ) ; Helfield v, Willey, 
105 Ill , 286, ( vendor of partnership 


interest did not disclose large lia¬ 
bilities of the firm, not shown by 
its books); 2 Pomeroy, Sq, J?., ft. 
784, p.1306 

1 Mdrgraf v. Muir, 57 N. Y ,, 

155 - 

a Cowan v. Sapp, 8r ATabairia ( j2»J. 
3 [1895 J 2 Ch., 205, criticised 
in 2 Pomeroy, Sq* R , 1308, «. £3, 


Himstfy 



gence, he is yet to be relieved, cannot be main¬ 
tained. 1 Where, therefore, the defendant pur¬ 
chased a lot described as "all that well-accus¬ 
tomed inn, with the brew-house, out-buildings, 
and premises known as The Ship, together with 
a messuage, saddler’s shop, and premises adjoin- 
ing thereto, situate at Newerne, in the same 
parish, No, 454 and 455 on the said tithe map, 
and containing by admeasurement twenty per¬ 
ches, more or less, now in the occupation of 
Mrs, Knowles and Mr S. Merrick," without car¬ 
ing to look at two plans which were lying on the 
table in the auction-room, but relying on the fact, 
that he had known the property from a boy, and 
he then declined to complete the purchase unless 
three plots of garden ground adjoining the lt>t as 
above described were conveyed to him, specific 
performance was decreed against him. The 
vendors had done nothing tending to mislead, 
and James, L.J., remarked, “It is said that it is 
hard to hold a man to a bargain entered into 
under a mistake, but we must consider the hard¬ 
ship on the other side. Here are trustees realis¬ 
ing their testator’s estate and the reckless con¬ 
duct of the defendant may have prevented their 
selling to some body else. If a man makes a 
mistake of this kind without any reasonable 
excuse, he ought to be held to his bargain." 3 
Even courts which relieve against unilateral 
mistake admit that the mistake must not be one 
due solely to the negligence and want of 
reasonable care on the part of him who asks for 
relief. 3 The neglect, however, must be of a 


} Per Brett, L. TampUn v. 
James , [1S80] 15 Ch. D., 215, 222. 

* ibid, 221. Stvaisland v. Deci 
r fey, [ 1861] 29 Beuv,, 430 

* Caldwell v. Depew , [1889] 40 
AJimi., 528, 2 Keener, 1001. C . 


Duke of Beaufort v Neeld , [1844] 
12 CL & F m 248, 286 ; Kerr, Fraud, 
440 ; New Brunswick & C\ Ry< 
Co * v Conybear e t [1862] 9 ILL.Cm 
7i I, 742. 
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serious character, amounting, in some cases, even 
to the violation of a positive legal duty, 1 and the 
broad proposition that a mistake concerning 
matter as to which the party had means of knovv- 
ledge or might have ascertained the truth, wall 
not be relieved from, 2 cannot be sustained. 3 

Moreover in dealing with cases of unilateral 
mistake the rule of estoppel should not be lost 
sight of. Whatever be a man's real intention, 
if he manifests an intention to another party, so 
as to induce the latter to act upon it in making 
a contract, he will be estopped from denying that 
the intention as manifested was his real inten¬ 
tion.'* The mistake in order to entitle the defen¬ 
dant to equitable relief must further be of a vital 
part of the contract, of the corpus of the agree¬ 
ment. 5 If, for instance, provided he gets his 
price, it is perfectly immaterial to a vendor of 
immoveable property, who purchases the land, he 
cannot resist specific performance if the actual 
purchaser turns out to be a benamidar or an 
agent. 6 And we have seen that a difference in 
quantity or quality can generally be compensated 
in equity, 7 It may be that where a person buys 
one-half the quantity of land that he intended to 
buy, and the vendor intended to sell, the result 

qualification, and purchaser had no 
knowledge of vendor s mistake. 
Holmes, J.. said that the vendor’s 
“obligations must be measured by 
his overt acts,” 

4 I C.A , s. 20, “a mistake as to 
a matter of fact essential to the 
agreement.” 

' Smith w W ktatcrofi . f 1S7S T 9 
Ch. D,, 223 ; Nash v! Dix , L lS 9 « I 
78 L. T., 445. Distinguish Archer 
v. Stone , ibid, 34 ( here personality 
of purchaser was a material ele¬ 
ment in determining vendor's 
intention ). Pothier Oblige s 19. 

7 Ante, 218, 


1 2 Pomeroy, Eq. j*\, s. 856. 

* 1 Story, s, 146 and note. 

8 Kelly v. Solaris [1841! 9 M. 
h W , 54, Woodruff, 258 ; Bails v. 
Lloyd, f X848J 12 Q. B , 531 ; Will- 
mott v. Barber, [1881] 15 Ch., I)., 
96, 106 But ignorance of a fact is 
one thing and ignorance of the 
means of proving a fact is another, 
Windhiel v. Carroll, [1878] 16 

Hun, tot, Woodruff, 263. 

Benjamin, Sale, US; 2 Williams, 

V& P , 66S. Cl l.E. v. A., s. 115. 
In .Mansfield v. Hodgdon , T47 Mass.. 
304* vendor thought he was selling 
property subject to mortgage, but 
the agreement contained no such 
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may be such a mistake between the parties that 
the court cannot assess compensation so as to 
make every thing fair between them, but even in 
such a case specific performance may be decreed 
if the person who is prejudiced by the error be 
willing to perform the contract without compen¬ 
sation. 1 But a mere mistake in acreage may not 
be treated as a mistake as to the essential part, 2 and 
when the land sold turns out to be less than it is 
represented to be, the ordinary mode of calculat¬ 
ing the compensation 3 is, to ascertain the quantity 
and allow for the deficiency. 4 5 Where the contract 
expressly provides for compensation in case of 
mistake, such provision, as we have seen,* will 
give a right generally cumulative to the ordinary 
right to partial performance with compensation, 
and compensation may be made for a mistake 
within the scope of such provision, and a contract 
may be specifically enforced in other respects, 
if proper to be so enforced. 6 Such clause for 
compensation may be availed of even after com¬ 
pletion of conveyance, and though the extent of 
the area specified is qualified by some phrase 
like “more or less” or “or thereabouts.’' 7 A 


1 Earl of Durham v. Legard , 
[1865] 34 Beav., 611, 1 A mes, 395 * 
S.R.A , s. 15, 

* Mackenzie v. Heiketh, f 1877I 
7 Oh D., 675, t$2. a North V. 
Perctvol, [1898] 2 Cb., I2S„ But 
see Paine v. Upton, [18S2] 87 

327, 3 Keener, 228 : “In the 

absence of any finding of special 
facts and circumstances, the natural 
presumption is that In a sale of 
agricultural land the element of 
quantity enters into the transaction, 
and affects the consideration agreed 
io be paid Cf. Hilt v. BuckUy 
[s8uj 17 Ves., 394, 401, 34 E.R m 
$* 

* S.R.A., s. 14. Kerr, Fraud, 
4 **. 


* Hill v. Buckley , supra. 

5 Ante, 228-9, 

S.R.A., s. 28, (V). Cf Brewer 
v. Brown [1884] 28 Oh. D , 314. 

9 Turner and j Skelton, fi87gl 13 
Ch. D, 130 ; Palmer v Johnson , 
[1884I 13 Q.B.D.. 351, “The intro¬ 
duction of the words ‘more or less,’ 
following the enumeration of the 
number of acres, is no obstacle to re¬ 
lief in equity upon the ground of mis¬ 
take. Ihose words in a contract or 
conveyance of land do not*import a 
special engagement that ‘the pur- 
chaser takes the risk of the quantity; 
their presence may render it more 
difficult to prove such a mistake 
as will justify 1 the; interference of 
equity, but they are not equivalent 
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mistake even as to quality may be. vital, though, 
there is no warranty, where the thing purchased 
e.g., is positively noxious or actively harmful in 
quality. If a house where a plague case has 
occurred be sold without the vendor intimating 
this fact to the purchaser, the latter, it is appre¬ 
hended, may refuse to complete on being informed 
of the infection. 1 But the general rule seems 
to be that where one has purchased property 
under a mistaken impression as to its quality, he 
must abide by the consequences of his own 
mistake, unless the vendor made by warranty or 
representation some promise as to the quality, or 
actively concealed some defect which was known 
to him. 2 

The vital mistake must also be made at the 
time of the contract, and a promisor's disappoint¬ 
ment as to the outcome of his bargain is no 
reason for refusing to enforce the agreement m 
specie? A court does not grant specific perform¬ 
ance where that will impose too great a burden 
on the party who has made a mistake, but the 
latter cannot ask for or obtain any advantage 
beyond a relief from the burden. 4 

It is usual to say that law relieves against a 
mistake of fact only, 5 and in this matter equity 
follows the law. 6 Where therefore the words of 


to a stipulation that the mistake, 
when ascertained, shall not he 
ground of relief.” Paine v. Upton , 
supra, citing Belknap v. Staley, 
r a N. Y , *43. 

1 Cf. Corn fool v. Fowke, [1840] 6 
M. & W., 358 , 3 ^ 0-1 ; Chester v. 
l>07vell % [ 1885 ]. 52 723 - 

Distinguish Lucas v. James, [ i8 49j 
7 Hare, 410, 2 Dart, K & 


1071. 

* 2 Williams, V. & P., 688 ante, 
279-82 ; P. R $ Co. v. Bhagwandas , 
[1908] SO Bom. L.R., 1113. 

» Motley v, Clavering, [i860] 29 


Beav. ? 84, 2 Keener, 949 ; Midway 
v. Hunger ford, ^ I } 2 vern., 243 
( speculation upon facts) ; Western 
F. Corporation v. Babcock , [1843] 
6 Met., 346, 2 Keener, 937. 

1 Kerr, Fraud, 447 ; Burrow v. 
Scammell, [1881] 19 Ch. D., 175 \ 
Bailey v. Piper, [1874] 18 Eq t 683. 

s Cf. I.C.A., s. 2i. Pomeroy, S.I., 
s. 239; Kerr, Fraud, ^ 447 " 8 . 2 

Pothier. Oblige App. xvrii (Evans) ; 
Domat, Civil Law, bk, I, tit, 8, * 
1, art 13-16. 

9 P^Lord Chelmsford : “Mistake 
is undoubtedly one of the grounds 
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an agreement are quite certain, and the only 
thing that is not understood by the defendant is 
the legal effect of certain words which it con¬ 
tains, it has been said “that is no ground for 
mistake at all,” and “the legal effect of a contract 
upon the true construction of the words, is a 
matter by which he is bound.” The defendant 
having entered into the agreement cannot say, 
‘l did not mean the agreement to have its legal 
effect.’ But high judicial authority has asserted 
that the court has power to relieve against mis¬ 
takes in law as well as mistakes in fact, 2 and 
probably no lawyer at the present day will deem 
it accurate to sav that relief can never be given 
in respect of a mistake of law. 3 Lord Westbury, 
addressing the House of Lords, explained the 
matter authoritatively thus : “It is said ignorantia 
juris hand excusatj but in that maxim the word 
jus is used in the sense of denoting general law, 
the ordinary law of the country. But when the 


for equitable interference and 
relief : but then it must be a mistake 
not in matters of law, but a mistake 
of facts. The construction of a 
contract is clearly matter of, law ; 
and if a party acts upon a mistaken 
view of his rights under a contract 
he is no more entitled to relief in 
equity than he would be at law.*' 
Midland G W Railway v. Johnson, 
[1858] 6 H.L.C., 798, *810-1, Fowler 
v. Black , [18911 136 III., 363, 2 
Scott, 558. 

£ Powell v. Smith, [1872 1 14 
Eq. 85, 1 Ames, 391 ( lease to be 
for ‘7, 14 or—yens', which Romitly 
M.R , interpreted to be a lease for 
7 or 14 years determinable at 
lessee's option at the end of 7 
years ; here lessee had entered 
and incurred expense), Kerr, Frand t 
435 . 

* Stone v. Godfrey t [1854] 5 De 
G. M> & G., 76 (Turner, L.J,> ; 
Rogers v. Ingham, [3876! 3 Ch. D, 
3 &I, 3 Keener, 79. Cf„ Daniell 
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v. Sinclair , [1883] 6 A, C,, l8l f 
190. Kerr, Fraud , 431 sqq. 

8 Per Sterling, .1 , Alcard v. 
Walker, [1896] 2 Ch., 369, 381. 

1 Story,-Eq., H3 n ( Bigelow ). 

4 Broom, Legal Maxims , 205. 

Ignorance is not mistake", said 
Lord Rosslyn, Fletcher v. Toilet, 
[ r 799j 5 Ves., 3, 14, and the dis“ 
tinotion has been explained to be— 
“the former is passive, and does 
not presume to reason, and unless 
we were permitted to dive into the 
secret recesses of the heart, its pre¬ 
sence is incapable of proof ; but 
the latter presumes to know when 
it does not, and supplies palpable 
evidence of its existence,” Lawrence 
v. Beaiihien , [1831] 2 Bailey, 623, 

2 Scott, 564 ; Calhreath v. Culhreath > 
[1849] 7 Ga M 64, Woodruff* 415. 
But the distinction has been repu¬ 
diated in other jurisdictions, Jacobs 
v. Morange, [1871} 47 N.Y„ $7, and 
does not seem to be sound, I 
Page T Can., s. 171. 
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wordyW is used in the sense of denoting a 
private right, that maxim has no application. 
Private right of ownership is a matter of fact: it 
may be the result also of matter of law : but if 
parties contract under a mutual mistake and mis¬ 
apprehension as to their relative and respective 
rights, the result is that that agreement is liable 
to be set aside as having proceeded upon a com¬ 
mon mistake.” 1 * And in a later case Lord Chelms¬ 
ford, in the same place, said, the peculiarity of 
this case is “that the ignorance imputable to.the 
party was of a matter of law arising upon the 
doubtful construction of a grant. This is very 
different from the ignorance of a very well known 
rule of law. And there are many cases to be found 
in which equity, upon a mere mistake of the 
law, without the admixture of other circum¬ 
stances, has given relief to a party who has dealt 
with the property under the influence of such 
mistake.” 3 The above statements have been 
criticised 3 and it is difficult to deduce a consis¬ 
tent rule from the authorities. 4 The true posi¬ 
tion probably is that no court, whether of law 
or of equily, will relieve against a mistake of 
judgment. Where a party has knowledge of 
two courses open to him, and he deliberates and 
chooses one of them, he binds himself by the 
election. 5 But where in truth a choice of ends 


* Cooper v. Phihhs, [1867} 2 H. 
L , 149, 170, 3 Keener, 53* But aa 
to this case see Alton v. First Nat. 
Bank , [1892] 157 Mass. 341, 343 ; 

Potlock, Con., (W.W,), 616. 

3 Bari Beauchamp v. Winn, 

[1873] 6 H.L.j 223, 234. Cf. 

Watson v. Mars ton t [ 1853] 4 De G. 
M, & G , 230 ( mortgagee, having 
power of sale, after decree of fore¬ 
closure, contracted to sell the pro¬ 
perty under the power of sale, not 
knowing such sale might reopen 


the foreclosure and make him ac¬ 
countable for any surplus to mort¬ 
gagor, specific performance was 
refused) J Sullivan v. Jennings, 
[1888] 44 N, J M Eq,, n, 1 Ames, 
393. 

n 1 Story, Eg., 113, ( Bige¬ 

low) J X Page, Con., s. 172. 

1 2 Pomeroy, Eq. J. t s, 849 ; 
Kerr, Fraud , 432-3. 

3 r Story, Eq., 155 n, ( Bigelow ) ; 
Hunt v* Rousmanure , [1828] 1 
Peters, I, 17, 2 Scott, 544. 
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was not open to the complainant, or where no 
doubt occurred to him whether the object con¬ 
templated could be accomplished by the step to 
be taken, with nothing besides radically different, 
then between the intended effect of that step and 
the actual course of the law no choice was made 
and, says Dr. Bigelow, equity should grant relief 
even though the mistake is one of law. 1 

It has been thought that, since a contract 
caused by mistake as to any law in force in 
British India is not voidable,' no court in this 
country can relieve against a mistake of law.- It 
is true the courts do not ordinarily undertake to 
relieve parties from their acts and deeds fairly 
done under a full knowledge of facts, though 
under a mistake of the law, and it may even be 
that “every man is to be charged at his peril 
with a knowledge of the law, 1 and ‘ there is no 
other principle which is safe and practicable in 
the common intercourse of mankind. ' But the 
rule is really one of expediency 3 and it is . quite 
conceivable that a mistake of law may, quite as 
much as a mistake of fact, exclude consent 
“upon the same thing in the same sense.” 6 .What¬ 
ever may be said of the machinery of the law, 
the law itself is not a thing external to the con¬ 
tract, and the subject of the bargain is what it 
is because the law makes it such. 1 T. here may 


1 i Storv, . 1«♦ i Ptdhn v. 
Ready t [i 7 ±3 1 2 Atk. $87, S 9 *- Cf. 
Pomeroy, S. 7 \, 329. 

* !.C A., s. S!t. 

a Collett 247. 

* Per Kent, C., Lyon v, Rich¬ 
mond , [r 8 i 6 ] 2 John. Ch., 559. 
Ct\ per Davis, J.. “It is impos¬ 
sible to uphold the Government 
and; so to maintain its adminis¬ 
tration as to protect public and 
private rights, ex:ept on the prin¬ 
ciple that the rights mid liabilities 


of every one shall be the same as 
if he knew the law, Jordan v, 
Stevens 11863] 5 * Maine, 7 & 3 
Keener, 40, 2 Ausiin, ?ur„ 172. 

* “Its application to bar a civil 
remedy is not demanded by any 
reasons of public policy, ;»nd t in 
many cases, is a resort to a fiction 
not for the purpose of promoting 
but of defeating justice, Renard v. 
Fiedler , [1854] 3 Ihier, 318, 323. 

1 I.C.A , 5. 13. 

7 Bigelow, 1 Story, Jf* ua 
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be a contract ior sale in respect of an extinct 
thing, both seller and purchaser supposing it to 
be existent, and both ignorant that from the 
nature of the case, and as a matter of law, the 
object could not exist. 1 * The promise here is 
gratuitous and no court will enforce it. z Mistake 
as to civil rights may often be even ignorance of 
fact, 3 4 and a mistake as to a law not in force in 
British India is treated on the same footing.' 
The true state of the law, whether foreign or 
domestic, is apparently always a fact, 5 and the 
distinction is one of policy rather than of prin¬ 
ciple. 6 Our courts act upon the presumption 
that every one knows the general law of the land, 
especially the criminal law. But there are legal 
principles confessedly doubtful and about which 
ignorance may well exist 7 in the untrained mind. 
If by reason of such ignorance a party be led to 
enter into a contract with the result that he is 
subjected to an operation of the agreement en¬ 
tirely different from what he conceived, and hard 
and oppressive, there is no reason why he should 
not be relieved by a court of equity from the 
consequences of bis error when the other party 
seeks a remedy, viz ., specific relief, which is in 


1 Blakcman v. Blake man, [1873] 
39 Ccmn M 320, 2 Scott, 57 

* l Page, Con., s. 173. 

a Bingham v. Bingham y Q174S] 
I Ves. Sr., 126, 3 Keener, 5 Of 
Eagles field v, Londonderry , [1876] 

4 Ch. D ,693, 702 ( per Jessel, M.R , 
‘There is not a single fact connec¬ 
ted with the personal status that 
does not, more or less, involve a 
question of law.'*) But see Dig., lib., 
22, tit, 6, i, s 2, 

4 I.G.A., s 21 . 

& Cf. I Story, Eq ., s. 130, n . 3. 
See also Collett, 194. 

0 Jordan v. Stevens, [1863] 
51 Me., 78, 3 Keener, 39 ; Mark by, 


Elem . oj Law, ss 268-9 ; Park Bros. 
& Co. v. Blodgett & Clapp Co , 
[1894] 64 Conn., 28, 3 Keener, 
153 . 

7 Waterman, s. 353, p. 478 ; 1 
Story, Eq. y ss 112,126. This rule 
is properly restricted to cases of 
family compromises and settle¬ 
ments* “To permit a distinction 
between rules said to , be clear and 
those claimed to be doubtful would 
at once opfn the door for all the 
evils in the administration of 
justice, which the presumption 
itself is intended to exclude/’ 2 
Pomeroy, Eq, J . s. 846, Trigg v. 
Bead, 42 Am. Dec., 447. 
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the discretion of the court.' For a contract that 
a court will not set aside, it mav yet decline to 
enforce in specie. And upon principle there is 
much to be said in favour of Savigny’s proposi¬ 
tion that where mistake is a special ground of 
relief, the right to such relief may be excluded 
by negligence, and ignorance of law may be pre¬ 
sumed to be the result of negligence, unless spe¬ 
cial circumstances, for instance, a real doubtful¬ 
ness of the law, rebuts the presumption. 2 In 
any case “there is no doubt that equitable relief, 
affirmative or defensive, will be granted when the 
ignorance or misapprehension of a party con¬ 
cerning the legal effect of a transaction in which 
he engages or concerning his own legal rights 
which are to be affected, is induced, procured, 
aided or accompanied by inequitable conduct 
of the other parties. A court of equity,” says 
Pomeroy, “will not permit one party to take ad¬ 
vantage and enjoy the benefit of an ignorance or 
mistake of law by the other, which he knew of 
and did not correct,” 3 

In several places in the Specific Relief Act, s.R.A„s,28. 
no doubt, ‘ mistake of fact’ is pointedly spoken 
of, but clause ( c ), section 28, expressly recog¬ 
nises the right of a party to a contract to resist 
specific performance thereof, if his assent thereto 
was given under the influence of mistake of 
fact as well as misapprehension and surprise. Misapprehen- 
The term ‘surprise’ is now but seldom used sion, surprise, 
in England. At one tim£ it was sometimes 
employed as almost synonymous with fraud. 

But the common definition of ‘surprise,’ says 


1 English and American cases J , 50, 841-5. 
will be found fully discussed in 3 Lindjey, JW., xx. Cf, Pol- 

Bigelow’s notes, I Story, Eq. s ss. lock, Con f (W. W,), 575. 

111,140. See also Keener, Quasi- * 2 Eq. J, s. 847. Wilding v, 

contracts , ch 2 ; 2 Pomeroy, Eq $andershn ) [1897J 2 Ch., 534, 




Reasonable 

misapprehend 

•ion 
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Story, is the act of taking unawares, the state 
of being taken unawares, sudden confusion 
or perplexity ; and when a court of equity relieves 
on account of surprise, it does so upon the ground 
that the party has been taken unawares, that he 
has acted without due deliberation, and under 
confused and sudden impressions. 1 Obviously 
it is not easy to limit the signification of a vague 
term like ‘surprise' or a non-technical word like 
‘misapprehension.’ It has been suggested that, 
the latter term means mistake in regard to the 
effect ox consequences ( other than mere le^al ones ) 
of the contract, as contrasted with ‘mistake of fact,’ 
which means mistake in regard to the terms of 
the contract. 2 But in my judgment there is no 
reason to restrict the meaning either of ‘misappre¬ 
hension’ or ‘surprise’ so as to exclude mistakes of 
law, and this conclusion seems to me to be justi¬ 
fied by clauses (h) and ( d) of section 26, Specific 
Relief Act. The Allahabad High Court, I also 
note with pleasure, has recently declared that a 
court of equity will relieve against a mistake of 
law if there be any equitable ground, which makes 
it, under the particular facts of the case, inequit¬ 
able that a party benefited by the mistake should 
retain that benefit. 3 But I apprehend that the 
omission to qualify ‘misapprehension’ as ‘reason¬ 
able’ 4 * in clause (c), section 28, does not imply 
that any sort of error, however unjustifiable, will 
entitle a party to equitable relief. Equity in 
every case requires reasonable diligence, and the 


1 I Eq. s s. 120 11., s 251, n 4. 

Mathews v. Terwilliger , [1848] 

3 Barb,, 50, 54, 2 Scott, 255. 

Lord Somers said it was “a word 

of a general signification, so gene¬ 
ral and so uncertain, that it is im¬ 
possible to fix it. A man is sur¬ 
prised in every rash and indiscreet 

action, or whatsoever is not done 


with so much judgment as it 
ought to be, 11 Bayl of Bath & Mon¬ 
tague's case , [1693] 3 Gh. Caa., 56, 

H 4 - 

1 Collett, 249-50. Cf. Nelson, 
2 3 6 - 

* Nawab Be gam v. Creel % 

[1905] 27 AIL, 67k 

* CL S.R.A., s. 26 (6). 
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policy of courts is to administer relief only to the 
vigilant, and not where the mistake is imputable 
to the party’s own improvidence and inattention.' 
Nor can specific performance be withheld merely 
upon a vague idea as to the true effect of the con¬ 
tract not having been known. 2 

Ignorance may sometimes be alleged and even 
proved in respect of well-known and well-estab¬ 
lished rules of law. In such cases other circum¬ 
stances will also be found present, eg., undue 
influence or imposition or abuse of confidence or 
gross mental incapacity. 3 Here mistake of law 
may be said to be not the foundation of relief, 
but the medium of proof to establish some other 
proper ground of relief. 4 

It will not be out of place to remind you here 
that family settlements or compromises will be 
supported even where parties, under a mistake as 
to particular applications of law, deliberately re¬ 
nounce rights, provided they are deemed doubtful 
by both. 5 If on the other hand, they act upon a 
supposition of right in one of the parties, without 
a doubt upon it and under a mistake of law, the 
agreement will not bind. 6 In the words of Leach, 
V. C., “If a party, acting in ignorance of a plain 
and settled principle of law, is induced to give up 
a portion of his indisputable property to another 
under the name of compromise, a court of, equity 


Mistake of law 
as medium of 
proof. 


Family 

settlement 


1 Duke- of Beaufort v. Neeld, 
[1844] 12 Cl & F., 248, 2S6 ; 

Caldwell v. Depew, [1889] 40 
Minn., 528, 2 Keener, 1000 ; ]'Wood 
v. Patterson, 4 Md Ch., w 335 ; 
Waterman, 481. But see ante, 422. 

1 Watson v. Marston , [1853] 

4 De G. M. & G., 230. 

* Lansdoiune v. Lansdowne^ 1730] 

Mosely, 364 ; Light v Light , 21 
Pa. St. r 407 * HavUand v, Wdiets, 
[1894] 141 N. Y., 35 ; Clark v. 
Clark,[1896] 55 N.J.> Eq,,8j4 ( con. 


eealmenfc of truth by defendant’s 
attorney ). 

* X Story, Eq t , s. 128 ; Hardi- 
gree v. Mitckum, f 1S74J 5 1 Ala¬ 
bama, 151, 153. 

s Ante, 125. Stewart v. Stewarl, 
[1839] 6 € 1 ., & F., 911. Cf. Lata- 
fat Husain v, Badskah Husain , 
[1905] 8 O. C„ 143, P. C. ; 

Harris V. Loyd, [1839] 5 Ai, & W., 
432, Woodruff, 245. 

8 Stock ley v. Stock ley, [1812] 1 V. 
& 31. 
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will relieve him from the effect of his mis¬ 
take.” 1 

.1 have so far been dealing with cases where 
specific performance of a contract may be resist¬ 
ed as a whole. But it may well be that it is only 
to a part of a contract that the defendant takes 
exception, and under certain conditions, if the 
defendant can substantiate his objections, the 
plaintiff will not be granted a decree for specific 
performance unless he submits to the variation 
set up by the defendant. These conditions, as 
set forth in section 26, Specific Relief Act, which 
by the way, it may be noted, is based upon sec¬ 
tion 5, Chapter XVII, of Dart’s well-known trea¬ 
tise on the Law of Vendors and Purchasers, are, in 
the case of contracts in writing, five, and in three 
of them mistake or misrepresentation may be the 
determining factor. The general features of 
these I have already indicated. 2 I will now con¬ 
sider some illustrations with special reference to 
the plea of mistake The first case where the 
defendant may prove and insist upon the plaintiff 
submitting to a variation of the contract, which 
the latter seeks specifically to enforce, is “where 
by fraud or mistake of fact the contract of which 
performance is sought is in terms different 
from that which the defendant supposed it to be 
when he entered into it.” 3 The case of Lord 
Gordon v. Marquis of Hertford 4 is in point. 
There was an agreement by several persons to 
give a joint bond in ^"1500, but as drawn out it 
imposed a several and individual liability upon 
each contractor. Equity in such a case will 
give a decree only for a joint bond. So where a 


j Naylor v. Winch , [1824I j S. * S.R.A., s. 26 (a). 

& S . 555, 2 Scott, 577, Cf. 2 Po- ♦ [1817] 2 Madd., 106, 56 E.R. 

meroy, Eg J., ss. 850, 855. 274 ; ill. (a), S.R.A , s 36, is found- 

a Ante, 306-1 r. ed upon this case, 
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landlord sues for the specific performance of a 
contract for a lease if the defendant proves that 
the agreement was for an abated rent, the lease 
will be directed only with the abatement. 1 So 
where a written contract for sale shows that the 
purchaser should bear the expenses of the con¬ 
veyance, the vendor may show that the former, 
according to the agreement, is also to pay the 
expenses of making out the latter’s title, and in 
such a case the plaintiff-purchaser may be re¬ 
quired to have the contract performed in the way 
contended for by the defendant. 2 

The second is where the terms as reduced to 
writing are not at fault, but “by fraud, mistake of 
fact, or surprise the defendant entered into the 
contract under a reasonable misapprehension as 
to its effect as between himself and the plaintiff.” 3 
It may be that the terms of the contract were 
ambiguous, and they are susceptible of an inter¬ 
pretation, not far-fetched, but plausible, nay 
reasonable, which will bring about a result that 
the defendant did not contemplate. The subject- 
matter of a sale, e.g. y may, upon a possible con¬ 
struction of the document, turn out so materially 
variant from what it was supposed to be, that the 
substantial object of the contract may be said 
to have failed. Where therefore in a suit to en¬ 
force a contract in writing for the sale of a 
dwelling-house, it is shown that the purchaser- 
defendant assumed that this contract included an 
adjoining yard, and the document is so framed 
as to leave it doubtful whether the yard was so 
included or not, the court will refuse to enforce 
the contract, except with the variation set up 


1 Ctarfav. Moore, [1844] I Jon. a Rams bottom v. Gosden, [1812] 
&c Lat.. 723. 68 R.R., 368. Cf, 1 V.*& B., 165, 12 R.R., 207. 

Lord Tvumshend v. Stangroom } 9 S, R A., s. 26 (£), 

[1801] 6 Ves., 238. 

55 


S.R.A..S 
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S.R.A,, s. 26 
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Intended 
remit not 
attained. 


by the defendant.* The mistake here is about 
the right construction of a document, and this 
may be a question either of law or of mixed law 
and fact. Relief therefore is given in this case, 
though the defendant’s mistake is one of law, and 
even though he himself is the author of the am¬ 
biguity. 2 The court will also refuse to make a 
decree according to -the literal terms of the writ¬ 
ten contract, where it is silent about restrictive 
covenants, and extrinsic evidence proves a prior 
restricted parol agreement. 3 

The third case where the defendant may prove 
a variation is also one of mistake of law. Here 
“the object of the parties was to produce a cer¬ 
tain legal result, which the contract as framed is 
not calculated to produce.” 4 For instance, if A 
and B enter into negotiations for the purpose of 
securing land to B for his life, with remainder to 
his issue, but, through their own mistake or that 
of the draftsman, the contract which they execute 
contains terms the legal effect of which is to 
confer an absolute ownership nn B, the contract 
so framed cannot be specifically enforced. 5 In 
this case both the parties are innocent, but by 
reason of misapprehension or lack of knowledge 


1 S.R 26, ill. (£), founded 
on Maxey v. Bigwood , (1862] 
8 Jur. N.S., 803, 10 ib,, 597 Cf. 
Bloomer v. Spittle , [1872] 

13 Eq., 437^ 3 Keener, 39 ^ In 
some English cases again an 
option has been given to the defen¬ 
dant of ‘‘having the whole contract 
annulled or else of taking it in the 
form which the plaintiff intended/' 
Harris v. Pepperell , (,1867] 5 Eq , 
t. “The principle of these cases 
seems to be that the court will not 
hold the plaintiff bound by the 
defendant’s acceptance of an offer 
which did not express the plaintiffs 
real intention, and which the defen¬ 
dant could not in the circumstan¬ 


ces have reasonably supposed to 
express it ; nor yet require the 
defendant to accept the real offer 
which was never effectually com¬ 
municated to him, and which he 
perhaps would not have consented 
to accept : but wdl put the parties 
in the same position as if the ori¬ 
ginal offer were still open/' Pol¬ 
lock, Con it (W. W.), 600 1. 

* Neap v. Abbott , [1838] C. P, 

Coop, 333 ; Manser v' Back, 

[1848I 6 Hare, 447 ; 2 Dart, V & 
P M 1049 . 

* Barnard \\ Cave , [1858J 2b 

Beav., 253. 

4 S.R.A., s» 26 (d). 

5 S.R.A, , s. 26, ill. {d). 
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or want of skill they have embodied their inten¬ 
tions in a document which, it turns out, is not 
drawn in accordance with their agreement and 
does not give effect to it . 1 * The aim of the court 
in giving relief fora mistake is to put the parties 
as nearly as possible in the situation they would 
have been in but for the mistake.’ Where there 
is a mistake as to the very nature of the contract, 
the contract cannot be treated as a contract of 
the parties ; it is something to which they never 
really agreed. The mistake is fundamental, it 
goes so completely to the root of the matter as 
to prevent any real agreement from being form¬ 
ed , 3 and relief must be given on the ground of 
want of union of minds . 4 But, it is worth repeat¬ 
ing, specific performance is not to be withheld 
merely upon a vague idea as to the true effect 
of the contract riot having been known . 5 

The principle underlying these defences is 
that equity will not interfere for the purpose of 
carrying out an intention, which the parties 
did not have -when they entered into a transac¬ 
tion , but which they might or even would have 
had if they had been more correctly informed as 
to the law,—if they had not been mistaken as to 
the legal scope and effect of their transaction . 6 
But where there is no mistake as to the legal im¬ 
port of the contract actually made , but the 
mistake of law prevents the real contract from 
being embodied in the written instrument, equity 
will interfere with the appropriate relief, whether 
affirmative or defensive . 7 


1 Saurt/ord v. Washburn, 2 Root, 
499 i Springs v. Harven, 3 Jones, 
Eq., 96 

9 Waterman, 493. 

1 Pollock, Con (W. W574. 

4 Bigelow, 1 L,Q.R m $ oq , 

5 Per Turner, L,J f| Watson v. 


Mars ton, [1853J 4 DeG. M, & 

G„ 230, 238 ; ante, 431* 

8 3 Pomeroy, Eq s. 843, p, 

1487 ; S. P. y a 232, p. 329 ‘ 

1 2 Pomeroy, Eq, s, 845 ; 
8I P s, 234. 
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Variation 
according to 
altered cir¬ 
cumstances. 


(/) Mutuality 
wanting. 


It may be mentioned here that a variation 
may be directed under certain circumstances by 
the court. Equity in decreeing specific perform¬ 
ance may impose upon a party terms not stipu¬ 
lated in the contract, when it finds, for instance, 
that performance having been partially made, 
completion according to the strict terms of the 
contract has become impracticable. So where 
specific performance was sought of a covenant 
for renewal of a lease and it appeared that this 
covenant had for one hundred and fifty years 
been acted on in a manner different from its 
terms, viz., by continual increase not of the rent 
but of the fine, the court held that it could not 
be enforced according to its original terms, but 
only upon the plaintiff’s submitting to a conscien¬ 
tious modification of it to conform to the circum¬ 
stances of the case. “It is the advantage of the 
court of equity,” remarked Lord Redesdale, “that 
it can modify the demands of parties according 
to justice .” 1 

(/ ) Want of Mutuality. 

Another defence to an action for specific per¬ 
formance which will be found frequently enforced 
by English and American courts of equity is that 
the contract lacks mutuality. In an old case 
Lord Chancellor Guilford said, “both (parties) 
must be bound or neither of them in equity .” 3 
So in a much later case Lord Redesdale ob¬ 
served, “This would not be equity, that a party 
not bound by the agreement itself, should be 
permitted, at his option, and when he. finds it to 
his advantage to do so, to compel the other party 
to perform, when, if the advantage were the other 


1 Daws v. Hone t [1805] 2 Sch. mistake). 

& Lef., 341 {here acquiescence was % Hatton v. Gray, [1684], 2 

the ground of the variation, not Cas. Gh,, 164, 1 Ames, 421. 
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way, he could not himself be coerced to per¬ 
formance on his part.”' Specific performance 
of a contract has accordingly been refused to an 
infant suing through his next friend, 1 2 for “you 
cannot get specific performance against an 
infant." 3 So in cases of valid bilateral contracts 
where a plaintiff has promised to render personal 
services, 4 or to build or perform continuous acts, 5 
or to care for and support the defendant, 6 or to 
secure the assent of third persons, 7 a decree for 
specific performance against a defendant may be 
refused to him because such a promise, so long 
as it is executory, cannot be enforced in specie 
at the instance of the defendant. But the exact 
scope of this doctrine of mutuality has been the 
subject of dispute, 8 and the cases have established 
so many and important exceptions or apparent 
exceptions 9 to it, that the doctrine itself, based as 
it largely seems to have been upon notions of 
expediency rather than principles of abstract 
justice, has in modern times undergone material 
modifications. 10 And if it were permissible to 


1 Lawrenson v. Butter , [1802] 
1 Sch. & Lef., 13, 18, 

* Flight v. Holland , [1828] 4 
Russ., 299, \ Ames, 422. Distin¬ 
guish Clayton v, Ashdown , [1714] 
9 Vin- Ab., 393, 1 Ames, 421. 

1 Per Lindley, L.j , Lumley v. 
Rave user aft, [189$'] 1 Q.B., 684. 
Hut see Khairunnessa v. Loke Hath, 
[1899] 27 Cal , 276 ; Trevelyan, 
Minors , 196-7. 

1 Picketing v. Bishop of Fly, 
[1843] 2 Y. & C., C. C,, 249; 
Johnson v. Shrewsbury Co., [1853] 

3 De G. M. & G, ( 914 ; Stocker 

v. Wodder burn , [1857] 3 K. & J., 

393, 2 Keener, 801. 

h Waring v. Manchester Co 

[1849] 7 Hare, 482, 492 ; Blac¬ 

kett v. Bates, [1865] r Ch, Ap., 

117, 2 Keener, 154 ; Hills v. Cfolh 

[2845] 2 Ph , 60, 1 Ames, 427 ; 

Marble Co . v. Ripley t [1870] 10 


Wallace, 339, 358 ; Iren Age Pub, 
Co. v. Western Union Tel. Co 
[1887] S3 Alab., 498, 2 Keener, 

834. 

s Chadwick v. Chadwick, 121 

Alab., 580, 

7 Cf. Fennelly v. Anderson, 
[1851] 1 Ir, Cfa. R-, 706, 1 Ames, 
423 ; Avery v, Griffin, [1868] 6 

Eq., 606; Ten Eyck v Manning , 
[1893] 52 N„ J., Eq. 47. 2 Keener, 
849. 

* See articles on 11 Defence of 
Lack of Mutuality’* by Prof. W-D. 
Lewis, 40-1 American Law Register, 
N. S., 1901-2 ; article by Prof Ames, 
3 Columbia Law Rev., 1. 

9 Peterson v. Chase , 115 Wis., 

239- 

10 Lamprey v St. Paul etc. Rail¬ 
way Co., 89 Minn., 187 ; 4 Pomeroy, 
Eq, f., s. 1405 ; 2 Pomeroy, Eq. 
R t> 1291, «. 
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refer to proceedings in the legislative council/ 
an argument could be based thereupon that it 
was not the intention of the Indian legislature, 
when enacting the Specific Relief Act, to intro¬ 
duce a principle which was said to have found 
its place in English courts of equity rather from 
a desire for symmetry than from its inherent 
utility. 1 2 Besides, so far as the application of the 
doctrine of mutuality may be attributed to the 
severance of equitable and legal remedies recog¬ 
nised in Anglo-American courts, it is clear that 
the same is out of place in a country where this 
severance is not known. 3 But the Specific 
Relief Act as framed does not anywhere express¬ 
ly repudiate the doctnne. On the contrary the 
language used in respect of the last nine illus¬ 
trations of clause ( b ), section 21, supports the 
position that the doctrine is part of the fndian 
law. For while of the first three illustrations 
of that clause it is said, ( B cannot enforce spe¬ 
cific performance of these contracts’, of the last 
nine it is said, 'the above contracts cannot be 
specifically enforced’; this apparently implies 
that those contracts cannot be so enforced either 
by A or B , 4 * Not unnaturally judicial opinion on 
this question has differed. The Calcutta Court 
followed Flight v. Bolland , and refused specific 
performance of a contract to a minor. 6 The 
Madras Court dissented and said the doctrine of 
mutuality had no application in British India. 6 


1 Admr. Gen, of Bengal v. 
Prem Lall Mullik , [1895] 22 Cal,, 
788, P.C. 

8 1 Stokes, A, /. Codes > 931. 

3 Cf. 2 Wh. & T., 534 : “It 

must be remembered that since 

the Judicature Act, damages may 

now be claimed in the alternative 
in an action for specific perform* 
ance ; so that an action could 
not now, as formerly, be dismissed 


for want of mutuality, leaving the 
plaintiff to bring his action for 
damages.'" 

1 Cf. Collett, 152. 
h Fatima Bihi v. Debnauth Shah } 
[18931 20 Cal,, 508. 

0 Krishnasami v. Sundarappayar } 
[1894 1 IS Mad., 415, But both 
these decisions were before Mohori 
Bibi v- Dhurmodas Ghose , [1903] 
30 Cal., 539, P,C, which ha* ex~ 
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Still more recently the Full Bench of the 
Calcutta High Court has ruled that if a contract 
is validly entered into on behalf of a minor, and 
there ts 'mutuality m such contract , it may be 
specifically enforced . 1 

Under the cii cumstances it is necessary to ex- 
plain, even briefly, this equitable doctrine of 
mutuality, for in so far as it purports to be and in 
effect is, an application, or possibly extension, of 
the ^ fundamental doctrine that equity relieves 
against inequality in contracts, no Indian court 
will be justified in totally disregarding it. a The 
doctrine, though a technical one, is, as Kekewich, 
J;» ex plained, founded on common sense, and 
simply amounts to this, that one party to a bar¬ 
gain should not be held bound to that bargain 
when he could not enforce it against the other . 3 
If, for instance, in a case where an executory 
contract for personal service on the part of the 
plaintiff is the consideration for the defendant’s 
promise, the court refuses specific relief to the 
former, the reason is clear and eminently equit¬ 
able, vis. that specific performance as against 
the defendant should not be given to the plaintiff 
where the said defendant would be left in the 
unjust position of having no assurance of per- 
formance on the plaintiff’s part , 4 So where 


ploded the doctrine previously en¬ 
tertained in India that the con¬ 
tracts of infants were only void¬ 
able and not void. Contracts by 
guardians stand on a different 
footing, ante. :$on. 

' ' Stummfan v . Fakkar- 

• ( ‘ al . *63 

* " i he principle would seem to 
be an illustration of the judicial 
discietion to which the remedies of 
a court of equity are Hibject : 
***■%■• that a defendant ought not to 
be harassed with litigation founded 
on an agreement which he himself 


could not enforce against the 
plaintiff” 2 Dart, V. & P, 1064. 

a Wylson v, Dunn. [1887] 34 
Ch 1) 560, 576. “Whenever the 

contract was intended to bind doth 
of the parties, and for any reason 
one of them is not bound, he 
cannot compel performance by the 
other,” Pomeroy, S.F. 240 

* 2 Pomeroy, Eq t R, , s 77p. 
*295 Per Wi'eram, VC,, ■« The 
court does not give relief to a 
plaintiff, although he be otherwise 
emitted to it, unless he will, on his 
part, do all that the defendant may 


Equitable 
doctrine 
of mutuality. 
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Mutuality of 
obligation 
and of 
remedy. 


Mutuality at 
time of suit. 


there is an option, which is really a bilateral con¬ 
tract, for a privilege (for instance, of mining or 
prospecting) which may be exercised by the pro¬ 
misee, but which he is under no obligation to 
exercise, specific performance may be refused to 
him. 1 For he may not exercise it at all or within 
a definite period of time, and so specific perform¬ 
ance will press harshly and unequally upon the 
promisor. 3 A distinction has to be taken between 
‘mutuality of obligation of the contract’ and 
‘mutuality of remedy.’ Where mutuality of obli¬ 
gation is lacking by reason, e.g., of some tech¬ 
nical defect in the form, or absence of considera¬ 
tion, or the abnormal status of the plaintiff, or of 
the offer not having been accepted, or the per¬ 
formance having been left optional, a court of 
equity will not ordinarily feel called upon to inter¬ 
fere. But a lack of mutuality of remedy may not 
necessarily be deemed to be fatal. 3 The vali¬ 
dity of the agreement is open to question in the 
former case, but the mutuality of the equitable 
remedy does not belong to the essence of the 
contract. 4 

“The rule is fundamental,” said an American 
judge, “that a contract will not be specifically 
enforced unless it is obligatory on both parties, 
nor unless both parties at the time it is executed 
have the right to resort to equity for the specific 
enforcement.” 6 Sir Edward Fry supports the 
same position. 6 But the better view seems to be 


be entitled to ask from him ; and 
if that which the defendant is en¬ 
titled to, be something which the 
court cannot give him, it has been 
the generally understood rule that 
that is a case in which a court will 
not interfere.” Waring v. Man¬ 
chester &c. Railway Co u [*849] 

7 Hare, 492. 

1 Federal Oil Co. v. Western Oil 


Co., I 2 i Fed. R., 674 ; Rust v. 
Conrad, [1882] 47 Mich., 449, 

I Ames r 435. 

* 2 Pomeroy, Eq, R. f 1298. 

* 3 Page, Con ,, ss. 1615-1623. 

4 Pomeroy, S.P , 244 «. 

5 Norris v. Fox , [1891] 45 Fed. 
R,, 406, 1 Ames, 426. 

a Fry, s. 460, p. 203 ; Pome¬ 
roy, S.i 5 ., s. i66, p, 243. 
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that want of mutuality to be fatal to a claim for 
specific performance must exist at the time the 
action is brought . 1 The rule that will probably 
meet most, if not all, of the cases, may be 
enounced thus : If, at the time of the institution 
of the suit for specific performance, the contract 
be yet executory on both sides, but the defendant, 
free from fraud or other personal bar, cannot 
enforce execution in specie against the plaintiff 
of the latter’s promise, then the contract may be 
deemed so lacking in mutuality that equity will 
not require the defendant being compelled to 
perform specifically. 2 If after performance by 
the defendant damages would be his sole security 
for the performance of the plaintiffs side of the 
contract, then the court, may well deem it equit¬ 
able to leave the plaintiff also to a remedy of 
damages. 3 Where, therefore, the plaintiff "has 
entered into a contract which at the time he was 
not in a position to perform, but subsequently 
his inability is cured, there is nothing to prevent 
his enforcing specific performance against the 
defendant. 4 A person may have contracted to 
sell an estate to which he cannot at the time 
establish his title. But if the obligation of the 
contract be mutual, and the seller is able in 
season to comply with its requirements on his 
part, and to make good the title which he has 
undertaken to convey, there is apparently no 
ground on which the purchaser ought to be per¬ 
mitted to excuse himself from its acceptance. 8 


1 Hawkes v. Eastern Counties cases cited, n , 44. But see Hope 

Ejy. Co., [1852] 1 DeG, M. & G,, v. Hope, [ 1857] 8 DeG, M. & G„ 

737 , 755 ’ [1855] 5 331, 73 * *. 

365. 2 Williams, V. & P., 1000- 6 Dreset v. Jordan, [1870] 104 

2, where the question is well dis- Mass., 407 ; Hoggart v , Scott ; [1830] 

cussed. Ashburner, Eq , 558. 1 R. & M., 293. Cf. Salisbury v, 

* a Pomeroy, Uq . /?., s. 769. Hatcher , [1842] 2 Y. & C., 65 \ 

9 Ames, 3 Col. Law Rev,, r. Murrel v. Goodyear , [i860] 1 DeG, 

* 2 Pomeroy, Eq . /?., s, 772, and F. &iG., 432. 

56 
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Terminable 

contracts. 


Unilateral 

contract*. 


So where the plaintiff’s promise was not of a 
character to be enforceable in specie at the 
instance of the defendant, but before the former 
institutes his suit, he has actually performed it, 
he may obtain a decree for the performance of 
the defendant’s promise. 1 * For where the time for 
specific performance does not come until the con¬ 
tract is fully performed by the one seeking it, and 
the contract has been fully performed by such party, 
the objection of want of mutuality disappears. a 

It has been said that “a court of equity never 
interferes where the power of revocation exists,’’ 3 
and some courts have refused to enforce con¬ 
tracts which were terminable at the will of the 
plaintiff. 4 But it seems certainly competent to 
the parties to make a contract which will be equit¬ 
able and reasonable, and in which their rights 
ought to be protected while they last, though it 
may be terminable by various circumstances, and 
though one party may have the sole right to ter¬ 
minate it, provided their stipulation is not one 
that makes the whole contract inequitable. 5 So 
long therefore as the contract is actually kept 
alive by the plaintiff’s continued performance 
there is nothing to prevent the specific enforce¬ 
ment of the defendant’s part of the contract. 

The doctrine of mutuality is obviously inappli¬ 
cable to unilateral contracts. 6 Before the offer 


1 Howe v. Watson , [190s] 60 
N,E R. f 415, I Ames, 429;' Wil¬ 
kinson v. Clements', [ 1872] 8 Ch., 
96, 2 Keener, 823 ; Pomeroy, S. 
ss. 167-8, 

1 Howe v. Watson, supra. 3 
Page, Con., s 1623, p 2460. Cf. 
Yerkts v. Richard, 3*, Am. St, R. 
721 (performance by infant). 

* Express Co > v. Railroad Co,, 
99 U S t 191, 

4 Marble Co. v. Ripky t [ 1870] 10 

Wallace, 339, 359 ; Rust v, Conrad, 


[1882] 47 Mich., 449, 1 Ames, 437, 

4 Per Lowell ]-, Singer Sew¬ 
ing Machine Co v. Union Button - 
hole Co [1873] 1 Holmes, 253, 1 
Arnes, 439. 

9 Palmer v. Scott, [1830] 1 

Russ. & M., 391 ; Chesterman v. 

Mann, [1851] 9 Hare, 206 (discre¬ 
tion exercised with great care). 
Pomeroy* S.P., s. 168. CL Wyhon 
v, Dunn, [1887] 34 Ch. D, t 369 
(conditional contract). 
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has been accepted there is no contract, and after 
it has been accepted and a unilateral contract 
brought into existence, the promisor has already 
obtained his advantage and he alone remains 
bound to perform his pa^t. 1 * So where a lease 
is renewable at the option of the lessee, the 
option is only a binding offer on the part of 
the lessor. As soon as the lessee exercises 
his option a binding contract for the renewal 
comes into existence and he may demand 
specific performance of this contract, 3 But 
there can be no specific enforcement of a 
contract the performance of which is optional 
with both parties. 3 “ If performance of a 
contract by one party is not compulsory, but 
is only to be rendered in case of his election 
so to do, specific performance cannot be enforced 
against him as long as he has not made his 
election to perform ; since this would be denying 
to him a right which, by the terms of the contract, 
he has reserved.” 4 

It may be finally observed that mutuality may Waiver of 
be waived by the subsequent conduct of the 
person against whom the contract could not 
originally have been enforced. 5 And we have 
already seen that where a vendor of immoveable 
property has undertaken to convey more than he 
can, he cannot always compel partial performance 
with abatement, but the purchaser can compel 
him to convey what he can. 6 


1 a Pomeroy, E</. R., s. 773, p. 

1296. 

f Her sty v, Gibletl , [1854] 18 
Beav.. 174 ; Moss v. Barton 1 

f r 8661 I Eq., 474 ; Watts v. 

Cellar , [1893] 56 Fed. R, i., 2 

Keener, 844 ; and other American 
cases cited in 1 Ames, 433. Cf. 


Weeding v. Weeding* [l 861] I J, & 
H , 424 (option of purchase duly 
exercised). 

* Tryce v Diitus, 199 III., 189. 

* 3 Page, Con., s 1619, p. 2455. 

5 E* parte Lacey, [1802] 6 Ves., 
625 ; Fry, ss 468.69, pp 207-8. 

* S.R.A., ss. 14, ij ; ante, 217-24, 
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(g) Inability of Court to enforce part of Contract. 


iff) Court 
unable to 
enforce part 
of contract, 


Gervats v, 
Edwards. 


A kindred objection is that the court cannot, 
at the time of suit, enforce the contract on both 
sides, or, at all events, such part of it as the 
court can ever be called upon to enforce, and 
therefore the court should refuse specific per¬ 
formance. A good illustration is furnished by 
the case of Gervais v. Edwards, l which was 
decided by Lord St. Leonards when Lord Chan¬ 
cellor of Ireland. The parties there possessed 
estates in Tyrone, separated by a stream, which 
frequently during wet seasons overflowed its 
banks, to the injury of the said lands. The defen¬ 
dant proposed to the plaintiff that they should 
join in some measure for the remedy of this evil. 
They accordingly entered into articles with intent 
to change the course of the stream, and, inter 
alia , agreed that should any damage arise to 
the defendant’s lands by reason of the erection 
of a mill-dam, the plaintiff should give an equi¬ 
valent in land to the former by way of compensa¬ 
tion, the amount of damage and the quantity of 
land to be determined by the arbitrators who were 
appointed to adjust differences and give effect 
to the arrangement. The defendant not having 
complied with the terms of the agreement, the 
plaintiff sued for specific performance. Sugden, 
C,, found the merits to be altogether on the side 
of the plaintiff, but did not see his way to decree 
specific relief, inasmuch as the stipulation about 
exchange of lands was not a matter to be pre¬ 
sently ascertained, but was dependent upon the 
operation of works contracted to be erected, and 
could only be ascertained after the works bad 
been in operation, and it was not the agreement 


1 [1842] 2 Dr, & War., 8o } 6 R,C., 64 
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of the parties that the stipulation should merely 
be made the subject of covenant. His Lordship 
said, “The court acts only when it can per¬ 
form the very thing in the terms specifically 
agreed upon ; but when we come to the execution 
of a contract depending upon many particulars 
and upon uncertain events, the court must see 
whether it can be specifically executed ; nothing 
can be left to depend upon chance ; the court 
must itself execute the whole contract. There 
are cases, where some of the acts to be done, 
consequent upon the specific execution of the 
contract, may be performed subsequently. Thus 
a contract for sale of timber can be specifically 
executed, although the timber is to be cut down 
at a future time, or at intervals, and the money 
to be paid by instalments. It is a certain con¬ 
tract, and the manner of dealing with the things 
sold, by future cuttings, is no objection to a spe¬ 
cific performance. The one man sells the timber, 
and the other pays for it the price contracted 
for. 1 * * * Here part of this contract is at once capa¬ 
ble of a specific execution ; this admits of no 
doubt. But, then, by the rule of the court, if I am 
called upon to execute the contract, 1 must 
myself specifically execute every portion of it; 
I cannot give a partial execution of the con¬ 
tract.” 5 “The real principle is,” remarked Romilly, 
M.R., “that where the stipulation sought to be 
enforced is really a part of the contract itself, 
this court cannot specifically perform the contract 


1 * l If a man agree to do a cer¬ 

tain act, for example, to dispose of 

an estate with a covenant for some¬ 

thing to be done hereafter, the 
court can carry such a contract 
into specific execution. The 
decree would give all that was 

presently contracted for, the im¬ 
mediate transfer of the estate itself 


and compel the party to enter 
into the covenant to do the parti¬ 
cular thing But here there is an 
entire contract, which must be 
executed. Certain things were to be 
done at once, and certain other 
things were dependent upon future 
contingencies.” 2 Dr. & W. 84. 

* Mid, 82-3. 
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Consideration 
future net. 


Exceptions. 


Further illus¬ 
trations* 


piecemeal, but it must be performed in its en¬ 
tirety, if performed at all ; and when the court 
cannot perform it in its entirety, neither can it 
perform any particular portion of it.” 1 * 

So wherever that which the plaintiff is to give 
as the consideration moving from him is some¬ 
thing to be done at a future time, and which the 
court cannot enforce, specific performance of the 
contract will be refused. 3 4 Exceptions to this rule 
will be found in cases where (i) there is an agree¬ 
ment m preesenti which can be effectively exe¬ 
cuted at the time, though future acts are depen¬ 
dent on it, 3 or which may be satisfied by the exe¬ 
cution of deeds covenanting for the prospective 
performance of those acts.* and (ii) where past 
transactions under the contract have created a 
right perfect in itself, upon which relief may be 
grounded. 5 * * 

Other instances where the rule has been 
applied are where the defendants had agreed to 
form themselves into a company with the plaintiff 
who was to work for it for two years and do his 


1 Merchants' Trading Co. v. 
Banner , [1871] 12 Eq., 18. 

• Per Wig ram, V.C., Waring v, 
Manchester etc, Ry, Co. } [1849] 7 
Hare, 492, 

* Get vats v, &itrvards ] supra. 

4 Granville v. Betts , [1848] 18 

L.J., Ch., 32. Cf. Wilson v. West 

Hartlepool Harbour Co , [1864] 34 

Beav., 187, [1865] 2 De G. J, & S. ( 
475. In Stocker v. Wcdderbnrn , 

Li 8 57 ] 3 K. Si j., 393, 2 Keener, 807, 
Wood, V.C , concurred In the view 
that “where persons have entered 
into an agreement to execute a 
deed containing certain provisions, 
the court will order the execution 
of such deed, without regard to the 
question whether or not its provi¬ 
sions are such as the court can 
decree to be specifically performed; 
and that it will in such cases con¬ 


sider it to be the substantial part 
of the agreement, that a deed 
should be executed so as to vest 
in the parties the legal rights 
which they have mutually agreed 
to confer. 

& Waring v. Manchester Ry . Co, 
supra, (account of work done 
allowed before completion, engineer 
having withheld certificates). Wi- 
gram, V, C., instanced case of a 
partnership contract, stipulating 
for half-yearly accounts, where a 
partner is to have salary propor¬ 
tioned to profits so ascertained. 
“He might from time la time in¬ 
stitute actions to have the accounts 
so taken according to the contract, 
though its other terms might not 
be the subject of an action for spe¬ 
cific performance,” p. 496. 




ENTIRE AND DIVISIBLE CONTRACTS. 447 


best to improve a patented invention of his for the 
benefit of the said company / and where an award 
was made which was only partially proper to be 
specifically enforced . 3 So where there is a single 
contract to convey land by several persons to 
several other persons, the court will not enforce 
specific performance at the instance of some of the 
vendors only or against some of the vendees only . 3 
But where, in India at any rate, part of the con¬ 
tract may be specifically enforced, and damages 
may be given for breach of the rest, there is no 
ground for dismissing the whole action . 4 Nor 
can the rule have any application where the con¬ 
tract is not entire, but is divisible into separate 
and independent parts, of which separate and 
piecemeal performance is appropriate or is con¬ 
templated , 5 nor where the contract is alternative 
in character , 6 or comprises an agreement that is 
partly legal and partly illegal/ impossible , 3 or 
honorary . 9 But the question whether a contract 
is to be treated as single or divisible is one of 
construction, depending upon the intention of the 
parties, as gathered from the language used and 
the subject of the agreement . 10 A contract for 


1 Siockir v. Wedderburn, [1857] 
3 K. & J., 393, 2 Keener, 801, Cf* 
Merchants' Trading Co, v. B'inner, 
[1871] 12 Eq., 18 ; Downs v. Collins , 
[1848I 6 Hare, 418. 

1 Nickels v. Hancock , [1855] 1 
De G. M & G, 300. Vansittart v, 
Vansittart , [1858 ] 4 K. & J., 6a. 

* Safitir Rahman v. Makar a - 
munessa Bib%, [1897] 24 Cal., 832. 

1 S R.A., s. 16: “When a part 
of a contract which, taken by itself, 
can and ought to be specifically 
performed, stands on a separate 
and independent footing from 
another part of the same contract 
which cannot or ought not to he 
specifically performed, the court 


may direct specific perfoimance of 
the former part," 

* Wilkinson v. Clements, [1872] 
8 Ch , 96, 2 Keener, 823 ; Odessa 
Tramway Co, v . Mendel, [1878] 
8 Ch. D , 235. 

0 Green v. Low , [1856] 22 Beav., 
625 (lease with an independent 
option to lessee to purchase). 

7 Cf. f C A. ss 24, 57, 5$, Picker¬ 
ing v. Ilfracombe By, Co,, f 1868] 

3 C. P. r 250. 

* Cf. Barkworth v. Young , [1856] 

4 Drew., t. Fry, s. 1011 sqq. 

* Caro/an v, Brahason, [1846] 5 
Jon. & Lat., 200, 213, 72 R.R., to. 

10 J Tore v. Bonnet, 40 Calif. 251 ; 
Waterman, 536. 
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Sale of pro¬ 
perty in one 
lot. 


Executory 

contract*. 


Act or 
omission of 
defendant* 


the sale of property is one lot may be entire,' even 
if the property consists of several kinds and is 
purchased at different prices. 3 But if the property 
consists of distinct parts of different quality, 
there may be a presumption that the contract is 
divisible, 3 though it is all included in one writing, 
and an entire sum is named as the consideration. 4 
No hard and fast rule can be laid down, 5 and a 
party may prove, from the nature of the contract 
or of the property, or other special circumstances 
known to both parties, that the transaction was 
entire, forming one contract, although there be no 
express statement to that effect. 6 

The rule is further restricted to cases of exe¬ 
cutory contract. “Where the mutual rights of 
the parties rest in covenant, each party is pn?na 
facie entitled to enforce his right in equity or at 
law, according to the nature of the covenant 
which may be broken.” 7 

And where the inability of the court to per¬ 
form a part of a contract may be attributed to 
some act or omission on the defendant’s part, it 
will see that he does not benefit by his own wrong, 
and decree specific performance against him so 
far as it deems proper. 3 


1 Roffey v. Skater oss, [1819] 1 2 
Bro. CC., II8 n, ; Price v. Griffith, 
[1851] 1 De G.M.& G., 80 ; Lum- 
ley V. Ravenscroft , [1895] r Q.B., 
685 ; contra where distinct lots, 
Lewinx. Guest,[ 1826]^ Russ*, 325, 

% Baldeyx. Parker , [1823] 2 B. 
& C M 37 (goods in a snip) ; Cross* 
x. Lawrence, [1852] 9 Hare n 462 
(land and timber), 

1 Johnson v. Johnson , [1802 ] 3 
Bos. & P*, 162 (two parcels at diff¬ 
erent prices, and not necessary to 
occupation of each other)* 

4 Mestaer x. Gillespie, [1804) 11 

Ves., 621, 629. 

6 Cross contracts for the sale ^of 

land, *.g t , were held independent in 


Croome v. Ltdiaul , [1833*] 2 M & 
K*, 251, whereas the contrary was 
held in respect of cross contracts 
for the sale of goods in Atkinson v* 
Smith , [1845] 14 JVL & W., 695. 
Judicial opinion was equally di¬ 
vided in McDaniels v* Whitney, 38 
Iowa, 60 ; Waterman, 529, n, 3. 

3 Casamajor v. Strode , [1834] 2 
M. & K., 706, 722 ; Poole v. Sher- 
gold, [1786] 2 Bro. C, C., 118. 

* Per W 1 gram, V.C , Rigby v. 
Great Western Ry . Co., [1846] 15 
L. J., Ch., 266. Cf. Wolverhampton 
etc , Jfv. Co. v. London etc . Ry. Co 
[1873I16 Eq. t 433 ; Kemble v. Kean , 
[1829] 6 Sim,,333 (partnership). 

• Fry, s. 849. Great Western Ry, 



